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PREFACE. 


The  author's  inducanent  to  continue  thefe  Reports,  is 
to  contribute  what  is  in  his  power,  to  render  ftable,  clear  and 
confident,  the  fyftem  of  jurifprudence  and  the  laws  of  the 
ftate,  by  publiihing  the  adjudged  cafes  in  the  higheft  courts 
c£  Igw  in  the  flate,  for  the  term  of  years  fpeciiied  in  faid 
Reports  ;  although  accompanied  with  much  care  and  trou« 
ble  without  any  pecuniary  advantage  to  himfelf. 
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REPORTS  OF  CASES, 


In  July  Circuit,  a.  d.  1793,  ^^^  jANUARt 

A*  D.  1794. 


County  of  Middlefe:iy  July  Term^  A.  Z).  1793^ 

Hon.  ANDREW  ADAMS,  Esq^  Chief  Judge. 
JESSE  ROOT,  EsQ:, 
JONATHAN  STURGES, 
BENJAMIN  HUNTINGTON, 
ASHER  MILLER,  Esq^. 


JUDGES, 


Mehitabk  Parfons  tjerf.  S.  Titus  Hofmer,  Ad^ 
miniftrator  on  the  Eftate  of  Gen.  Samuel 
Holden  Parfons. 

lETmON  in  chanceiy  ;  fliewing  that  in  A.  D. 
1787,  faid  General  Parfons  was  appointed  Judge  .  . 

V*  the  Supreme  Court  in   the  Weftern  Territoiy  of  ^^J^^^  J^^ 
the  United  States  \  and  bejng  about  to  leave  his  fam-  policy  relieved 
ily  at  Middletown,    confilxing  of  his  wife  the  peti-  agiinft  in  chac'^ 
doner,  and  a  number  of  young  children,  and  being  ^^' 
indebted  to  the  full  amount  of  all  his  property,  did, 
in  order  to  make  provifion  for  the  fupport  of  the  pe- 
titioner and  his  children,  in  cafe  he  fbould  not  re- 
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turn,  *  apply  to  George  Phillips,  &c.  Infurtincc 
Company  at  Middletown  and  agreed  with  them  for  a 
policy  of  infurancc  upon  his  life,  for  the  term  of  four 
years  from  the  iftday  of  March  A.  D.  1788,  valued 
at  j^20o  lawful  money,  for  the  premium  of  four  per 
cent  per  annum,  to  be  paid  to  the  faid  Mehitable  for 
her  ufe  and  benefit  \  and  having  thus  agreed  with  the 
underwriters  for  faid  policy,  with  inftru£lions  that  it 
fhould  be  filled  up,  as  aforefaid  ;  and  paid  the  pre- 
miimi  for  the  firfl  year ;  he  went  away  in  hafle  before 
faid  policy  was  filled  up ;  and  after  he  was  gone 
faid  underwriters  filled  up  faid  policy,  and  by  mif- 
take,  made  the  fum  infured,  payable  to  the  faid  Gen* 
eral  Parfons,  his  Executors  and  Adminiflrators,  in- 
flead  of  making  it  payable  to  the  faid  Mehitable,  con» 
trary  to  the  agreement  and  indruAions  of  faid  Gen- 
eral Parfons  ;  that  fhe  is  able  to  prove  this  by  George 
Phillips,  Elijah  Hubbard,  &c.  further  fhewing  that 
faid  underwriters  having  filled  up  faid  policy  as  afore- 
faid and  delivered  it  to  her,  that  (he  received  and  held 
it  without  attending  to  the  form  in  which  it  was  filled 
up,  until  after  the  death  of  faid  General  Parfons,  which 
happened  in  the  fall  of  the  year  A,  D.  1789,  when 
(he  found  to  her  great  furprize  and  difappointment, 
the  policy  was  made  payable  to  faid  General  Parfonsj 
his  executors  and  adminiflrators,  and  that  S.  Titus 
Hofmer,  Efq.  adminiflrator  of  faid  General  Parfons 
had  taken  faid  policy  from  the  petitioner  and  received 
the  money  due  thereon  from  the  underwriters,  for  the 
benefit  of  his  creditors ;  whereby  the  petitioner  was  de- 
prived by  miftake  and  accident  in  filling  up  faid  poli- 
cy, of  the  only  means  of  fupport  left  her  by  her  faid 
huiband ;  further  alledging  that  the  premiimi  for  fatd 
fecond  year  was  not  paid  by  faid  Parfons  nor  out  of  his 
eflate,  and  praying  to  be  relieved  againfl  faid  miflake  % 
and  that  the  adminiflrator  of  faid  General  Parfons  be 
ordered,  to  pay  faid  m6ney  received  of  faid  underwri- 
ters over  to  her  for  her  ufe  and  benefit. 

To  this  petition,  the  refpondent  plead  in  abatement, 
ifl>  That  (aid  underwriters  were  not  cited,  nor  made 
parties  to  the  petition — 2d,    That  the  petition  and 


JULY   TERM,    A,D.  l^pi. 

matters  therein  contained,  were  infufficient  to  entitle 
the  petitioner  to  any  relief ;  for  that  parol  evidence 
was  not  admiflible  to  contradi£t  the  writing. 

Judgment — ^Thatthe  ift  exception  in  abatement  is 
infufiicient,  and  as  to  the  2d,  that  the  petition  is  fuf- 
ficient. By  the  court. 

The  queftion  in  this  cafe,  is  not  what  the  policy 
is,  nor  what  is  the  meaning  and  conftruftion  of  it ; 
but  what  it  ought  to  have  been,  and  whether  by  any 
miftake  or  fraud  it  is  otherwife,  than  by  the  parties' 
agreement  and  inftru&ions  it  fhould  have  been  ;  to 
this  point  parole  evidence  is  admiflible  and  doth  not 
contravene  any  principle  of  ilatute  or  common  law— 
and  indeed  it  becomes  abfolutely  neceflary,  in  certain 
cafes^  for  the  promotion  of  juftice  j  otherwife  a  party 
might  be  injured  and  ruined,  by  an  innocent  miftake, 
or  by  fraud,  and  be  forever  remedilefs. 

This  principle  is  fettled  by  the  courts  of  chancery 
in  Great  Britain }  and  was  fully  recognized  and  ad«- 
judged  by  the  general  aflembly,  fetting  in  chancery, 
in  May  A.  D.  177 1,  on  the  petition  of  Jedediah  Cha- 
pel, vs.  the  heirs  of  Jofeph  Rogers ;  (hewing  that  on 
the  26th  January  A.  D.  1761,  faid  Jofeph  to  fecure  a 
debt  which  he  owed  to  Chriftopher  Raymond,  agreed 
to  give  him  a  mortgage  deed  of  a  piece  of  land  con- 
taining 46  acres,  lying  within  certain  bounds  which 
were  fet  ou.t  in  the  petition;  that  the  fcrivener  who  drew 
faid  deed,  by  miftake,  defcribed  the  bounds  in  fuch 
manner  as  not  to  include  the  land  meant  to  have  been 
included  in  faid  deed,  but  other  lands  which  did  not 
belong  to  faid  Jofeph,  and  that  faid  deed  was  executed 
without  obferving  the  miftake ;  further,  that  faid  Ray- 
mond for  a  valuable  conlideration,  afTigned  faid  mort- 
gage to  the  petitioner  without  notice  of  faid  miftake  ; 
that  faid  Jofeph  Rogers  had  iince  deceafed,  and  his 
heirs  having  difcovered  the  miftake  in  faid  deed,  had 
brought  forward  their  a£tion  at  law  and  evi<9:ed 
the  petitioner  of  faid  lands,  alledging  that  he  was  able 
to  prove  faid  miftake  in  the  drawing  of  faid  deed,  and 
that  the  land  recovered  from  him  by  faid  heirs,  was 
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die  land  faid  Jofeph  Rogers  agreed  and  gave  diredions 
to  have  included  in  faid  mortgage;  praying  for  relief. 

The  aflembly  fuilained  the  petition,  and  referred  it 
*  to  a  committee,  who  reported  the  fads  to  be,  as  fet  up 

in  the  petition-r-the  report  was  accepted,  and  thereupon 
the  aflembly  made  a  fpecial  order  and  decree  redify- 
ing  the  millake  in  faid  deed,  difannulling  the  judg- 
ment recovered  by  faid  heirs,  and  confirming  the  tide 
in  the  petitioner  as  a  mortgaged  eftate  defeafible  upon 

/n  .rtX^j .  t/^/  ^^y\  ^'^'^^   paying  the  mortgage  money  in  a  limited 
W'    ^^^^^^"^^^    /  "^  dfffe.  Vide  Mitford's  117.  3  Levins  36,  and  i  Vern. 

'        443  and  446 — and  2,   Atluns.  Langly  vs.  Bro^n, 
page  203, 

The  petition  of  Mehitable  Parfons  was  afterwards 
heard  upon  the  merits  and  granted — and  the  money 
received  by  faid  adminiilrator  of  faid  underwriters, 
was  ordered  to  be  paid  to  the  petitioner  agreeable  to 
the  original  inftrudiions  given  for  filling  up  faid 
policy. 

Daniel  Henlhaw  wrf.  Clark,  &g, 

A  CriON  of  account,  that  to  the  plaintiff  the  de- 
/^  fendants  render  their  reafonable  account  for 
the  time  they  were  bailiffs  of  the  plaintiff;  and  receiv- 
ers of  the  monies  of  the  plaintiff :  viz.  from  Odober 
A.  D.  1790,  to  0£kobcr  A.  D.  1792,  fi#  that  the 
plaintiff  declares  and  fays,  that  in  Odober  A.D.  1790, 
die  plaintiff  and  defendants  were  joint  owners  of  the 
brigandne  Betfy  in  the  following  proportion  (viz.)  the 
plaintiff  five  eighths,  and  the  (defendants  three  eighths : 
and  that  the  defendants  have  had  the  pofieflion,  ufe 
and  improvement  of  faid  brigantine  ever  fince  faid 
Oftober  A.  D.  1 790,  and  have  employed  her  in  fun- 
dry  profitable  voyages  and  liave  taken  and  received  the 
whole  avails  of  faid  voyages  and  of  the  earnings  of 
faid  brigantine  to  themfelves,  and  have   ever  refufed 

to  account  for  the  fame,  &c. 

« 

The  defendants  plead  that  they  were  never  bailiff^ 

and  receivers  of  the  monies  of  die   plaintiff  in  man* 
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ner  and  form  as  the  plaintiff  in  his  declaration  had  al- 
ledged  and  put  themfelves  on  the  country,  and  the  it* 
fue  was  clofed  to  the  jury ;  and  the  jury  found  that 
the  defendants,  never  were  bailiffs  and  receivers  of 
the  monies  of  the  plaintiff  in  manner  and  form  as  the 
plantiff  in  his  declaration  had  alledged. 

The  plaintiff  moved  in  arreft  of  judgment,  that  the 
iffue  was  immaterial,  that  neither  the  plea  nor  the  ver- 
di£l  was  an  anfwer  to  the  plaintiff's  declaration. 

Judgment — ^That  the  motion  in  arreft  was  fufEcient 
and  a  repleader  ordered. 

The  defendants  arc  charged  as  baiUffs  of  the  plan- 
tiff  generally,  and  as  receivers  of  the   monies  of  the 
plaint!^  for  that  they  had  the  ufe  and  improvement  of  VerdiA  arref- 
faid  brigantine  and  received  the  avails  of  fundry  pro-  *^  ^""f  fj^  -""• 
fitable  voyages,  &c.  to  account.     The  plea  goes  only  2^*'3iic^ 
to  their  being  bailiffs  and  receivers   of  the  monies  of 
the  plaintiff  which  leaves  the  other  parts  of  the  decla- 
ration, viz.    the  avails  of  the   voyages  unanfwered, 
and  the  words,  manner  and  form,  doth  not  help  it, 

Bulkley,  &c.  verf^  Brainard  &  Childs. 

ACTION  upon  a  written  contract  dated  the  5th  if  the  defend- 
of  February  A.  D.   1 789,  whereby  the  defend-  anuarc  to  build 
ants  fold  to  the  plaintiffs  a  certain  veffel  upon  the  ftocks  *  ^*^*^*  ^y  * 
and  agreed  to  complcat  the  carpenter's  work  by  the  ^^  piaintift  to 
fir  ft  of  May  then  next  at  the  price  of  5o/*pcr  ton  5  to  find  the  iron, 
be  paid  in  Weft  India  goods,  and  what  iron  the  de-  '^  ^^^  iron  U 
fendants  had  fumiihed  for  the  yeflel,  the  plaintiffs  a-  ?^\£J^''|hfdc. 
greed  to  pay   for   in  calh  by  the  firft  of  May  then  fendanu  arc  ex- 
next,  and  for  working  faid  iron  they  were  to  pay  in  cufed  for  not 
Weft  India  goods  the  feme  as  for  the  carpenters*  work,  compleating  it 
at  1 8/per  hundred,  and  what  further  iron  (hould  be    T™**"^ 
wanted  for  the  veffel  the  plaintiffs  agreed  to  fumifti. 
The  breach  aiCgned  was  that  the  defendants  did  not 
compleat  faid  veffel  by  the  firft  of  laidMa^ agreeable  to 
faid  co^traa,  nor  until  the  1 2th  of  faid  May  ;  and 
further  that  Ihe  was  not  w^ll  built,  was  leaky  and  her 
d^cks  bad,  &c. 
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Plea — Not  guilty,  iffue  to  the  Jury- 

The  defendants  ofieredevidence  toprovethatthe  iron 
provided  at  the  time  of  the  contra<3}  was  not  fufficient 
to  finifli  faid  veflel,  and  that  the  plaintiffs  negleded 
to  fumifh  the  iron  which  was  neceflary,  before  die 
firft  of  May  aforefaid,  and  for  that  reafon  they  left 
off  working  upon  her,  with  the  knowledge  and  con* 
fent  of  the  plaintiffs. 

The  plaintiffs  objedled  againft  this  evidence  as  be- 
ing improper  on  this  iffue,  and  by  the  court  the  evi- 
dence is  admiilible,  as  it  goes  dire£^ly  to  the  point  of 
fhewing  that  the  defendants  are  juftly  excufed  from 
any  mis  or  non  feazance  in  not  performing  their  con- 
trail by  the  time ;  f6r  It  is  a  condition  precedent  by  the 
contract  that  the  plaintiffs  fliould  fumifh  the  iron, 
which  they  did  not.  A  verdid  was  found  for  the  de- 
fendants and  accepted  by  the  court,  and  the  plaintiffs 
filed  a  bill  of  exceptions,  and  the  judgment  was  af- 
firmed in  thefupreme  court  of  errors.  </t 
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Wetmore  verf.  Smith. 

'RIT  of  error  to  reverfe  a  judgment  of  a  jus- 
tice in  an  aftion   of  book  debt  brought  by 
Smith  v/.  Wetmore,   per  writ  dated  the  pth  of  May 
A.  D.  1792,  and  ferved  the  12th  of  faid  May. 

The  defendant  plead  in  bar,  that  having  prayed  oyer 
of  the  plaintiffs  book  and  the  fame  being  read  to  him, 
it  confifted  of  the  following  charges  and  dates,  (viz.) 
Recites  them.  All  of  which  were  deliveredand  charged 
more  than  fix  years  before  the  firft  of  May  A.  D. 
1792  ;  and  by  the  ftatute  of  limitation  the  plaintiff 
was  debarred  of  any  recovery  therefor. 

The  plaintiff  replied  that  on  the  26th  of  April,  faid 
Wetmore  fued  him  in  an  ad^ion  on  book  to  be  an- 
fwered  before  a  juftice  on  the  3d  day  of  May  then 
next  \  in  which  by  law,  he  might  have  recovered  the 
balance  due  to  him ;  and  fo  his  faid  book  was  faed 
for,  before  faid  firft  of  May.  Demurrer  to  the  reply. 
Judgment— That  the  plaintiff*s  reply  was  fufficient. 
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Error  affigned — ^That  the  juftice  ought  to  have 
.adjudged  faid  reply  infufficient. 

Judgment — Manifeft  error. 

The  ftatute  is,  that  all  fuch  book  debts  as  are  now 
outftanding,  or  that  fhall  hereafter  be  contraded  and 
(hall  not  within  fix  years  after  the  contraAing  the 
fame,  or  within  that  term  of  time  after  the  firft  day 
of  July  A.  D.  17B5,  where  fuch  debts  are  already 
contracted,  be  either  fued  for,  balanced  or  accounted 
for  with  the  original  debtor,  his  attorney,  &c.  fhall 
not  be  recoYerable  in  any  court  in  this  ftate.  This 
ftatute  was  made  at  the  general  affembly  holden  in 
Odiober  A.  D.  1784,  and  attached  upon  this  book 
debt  on  the  firft  of  May  A.  D.  1792 — unlefs  faved 
out  of  the  ftatute  by  being  fued  for,  or  balanced,  &c. 

By  the  court,  a  debt  being  fued  for,  fo  as  to  fave  it 
out  of  the  ftatute,  muft  be  a  fuit  commenced  and  pro- 
fecuted  to  judgment — but  it  doth  not  appear  what  be- 
came of  the  fuit  which  was  inftituted  by  the  plaintiff 
in  April  1792  ;  befides  Wetmore's  a&ion  was  no  bar 
to  Smith's  fuing  Wetmore  on  book,  to  recover  the 
balance,  due  to  him.  Vide  I  Vol.  Root's  Reports, 
i55,Ratcliff  t;/.  Dewitt. 

Jofhua  Henfhaw  vs.  Atkins. 

WRIT  of  error  to  reverfe  a  decree  in  chancery 
of  the  county  court,  on  a  petition  brought  by    chj^n^gpy  ^y| 
laid  Atkins  againft  faid  Henfhaw — Shewing  that  in  relieve  agalnft 
April  A.  D.  1792,  the  faid  Henfhaw  being  an  attor-  notes  and  cxe- 
ncy  at  law,  had  in  his  pofleifion  the  books  of  accounts  ^^^^^\  °^a*^ 
of  Elijah   Blackman,  late  of  Middletown,   then  of  *  anting*a  pcr- 
Blandiord  in  the  ftate  of  Maffachufetts  ;  that  on  the  petual  injnnci 
23d  of  April  aforcfaid,  faid  Henfliaw  applied  to  the  ^*«°- 
petitioner  and  informed  him  that  he  had  faid  books 
put  into  his  hands  by  faid  Blackman,  ^s  an  attorney 
to  coUeA  for  him ;  that  there  was  a  balance  due  on 
faid  books  from  Ebenezer  Atkins  deceafed,  the  father 
of  the  petitioner,  of  /'7-18-0  and  alfo  a  balance  due 
from  the  petitioner,  of /"  1-7-0  lawful  money,  which 
were  fworn  to  by  faid  Blackman^  and  called  on  him 
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for  the  pay  of  both  accounts — that  the  petitioner  ob- 
je£ted  againft  paying  the  balance  due  from  his  father, 
as  he  was  neither  executor  nor  adminiftrator  to  him, 
and  not  liable  ;  that  the  faid  Henfhaw  declared 
to  him  that  he  was  liable  for  faid  balance,  and  that 
he  could  recover  it  of  him  in  the  law ;  and  he  might 
compel  his  brothers  to  make  contribution,  although 
he  was  not  executor  or  adminiftrator ;  further  urging 
the  neceiSty  of  immediate  payment,  that  faid  Black- 
man  was  hard  prefled  for  a  debt,  and  wanted  the  mo- 
ney to  difcharge  it.  This  being  on  Saturday  of  the 
week  next  before  the  laft  day  of  ferving  writs  for  the 
county  court  in  that  county ;  and  faid  Henfhaw  told 
him,  that  the  debt  was  due  and  recoverable  at  law, 
and  unlefs  he  fettled  it,  he  (hould  put  it  in  fuit  to  the 
next  court,  which  would  make  ten  or  fifteen  dollars 
coft  which  he  fhotdd  put  into  his  own  pocket;  he  then 
informed  faid  Henfhaw  that  he  had  not  got  the  mo- 
ney to  pay  it ;  Henfhaw  then  told  him,  that,  although 
his  orders  were  to  take  nothing  but  the  money,  yet  to 
oblige  him  he  would  take  his  notes  for  faid  balances  ; 
and  ftremioufly  advifed  him  as  a  friend  to  give  his 
notes,  that  it  would  be  the  befl  thing  he  could  do- 
that  die  petitioner  being  ati  ignorant  man,  wholly  un- 
acquainted with  the  law,  or  the  proceedings  in  court, 
and  not  having  any  opportunity  to  fee  faid  balances  in 
faid  books,  as  faid  Henfhaw  declined  fhewing  them 
to  him  ;  but  faid  Henfhaw  affirmed  that  faid  balances 
were  due  on  faid  books  and  that  they  were  recovera^ 
ble  of  him  in  the  law,  and  the  petitioner  placing  en-» 
tire  confidence  in  faid  Henfhaw,  both  as  to  the  truth 
of  his  affirmations  and  his  judgment  of  law,  and  be-* 
lieving  that  he  had  no  intereft  in  them ;  but  was  a6^- 
ing  only  as  attorney  to  faid  Blackman,  complied  and 
gave  two  notes,  one  for  /  7- 18-0,  and  one  note  for 
7*  I -7-0  lawful  money — ^Ttiat  faid  Henfhaw  had  fincc 
lued  faid  large  note  and  recovered  judgment  againfl 
him  by  default,  before  a  juftice  at  New-Hartford,  for 
jf  8-0-0  debt,  and  the  coft,  and  had  taken  out  execu- 
tion  and  was  preffing  him  for  the  money ;  further  al- 
ledging  that  he  had  paid  ;f  3-2-7  towards  faid  large 
note  which  had  not  been  applied,  and  the  petitioner 
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Airther  alledged  that  he  had  fince  appliedto  faid  Black- 
man,  and  found  by  faim^  that  whatever  balances  were 
due  on  faid  books  from  the  petitioner  or  his  faid  father^ 
were  affigned  to  faid  Henfhaw,  and  at  the  time  of 
giving  faid  notes  were  His  prbperty  *|  and  that  thebaU 
ances  on  faid  books  due  ft'om  the  petitioner  and  his 
faid  father^  did  not  amomit  to  mote  than  thirty-iive 
fiiillings,  if  any  thing  was  due  ;  praying  to  be  relieved 
againft  faid  execution  and  faid  fmail  note,  and  that 
the  fum  of  j^3-2-7  paid  as  aforefaid  and  not  applied, 
be  refunded  to  £dm. 

Plea  in  abatement-^ift.  That  the  petitioner  had  ad^ 
equate  remedy  at  law — ad.  That  the  petition  did  not 
contain  fufficient  matter  to  entitle  the  petitioner  to 
relief  in  Chancery — 3d,  That  by  the  petitioners  own 
(hewing,  the  fum  of  thirty-five  fhillings  was  due  on 
faid  books. 

The  county  court  judged  the  plea  in  abatement  td 
be  infufficent — and  on  a  hearing  of  the  petition  on  the 
merits,  they  found  the  fa£ts  alledged  in  faid  petition  to 
be  true,  and  pafTed  a  decree  laying  a  perpetual  injunc- 
tion upon  faid  Henfhaw,  his  heirs  &c.  not  to  purfue  or 
colleA  laid  execution,  nor  to  profecute  faid  fmall  note 
or  colk£t  the  fame — and  that  faid  Henfhaw  pay  to 
the  petitioner  faid  fum  of  ;^3-2^7  lawful  money,  and 
the  coil  of  this  petition,  taxed  at  ]^3-i5-o  and  that 
execution  iiTue  for  both  of  faid  fums. 

Errors  affigned — Are  ift,  that  faid  petition  doth  not 
contain  fufficient  grounds  for  relief  in  chancery — id. 
That  the  decree  to  pay  faidj^3-2-7  is  by  the  petitiori- 
ets  own  (hewing  inequitable,  diirty-five  (hillings  being 
Confeiledly  due  on  the  books. 

Upon  a  full  hearing  this  court  are  of  opinion  that 
there  is  nothing  erroneous  in  the  judgment  complain- 
ed of. 

&7  the  tourt,  &e  bafances  in  Blackman's  books 
were  in  the  private  knowledge  of  faid  Henfhaw  j  and 
the  petitioner  had  no  means  in  his  power  to  get  fight 
of  them,  without  the  eonfent  of  faid  Henfhaw,  other-' 
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wife  than  by  fu£Fering  himrdf  to  be  fued  and  praying 
oyer  of  them — ^further,  faid  Henfhaw  was  an  attor-* 
ney  at  law,  an  officer  of  confidence,  and  at  that  time 
not  known  to  have  any  intereft  in  the  debts ;  the  pe- 
titioner ought  not  to  be  chargeable  with  any  latches 
or  to  fuffisr  for  placing  confidence  in  him  5  by  the 
fa£is  allcdged  in  the  petition  and  found  to  be  true  by 
the  court,  faid  Henfliew  was  guilty  of  great  duplici- 
ty in  affirming  that  which  was  falfe,  and  by  giving 
an  opinion  of  the  law  which  was  wrong,  and  all  this 
under  the  difguife  of  friendfhip  and  as  being  the  at- 
torney only  to  faid  Blackman,  when  in  faA  he  was 
himfelf  the  party  interefted. 


,    Chauncy  Bulkly  verf.  Wright,  &c.  Executors  ot 

Noah  Bulkly. 

In  cafe  of  joint 

obligations,  the  A  CTIONof  the  cafe,  declaring  that  in  March 
remedy  at  law  /\  A.  D.  1 775,  Oliver  Bulkley,  late  deceaf- 
S^1^*^°&  ^^'  f^^^  N°^^  Bulkley  and  the  plaintiff  were  mer- 
his  execators,  chants  in  company,  and  as  fuch  were  indebted  to 
&c.  Perry  Hays  and  Sherbrook,  and  to  Ludlow  and  Shaw, 

to  a  confiderable  amount,  and  entered  into  articles  of 
agreement  to  diffolve  faid  copartnerfhip  and  that  the 
plaintiff  fhould  pay  all  the  debts  of  faid  company,  and 
if  they  exceeded  three  hundred  and  fifty  pounds  law- 
ful money,  faid  Oliver  and  Noah  agreed  and  covenan- 
ted to  pay  the  plaintiff  two  thirds  of  the  excefs,  and 
the  plaintiff  agreed  to  pay  the  other  third,  as  by  faid 
written  agreement  ready  in  court  to  be  ihewn,  ap- 
pears— ^the  plaintiff  then  fet  forth  the  debts  of  faid 
company,  which  furmount  the  faid  fum  of  £3S^9 
the  fum  of  ;f556-io-o  lawful  money,  one  tmrdof 
which  is  £  1 85-10-0  which  he  has  paid  for  faid  Noah 
aiid  for  which  an  a£^ion  has  accrued  to  the  plaintiff 
to  recover  of  the  defendants  in  their  capacity  afore- 
faid  by  force  of  faid  agreement ;  of  all  which  the 
defendants  have  had  notice,  and  which  had  never  been 
paid  to  his  damage  £  1 85-10-0. 


JULY  TERM,    A.D.    1793.  11 

Plea  in  abatement — That  by  the  plaintifPs  owndcc- 
laratlon  it  appears,  that  the  agreement  declared  on,  i^ 
a  joint  agreement  between  faid  Oliver  and  faid  Noah 
and  the  defendants  fay  that  faid  Noah  died  in  A.  D. 
1776,  that  faid  Oh'ver  furvived  faid  Noah  and  died  in 
A.  D.  7778  and  left  a  plentiful  eftate  ;  and  that  the 
plaintiff* and  one  Jofeph  Buikley  are  his  executors;  and 
that  the  remedy  at  law  upon  faid  argreement  furvived 
againft  faid  Oliver  only,  and  his  executors.  To  this 
plea  the  plantiff  demurred,  and  Judgment  that  the  plea 
is  fufficient.  For  by  the  declaration,  the  agreement  en- 
tered, into  by  Oliver  and  Noah  to  pay  the  plaintiff'  two 
thirds  of  what  the  company  debts  exceeded  £350,  ap- 
pears to  be  a  joint  agreement  between  them,  and  the 
remedy  in  fuch  cafe  fiirvives  againft  Oliver  the  furvi- 
Ting  co-obligor  and  his  executors.  Vide  I  Vol.  Root's 
Reports  543,  Bundy  v/.  Williams,  executor  of  John 
Williams. 

Dee  verf.  Ely. 

WRIT    of  error  to  reverfe  a  judgment  of  the  ThefUtedat^ 
county  court  in  an  aAion  brought  by  Ely  vs.  onappMlsmiift 
Dee,  before  a  juftice  and  appealed  to  the  county  court  ^*  P****  **  **^ 
declaring  that  on  the  15th  of  July  A.D.  1785,  the  j^^^^^f^*" 
defendant  in  confideration  of  ;^4-i5-6  part  of  a  civil 
fift  order  lent  to  the  defendant,  at  his  fpecial  iiiftance 
and  requeft,  to  pay  Aaron  Steavens,  the  defendant  af- 
fumed  and  promifed  to  pay  the  plaintiff' faid  ;^4-i5-<$ 
in  lawful  money,    which    was    worth  ^^4,    when 
requefted  \  and  that  he  had  not  paid  the  fame ;  dam- 
age £4'OrO  ;  demurrer  to  the  declaration  and  judg- 
ment for  the  plaintiff"  to  recover  ;  the  defendant  ap- 
pealed to  the  county  court,  on  the  30th  of  December, 
the  day  on  which  the  judgment  was  rendered ;  but  did 
not  pay  the  duty   until  the  6th  of  January  after  ; 
then  he  payed  the  duty  and  had  it  certified  on  the  cop- 
ies. 

The  plaintiff' plead  in  abatement  of  the  appeal,  that 
the  ftate  duty  was  not  paid  to  the  Juftice  by  the  de- 
fendant at  the  time  of  taking  faid  appeal,  the  defend- 
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ant  replied  that  the  duty  was  offered  to  the  juftice  a| 
the  time  of  taking  the  appeal  but  the  juftice  replied, 
that  it  would  be  as  weU  to  pay  it  afterwards,  and  oi| 
the  6th  of  January  next  after,  he  paid  faid  duty  and 
the  fame  is  certified  on  the  copies  \  and  thereupon  he 
fays  faid  duty  was  paid  to  faid  juftice  a$  ithe  law  re- 
quires. 

The  plaintiff  rejoined,  that  faid  ftate  duty  was  not 
paid  to  the  juftice  at  the  time  of  taking  of  faid  appeal 
^s  the  law  requires.  Iffue  to  the  jury — And  the  jury 
found  that  faid  ftate  duty  was  not  paid  to  faid  juftice  at 
the  time  of  taking  faid  appeal  as  the  law  requires,  &c. 

A  motion  in  arreft  was  made  that  faid  plea  in  abate* 
ment  was  infufficient,  and  that  the  iffue  found  by  the 
jury  was  immaterial,  the  court  judged  faid  motion  to 
be  infufficient,  and  that  faid  appeal  abate. 

Error  affigned — ^That  the  county  court  ought  to 
have  judged  faid  motion  in  arreft  fufficicnt. 

This  court  are  of  opinion  that  there  is  nothing  er- 
roneous in  the  judgment  complained  of. 

The  law  requires  that  the  ftate  duty  (hould  be  paid 
at  the  time  of  taking  the  appeal^  and  all  appeals  are 
to  be  taken  in  civil  a6lions>  during  the  fitting  of  the 
court,  or  the  appeal  muft  abate.  Vide  Root's  Re- 
ports, I  Vol.  475. 

John  Thon\as  verf.  Mary  Alfop,  Adminiftratrix 

xo  Richard  Alfop. 

'RIT  of  error  to  reverie  a  judgment  of  the 
county  court  in  an  a£lion  of  debt  on  book 
brought  by  fsda  Mary  againft  faid  Thomas ;  in  which 
auditors  were  appointed,  and  who  made  return,  that 
having  heard  faid  parties  and  liquidated  their  accounts, 
do  award  that  the  defandant  pay  to  the  plaintiff  ^^4 
and  her  coft.  To  this  return  a  remonftrance  was 
made,  that  faid  auditors  had  not  found  that  the  de- 
fendant owed  faid  deceafed  or  the  plaintiff,  but  had 
arbitrarily  awarded  him  to  pay  ^4  to  the  plaintiQ^ 
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wiiich  no  court  had  rigbttp  do^  without  finding  the 
grounds  on  which  fuch  order  was  predicated — the  re* 
monArance  was  judged  infufficient  and  the  return  of 
the  auditors  accepted. 

Error  afEgned — ^That  faid  county  court  ought  not 
to  hare  accepted  faid  return. 

Judgment  of  this  court-*— That  there  is  manifeft  er« 
iror  in  the  judgment  complained  of. — ^The  queftion  ^^^^^  -* 
between  the  parties  in  all  anions  of  debt  on  book  firft  ^qj  ^hat  the 
to  be  determined  by  the  auditors,  is,  doth  the  defend-  ddendantowea, 
ant  owe  the  plaintiff,  if  he  does,  the  next  queftion  is  f'^^^J^^ 
how  much,    and  they  mull  End  that  the  defendant  "^^^^  h^^I 
does  owe  the  plaintiff  in  terms,  or  in  words  which  pay  ai^y         ^ 
import  the  fame,  as  die  foundation  on  which  thej^  a^ 
^rard  hiip  to  pay  any  fuoi  whatever  to  the  plaintiff. 


New-Haven  County^  July  Term^  A;  D;  1793. 

Kelly  verf,  Riggs, 

-RIT  of  error  to,  reverfe  a  judgment  pf^  jufticc  ^^^  ccmrt  mBft 
in  an  a£kion  of  defamation  brought  by  Ri^gs  anfwcr  the  if* 
againft  Kelly,  for  the  follpwing.defamatpry  words,  viz*  fue  jowed  by 
Capt.  Riggs  is  a  damn'd  liai:  and  rogu^,  a^  I  can  ^^  parties 
prove  it^Damage  ^^  i  - 1 9-0* 

The  defendant  demurred  to  the  declaration,  and 
the  juftice  gave  judgment  as  follows  :  It  is  the  opin- 
ion of  this  court  that  the  defendant  pay  to.  the  plain- 
tiff the  fum  of  one  pound  lawful  money  damages,  and 
his  coft. 

Errors   affigned-r-ift^  That  the   declaration  was      ^ 
infuflBcient.     2d,  That  the  juftic^  by  his  judgment 
had  not  determined  .the  iiTue. . 

•    Judgment  of  this  cou«t-rrT1iat:  there  is  manifeft 
error  in  the  judgment  compbuifidof*  for  thc.laft  ex-^ 
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ception  ai&gned  in  error,  for  the  court  muft  decide  the 
ifliie  joined  and  put  to  it,  whether  it  be  of  law  or  of 
f  a£l ;  and  in  this  cafe  the  queftion  was  whether  the 
declaration  was  fufficient  in  the  law,  or  infufficient, 
and  this  the  juftice  has  not  decided.  Vide,  Root's 
Reports  I  VoL  200.  Smith  vs,  Bellamy,  and  Gates 
vs.  Nobles  344.  As  to  the  other  point  afligned  for 
error,  the  court  made  no  decifion. 

Wilford  verf.  Rofe. 

fti  «i  aftioo  on  A  CTION  for  the  breach  of  covenants  in  a  certain 
the  covenants  jTjL  deed,  given  by  the  defendant  to  the  plaintiff^ 
•f  icifin,  the  wnich  was  as  follows,  (viz.)  for  the  confideradon  of 
£!ir^"*^  jf  1 00  lawful  money,  I  have  given,  granted,  bargain- 
that  the  do/  c^>  fold  andreleafed,  and  by  thefe  prefents  do  give, 
lendaotwat  grant,  bargain,  fell,  alien,  releafe,  convey  and  con- 
Bot  leizcd,  bat  finn  to  him  faid  Wilford,  his  heirs,  &c.  one  whole 
m    waa.  {!ti2Xt  or  right  of  land  in  the  townfliip  of  Wilderfburgh 

in  the  State  of  Vermont,  which  was  granted  to  Mo- 
fes  How  an  original  proprietor,  by  his  name  being  in- 
ferted  in  the  charter,  &c.  to  have  and  to  hold  the  faid 
granted  premifes  to  him,  &c.  and  I  do  hereby  engage 
to  warrant  and  defend  the  faid  granted  premifes  a- 
gainft  all  claims  and  demands  of  any  perfon  or  per- 
fons  claiming  from,  by  or  under  me,  or  the  original 
proprietor,  as  by  faid  deed  dated  the  31ft  of  Decem- 
ber A.  D.  1788.  The  breach  afligned  was  that  on  faid 
31ft  of  December  A.  D.  1788,  when  faid  deed  was 
executed,  the  defendant  was  not  the  owner  and  pro- 
prieter  of  faid  right  mentioned  in  faid  deed,  nor  had 
he  at  any  time  been  the  proprietor  of  the  fame,  but 
long  before  faid  3  ift  of  December  faid  right  of  land 
had  been  fold  for  taxes  due  thereon,  and  was  then  for* 
feited  for  the  non-payment  of  faid  taxes,  nor  could  the 
fame  have  been  redeemed  at  the  time  of  faid  fale  to 
the  plaintiff  \  whereby  he  had  wholly  loft  faid  right  of 
land  ;  to  his  damage  ;^20o. 

To  this  declaration  the  defendant  gave  a  general 
demurrer,  and  the  judgment  of  the  court  was — IhfX 
the  declaration  was  inlufficient* 
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By  the  court — ^The  deed  is  of  one  whole  (hare  or  right 
of  land  in  Wilderfburgh  which  was  granted  to  Mofes 
How,  an  ori^al  proprietor.  The  terms  in  the  deed, 
give,  grant,barsain  and  fdl^  include  in  them  a  covenant 
on  the  part  of  the  grantor,  that  he  is  feizedand  has  right 
to  fell  and  convey ;  the  deed  alfo  contains  a  covenant 
of  warranty  againft  the  grantor  and  all  perfons  claim- 
ing and  holding  under  bim — ^alfo  againft  the  original 
proprietor  and  all  perfons  claiming  from  or  under  him. 
The  breach  alBgned  is,  that  the  defendant  was  not  the 
owner  and  proprietor  of  faid  right  at  the  time  of  ex- 
ecuting faid  deed,  nor  had  he  ever  been  \  but  that 
long  before  faid  deed  was  given,  faid  right  of  land 
had  been  fold  for  taxes,  was  then  forfeited  and  irre- 
deemable ;  but  there  is  no  allegation,  in  whom  the 
right  was  at  the  date  of  faid  deed  ;  or  in  whom  it  is 
now,  and  in  an  a&ion  on  the  covenants  of  feifin  in 
a  deed,  it  is  neceflary  not  only  to  aver  that  the  cove- 
nantor was  not  feized,  but,  to  (hew  who  was  feized ; 
for  in  order  to  prove  that  the  defendant  was  not  feiz- 
ed, the  plaintiff  muft  prove  that  another  perfon  was. 
There  is  no  breach  alledged  in  the  covenants  of  war- 
ranty in  the  deed,  for  there  is  no  allegation  that  the 
plaintiff  had  been  evided  of  faid  right  of  land  by  any 
perfon  claiming  under  the  defendant,  or  under  Mofes 
How,  the  original  proprietor. 

Perez  Mun  and  wife  Frances  verf.  Carrington, 

ACTION  of  eje£lment  for  two  pieces  of  land  i^^^^  holden 
.  lying  in  the  town  of  Milford,  claimed  by  the  for  ^^^  y^^m 
plaintiflFs  in  right  of  the  wife  ;  of  which  (he  became  are  to  be  ap* 
feized  in  February  A.  D.  1 792,  and  was  diffeized  by  V^^^  offupoft 
the  defendant  on  the  ift  of  May  after.  "^t^ 

The  defendant  plead  that  he  had  done  the  plaintiffs  J?*;;  ^3** 

no  wrong  or  difleifin.     Iffue  to  the  jury — ^The  jury  bjay^^ySj^ 

found  the  following  fpecial  vcrdid —  may  be  levied 

on  laud  after 

That  on  the  14th  of  March  A.  D.  1791,  Frances  coverture  and 
Treat,  now  Frances  Mun,  wife  of  faid  Perez  and  one  <fce may  appoint 
of  the  plaintiffs,  then  being   a  feme/oU,   caufed  the  ^  'PP"*^- 
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demanded' premifes  to  %e  attiMJied  for  a  debt  dae  to* 
her,  in  ft^e  notes,  demanding  j^304-3<-5  lawful 
tatmej,  and  befbre  the  fupeiidr  court  hot<ten  at  New* 
Hayen  in  January  A.  D.  i79a>  Ihe  recovered  a  judg« 
ment  againft  fatd  Carrington  for  /"  139-8-9  lawful 
money  debt,  and  )f  5-17-7  coft ;  f6r  winch  fums  flic 
had  execution  dated  the  14th  of  January  A.D.  1792, 
retiimable  m  fixtydays  ;  and  delivered  it  to  Peter 
Woodward  a  deputy  (heriff,  to  levy,  execute  and  re- 
turn ;  that  after  delivering  faid  execution  to  faid  of- 
ficer and  previous  to  it»  being  levied,  vrz.  on  the  13th 
of  February  A.  D.  1792  ;  (he  intermarried  with 
faid  Perez  Mun,  her  ptefent  hufoand  and  one  of  the 
plaintiffs — ^that  faid  Woodward  after  having  made  de- 
mand of  money,  goods,  &c.  to  fatisfy  (aid  execution, 
by  the  diredion  of  the  iatd  Frances  the  creditor  in 
faid  execution,  levied  the  fame  on  the  demanded  ptem^* 
ifes;  and  on  the  i^  of  February,  the  faid  Frances 
appointed  Abraham  Tomlinfon  an  indifierent  free- 
holder of  the  town  of  Milferd,  to  be  an  appraifer ;  and 
fiaid  Carrington  refufing  to  appoint  an  appraiftr,  fatd 
officer  applied  to  Gideon  Buckingham,  Efq.  Juftice 
of  the  Peace  in  faidMilford,  who  appointed  Lewis 
Mallet  and  John  Buckingham  indifierent  freeholders 
of  faid  Milford,  to  be  the  other  appraifers,  all  of  whom 
being  duly  fwom,  appraifed  one  piece  of  faid  land,  beii^ 
three  acres  and  a  half,  at  j^  7  5- 15-0  lawful  money  ; 
the  other  piece  being  fifteen  rods,  with  a  bam,  horfe- 
ihed,  and  a  place  to  weigh  hay  built  thereon  ^  at  £6^  ^ 
1 0-0  lawful  money,  faid  officer's  fees  being  /'3'-i7-4f 
die  whole  of  faid  execution  amounting  to  7^149-5-0 
lawful  money,  and  faid  Woodward  on  faid  13th  of 
February,  fet  off  faid  two  pieces  of  land  to  the  credi- 
tor in  faid  execution,  in  fatisfad:ion  of  the  fums  due 
thereon  and  faid  officer^s  fees ;  that  faid,  execution  and 
the  officer's  endorfement  thereon  hadbeen  duly  record- 
ed in  the  records  of  faid  town  of  Milford,  and  in  the 
office  of  the  clerk  of  the  fuperior  court  from  whence  it 
iffued.  The  jury  further  found  that  on  the  29th  of  March 
A.  D.  1787,  Edward  Treat  was  feized  in  fee  of  iaid 
15  rods  of  land,  and  by  a  certain  ilidenture  or  inftru- 
ment  in  the  words  following,  (viz.)  and  recites  the 
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indenture  or  leafe,  conveyed  to  the  defendant  faid  fif^ 
teen  rods  of  land  for'  the  term  of  nine  hundred  and 
nmety«nine  years,  and  faid  leafe  contains  certain  cove« 
nants  on  the  part  of  faid  Carrihgton  and  his  heirs. 
See,  to  maintain  a  fence  on  a  certain  part  of  faid  prem* 
ifesy  fo  as  to  prevent  cattle  paffihg  through  faid 
Treat's  land,  and  on  failure  thereof,  to  pay  the  dam- 
age,  and  if  after  notice  the  faid  leflee,  his  .  heirs 
and  affigns  (hall  fail  to  repair  faid  fence  or  to  pay 
the  damage,  it  ihould  be  lawful  for  the  leflbr,  his  heirs» 
&c.  to  enter  and  expel  the  leflee  and  his  heirs,  &c# 
therefrom  ;  which  inftroment  has  been  duly  record- 
ed^ and  the  faid  Carrington  hath  held  and  enjoyed 
faid  premifes  ever  fince,  until  attached  as  afore£ud  ; 
and  the  defendant  had  ereStcd  thereon  a  bam, 
horie*(hed,  a  faddle  houfe  and  a  building  to  weigh 
hay  in  ;  of  all  which  buildings  the  defendant  is  the 
owner  \  that  the  defendant  was  feized  and  pofiefied 
of  faid  other  piece  of  land  in  fee  fimple  and  hath 
continued  in  pofleflion  of  both  faid  pieced  evef  fined 
faid  levy. 

Now  if  the  law  be  fo  lipoh  the  faSs  aforefaid,  that 
the  plaintiffs  have  right  to  recover  both  of  faid  pieces 
of  landj  then  the  jury  find  that  the  defendant  has 
done  wrong  and  difleifin^  See.  and  for  him  to  recov- 
er the  whole  of  the  demanded  premifes,  and  if  the 
lawbcfo  that  the  plaintiffs  are  not  entitled  to  recover 
faid  fifteen  rods  of  land  and  the  buildings  thereon,  then 
they  find  that  as  to  faid  fifteen  rods  the  defendant  has 
done  no  wrong  or  difleifin ;  but  if  the  law  he  fo,  that 
the  plaintiffs  are  entitled  to  recover  thebuildings  ftand- 
ing  on  faid  fifteen  rods  but  not  the  land,  then  the  ju« 
ry  find  for  the  defendant  as  to  faid  fifteen  rods  of  land» 
and  for  the  plaintiffs  to  recover  faid  buildings  and  faid 
three  acres  and  a  half  of  land  with  ;f  4-0-0  damages 
and  their  coft.     , 

Three  queftions  of  law  were  made^upon  this  verdi£l 
— ^Fitft,  whethcr,the  execution  obtained  by  faid  Fran- 
ces when  ^femefde  might  regularly  be  levied  after  her 
intermartiage?  Second,  whether  her  appointing  an  ap« 
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praifer  on  this  execution,  after  her  intemuniage  was 
?alid  ?  And  third,  whether  faid  eftate  for  nine  hundred 
and  ninety-nine  years  pafied  to  the  creditor  by  the  lery 
and  appraifal  aforefaid  ?  There  not  being  time  to  argue 
the  fpecial  verdifb,  the  caufe  was  continued  to  ^y 
term,  A.D.  1794. — ^When  afterhearing  counfel,leanif- 
ed  in  the  law,  upon  the  (everal  points  made,  the  court 
ga?ejudgment  that  the  law  was  fo  upon  the  fa£b  found 
and  ftated  in  the  fpecial  verdi&,  that  the  plaintiffs  were 
entitled  to  recover  die  whole  of  the  demanded  prem*- 
ifes. 

And  by  the  court — As  to  the  firft  point,  an  execu* 
tion  in  favour  of  a  creditor  who  is  ^Jems  file  is  not 
abated  or  altered  by  her  intermarriage,  but  may  be 
proceeded  with  and  levied  notwithftanding.  As  to 
the  fecond  point,  the  wife  is  the  only  creditor  named 
in  the  execution  and  the  only  perfon  who  by  law  hath 
right  to  appoint  an  appraifer,  and  hath  right  to  receive 
a  Transfer  of  jrcal  property  without  her  hulband^-her 
z€ts  during  the  coverture,  may  be  avoided  only  by  her 
huiband's  diflent,  and  the  hufband  has  evidenced  his 
cqnfent  by  joining  with  her  in  this  a£kion,  to  re- 
cover the  land— at  any  rate  the  defendant  cannot  take 
advantage  ofut. 

And  as  to  the  third  point,  by  the  laws  of  England, 
an  eftate  for  life  is  a  freehold,  and  an  eftate  for  years 
be  the  term  ever  fo  long,  is  not. 

The  general  divifion  of  eftates  in  this  ftate,  is 
into  real  and  perfonal,  and  there  are  fome  wluch 
feem  to  partake  of  the  nature  of  both— and  the 
ftatute  dire£ks  how  executions  (hall  be  fatisfied  ;  the 
officer  having  an  execution  is  firft  to  repair  to  the 
debtor's  ufual  place  of  abode,  and  make  demand  of  "* 
the  debt  and  charges,  and  upon  negle^  or  ref  ufal  to 
pay,  he  fliall  levy  the  execution  on  any  of  the  perfon- 
al eftate  of  the  debtor,  except  neceflary  apparel,  &c. ; 
and  he  (hall  draw  an  account  of  the  particulars  of  the 
goods  or  eftate  he  (hall  fo  feize  and  iet  lip  the  fame  on 
the  £\m  poft  in  the  town  wherein  he  (hall  feize  them ; 
and  fliall  therewith,  fet  up  a  declaration,  that  faid 
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goods  fo  pofted  are  to  be  fold  at  that  place  at  pvUk 
Teodue,  at  the  end  of  twenty  days — ^and  in  cafe  fold 
debt  and  charges  are  not  paid  within  laid  twenty  days» 
he  fiiall  proceed  and  {dl  them  at  vendue  to  the  nigheft 
bidder^  or  fo  many  as  ihall  be  neceflary,  &c. 

The  ftatute  then  em&s  that  all   lands  and  tene* 
ments  belonging  to  any  perfon  in  his  own  proper  right 
m  fee^  (hail  ftand  charged  with  all  his  juft  dd)ts  as 
well  as  his  peribnal  eftate,  and  ihall  be  liable  to  be  tir 
ken  in  execution,  for  the  iatisfa£bion  of  tte  l»ne«^ 
wiiere  the  debtor  ihall  not  expofe  and  tender  period* 
al  eftate  fufficient  to  anfwer  faid  debt  and  charges.-** 
And  whenever  an  execution  ihall  be  levied  on  lands^ 
the  fame  ihall  be  appraifed  bj  three  indtffi^rent  free* 
holders  of  the  town  in  which  the  land  lies ;  one  of 
whom  maybe  chofen  by  the  debtor^  and  another  by  . 
^e  creditor,  and  if  they  do  not  agree  on  the  third,  or 
in  cafe  either  party  negle£t  to  choofe,  the  officer  ihadl 
apply   to  the  nextamftantor  juftice,  who  can  judge 
between  the  parties,  and  he  ihall  appoint  one  or  more 
appraiiers  as  the  cafe  may  require,  who  ihall  be  fwom 
according  to  law — ^and  it  ihall  be  the  duty  of  the  offi- 
cer who  levies  on  lands,  to  caufe  faid  execution  and 
his  endorfement  thereon  to  be  entered  in  the  records  of 
faid  town,  before  he  returns  it  to  the  clerk's  office  out 
of  which  it  iffiied  ;  and  being  returned  to  the  office  of 
the  clerk  from  whence  it  iffiied  and  there  recorded, 
ihall  make  a  good  title  in  the  party  for  whom  taken^ 
his  heirs  and  affigns. — ^Thefe  are  the  only  methods 
pointed  oiit  in  the  law,  how  executions  are  to  be  fatis- 
fied  from  the  eilate  of  the  debtor  ;  ana  they  are  to- 
tally di{lin£b  and  diBFerent,  as  they  refpe£i  the  perfou- 
al  eftate  and  tlie  real  eftate — an  eftate  in  lands  for  nine 
hundred  and  ninety  years,  is  moft  certainly  not  per- 
ibnal eftate,  it  cannot  therefore  be  fold  at  the  poft  at 
public  vendue  by  an  officer,  upon  an  execution,  it  is 
then  to  be  confidered  as  real  eftate,  and  is  in   fa£t  a 
much  greater  eftate  than  an  eftate  for  a  man's  life  ; 
it  approximates  the  neireft  to  a  fee,  in  point  of  du^ 
ration,  and  in  point  of  importance  and  value  ;  and 
if  it  may  not  be  taken  to  fatisfy  an  execution  in  diis 
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way,  •  there  is  no  way  pointed'out  in  the  law  whereby 
it  can — ^and  all  the  reafons  in  the  law,  why  land  and 
real  eftate  ihould  be  apptaifed,  operate  forcibly, 
with  refpedl  to  thefe  kind  of  eftates. 

Thatcher  i;^/yi  Prentice. 

ACTION  upon  a  note  dated  the  ift  of  March 
1788,  which  is  as  follows :  Borrowed  this  day 
ritie^^upott  a'  3^9  doUars  and  p-90,  in  final  fettlenaent  certificates, 
note  given  for  dated  I  ft  of  December,  A.  D.  1783,  and  one  con? 
imbltc  ftcuri-  tinental  ctrtificate  for  200  doUars,  dated  the  6th  of 
ties,  apply  ac-  February  1 7  70,  all  on  intereft  from  their  refpeftive 
value  when       dates,  tQ  tctum  on  demand. 

The  cafe  was  defaulted  and  heard  in  damages. — ^The 
cndorfcments  on  the  note  were  as  follows,  (viz.)  Nov. 
20th  1788,  received  139  dollars  and  8-90,  that  is  to 
fay,  59  dollars  and  8-90  dated  in  December  1783, 
and  intereft  thereon,  and  80  do.  dated  in  March  1 784 
and  intereft  due  thereon  to  the  31ft  of  December  1 784. 

May  aqth  1 791,  received  two  final  fettlement  notes, 
one  for  7  7  dollars  and  59-90  with  intereft  from  the 
4th  of  November  1783  ^  one  do.  for  18  doUars  with 
the  intereft  from  the  iftof  January  1783. 

The  fecurities  borrowed  were  eftimated  at  their 
value  when  received — ^The  queftion  was  whether  the 
fecurities  endorfed  fliould  be  applied  nominally  on  the 
receipt  or  note,  or  fhould  be  applied  according  to  their 
vahie,  at  the  time  when  paid  ?  By  the  court,  the  rule 
muft  be  to  reduce  the  fums  borrowed  to  lawful  mon- 
ey, at  the' time  when  borrowed,  and  apply  the  en* 
dorfements  at  their  value  when  made. 


John  Wilfprd  verf.  Rofe. 
^ftfiStot      A  CnON  declaring  that  John  Wilford,  fenior, 


houfes 


lie  ill  irtwi  of  j^\.  deceafed  ;  in  his  life  time  was  feized  of  certain 
a  remainder      houfes  and  lands  ;  and  that  in  his  laft  will  and  teftar 
Tanm^ c"*      mcnt  he  gave  faid   lands  and  tenements  to  his  wiff 
^  ^'        Elizabeth  for  and  during  the  term  of  her  natural 
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life ;  and  after  her  deceafe  he  gave  them  to  the 
plaintiff  and  the  heirs  male  of  his  body  lawfttUj 
begotten,  and  that  he  has  heirs  male  of  his  body  law- 
fully begotten  ;  that  faid  Elizabeth  is  ftill  living,  and 
tliat  he  is  entitled  to  the  inheritance  upon  her  de«- 
ceafe  ;  and  that  the  defendant  without  law  and 
right  and  againft  the  mind  and  will  of  the  plaintiff, 
or  faid  Elizabeth,  did  enter,  cut  and  carry  away 
5000  trees,  then  and  there  (landing,— damage 
;^250o. 

The  defendant  plead  not  guilty — Iffue  to  the  jury — > 
TTie  words  of  the  will  were,  <'  I  give  to  my  wife  Eliza-* 
beth,  one  half  of  my  houfe,  one  third  part  of  all  my 
lands  and  meadows  whatfoev^r  and  wherefoever,  to 
be  improved  and  enjoyed  by  her,  during  her  natural 
life>  and  upon  her  deceafe,  I  give  them  to  my  fon 
Jol^  Wilford,  and  the  heirs  male  of  his  body  law- 
fully begotten." 

A  queftion  arofe  what  kind  of  an  zStion  this  was — 
Trefpafs  it  could  not  be,  for  the  plaintiff  was  never  in 
poflefTion ;  wade  it  could  not  be,  for  there  was  no 
privity  between  the  plaintiff  and  defendant. 

The  plaintiff  faid  it  n^s  an  af^ion  in  nature  of 
wafte. 

Wafte  is  fomething  done  by  the  tenant  which  in- 
jures the  inheritance,  to  the  prejudice  of  the  heirs  at 
law,  or  of  thofe  who  are  entitled  to  the  reverlion  or 
remainder ;  and  lies  in  England  in  three  cafes  at  com- 
mon law — againft  tenant  in  dower,  tenant  by  the  curt- 
cfey,  and  againft  tenant  by  guardianftiip.     The   law 
having  created  thefe  tenancies,  will  protefit  the  inher- 
itance againft  any  wafte  committed  by  the  tenants. — 
But  faid  Elizabeth  is  created  tenant  for  life  by  thelaft 
will  and  teftament  of  her  huft)and)  in  which,  faid  pre- 
mifes  are  given  to  her  abfolutely  to  improve  and  en- 
joy during  the  term  of  her  natural  liiFe,  and  the  fair, 
reafonable  conftruAion  muft  be,  that  it  was  without 
impeachment  of  wafte,  although  not  fo  exprefled ;  as 
where  an  eftate  is  givrti  to  a  man  and  the  heirs  of 
his  body,  &Cy  the  law  confiders  him  only  as  ten.- 
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Paral  eridence 
admitted  to 
prove  a  fraud  ID 
the  affignment 
of  ajmblic  fe- 
frority  made  ^  in 
writing. 


ant  far  life,  and  his  heirs  as  haring  the  eftate  in 

idif  fimple ;  but  it  was  never  thought  that  lie  was 

liable  for  wafte,  nor  any  who  aAed  by  his  licence* 

'--VerdiA    for  the  defendant  and  accepted  by  tbt 

court, 

Ruffell  verf.  Tuttle- 

ACTION  of  the  cafe  for  a  fraud  in  felling  and 
afligning  to  the  plaintiff  for  a  valuable  coii- 
(ideration,  a  note  purportii^  to  be  a  genuine  note, 
iflued  purfuant  to  an  zOt  of  the  general  aflembly 
of  the  (late  of  North-Carolina,  paffed  in  December 
A.  D.  1785,  for  the  fum  of  ^^139-19-6  fpecie, 
on  account  and  for  the  pay  of  a  foldier  in  the  line 
of  the  army  ;  ftating  that  the  defendant,  to  induce 
the  plaintin  to  purchafe  faid  note,  falfely  affirmed 
that  faid  note  was  fundable,  and  that  fuch  notes 
were  fold  for  6/B  on  the  pound  in  the  market,  and 
that  he  purchased  it  at  that  price,  of  all  which  the 
plaintiff  was  ignorant,  and  the  defendant  knew  to  be 
lalfe,  &c.  The  defendant  plead  not  guilty — l^t 
to  the  jury. 

The  plaintiff  ofiered  parol  teftimony  to  prove  the 
fraud,  which  was  obje^led  againil,  becaufe  the  con« 
tra£l  and  afCgnment  of  faid  note  was  in  writing. — 
By  the  court,  the  evidence  is  admiflible,  for  this  ac- 
tion i&  not  hid  upon  the  writing,  but  for  the  fraud 
pra^ifed  by  tlie  defendant,  to  induce  the  plaintl'J 
to  take  an  afBgnment  of  laid  note,  which  can  be 
proved  no  otherwife  than  by  the  teftimony  of  wit- 
nefles. 

Daniel  Porter,  &€•  verf,  Warner. 

ACTION  of  ejedment  for  certain  lands.    Plea, 
no  wrong  or  difTeifm  ;  iiTue  to  the  jury. 

fons  refpeaing      Th^  queftion  was  refpeding  the    bounds  ;   the 

ancient  bonndt     i*«/T*/r       1  •       ■  •«  1  «> 

Bot  admiffible.   P*^i«t'ffs  Ottered  to  give  m  evidence  what  a  perfon, 
who  was  formerly  owner  of  the  land«  and  had  fold 


Hearfay  from 
interefted    per- 
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and  warranted  it,  and  now  deceafed,  had  £ud  rcf- 
pedfa'ttg  the  bounds )  this  was  obje£ted  to ;  and  by 
tlie  court,  hearfay  evidence  from  old  people  who  are 
dead,  concerning  ancient  bounds,  is  admiffible,  it 
beii^  the  beft  evidence  the  nature  of  the  cafe  will 
admit  of ;  but  to  admit  hearfay  from  a  man,  who 
was  interefted  in  the  queftion,  would  be  deriving 
evidence  from  an  impure  fource,  which  the  law  will 
not  allow. 

P.  Edwards  £%•  verf.  S.  Baldwin,  Efq. 

SCIRE  FACIAS  againft  Baldw'm  «s  agent,  fa^or,  ^  gamilhcc 
.  &c.  of  Mark  Leavenworth,  an  abfent  abfcond-  3Sft°of  lS*a^ 
ing  debtor.     Hie  general  ifltie  plead,  the  queftion  rcoDdin^  debtor 
to  the  court  was  iraether  the  defendant  was  agent,  to  psy  credits 
faaor,  &c.  to  faid  Leavenworth,  and  had  of  his  cffeas  «|]^  "^  ^ 
in  his  hands,  when  he  was  ferved  with  a  copy  of  ^**  ^^ 
the  plaintiff's  original  procefs  againft  Leavenworth  ; 
it  appeared  in  evidence,  that  the  defendant  had  the 
efie£ls  of  faid  Leavenworth  in  his  hands  but  had  giv<«' 
en  a  credit  to  him  previous  to  faid  copies  being  left, 
to  the  amount  of  part  of  the  effeds  he  had  in  his 
hands  ;  and  that  after  faid  copy  was  left,  he  gave  a 
further  credit  to  faid  Leavenworth  to  the  amount  of 
all  the  effe^ls  he  had  in  his  hands.     Upon  this  ftate 
of  fa£is  the  court  were  of  opinion,  that  fo  much 
of  laid  effeds  as  were   neceifary  to  difcharge  the 
credits  given  by  the  defendant  previous  to  his  being 
ferved  with  a  copy  of  the  plaintiff's  original  proce& 
were  not  to  be  confidered  as  faid  Leavenworth's  ef- 
fe&s,  in  his  hands,  but  were  to  be  retsdned  by  the 
defendant,  and  the  refidue,  to  be  confidered  as  th« 
effe£ls  of  faid  Leavenworth  in  his  hands,,  and  may 
not  be  retained  to  difcharge  thofe  after  credits. 

Elijah  Waiiams,  Efq.  verf.  The  County  of 

New-Haven. 
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ETmON  to  the  county  court,  complaining,  that  Specxaldauhaget 
he  recovered  a  lawful  judgment  and  had  exe-  «nly  pv«>f  *»* 
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an  cfcape  thro*  cution  agaiiift  Charles  HaB,  for  the  fum  df  £^9^^^l 
2a#'**cS!''°^^  lawful  money  debt  and  coft  j  that  faid  Hall  was  com- 
^  mitted  to  prifon  on  faid  execution)  in  the  county  gaol 

in  New-Hairen^  and  took  the  oath  provided  for  poor 
wprifoned  debtors,  and  that  the  plaintiff  had  ex- 
pended /p  in  fuppoTting  him  in  prifon,  and  that  on 
the        ^ay   of  he  made   his   efcape   from 

prifon  through  the  infufficiency  of  faid  gaol,  where- 
by he  had  loft  his  debt  and  what  he  expended  in 
fupporting  faid  Hall  in  prifon. 

The  defendants  plead  that  faid  Hall  did  not  efcape 
through  the  infufficiency  of  faid  gaol.  Iflue  to  the 
court — The  court  found  that  faid  Charles  Hall  did 
efcape  through  the  infufficiency  of  faid  gaol  and  gave 
judgment  for  the  plaintiff'  to  recover  of  the  defend- 
ants/'30  the  fpecial  damages  only.  Vide  Staphorib 
uf.  County  New-Haven,  Root's  Rep.  126,  i.vol. 


Polly  Leifter  verf.  Sally  Smith* 


In  adions  of 
flandcr,  un^er 
certiiin  cjrcum- 
IUhccs  the  de- 
fendant may 
prove  of  whom 
ne  heard  the 
words,  inmiti- 
fation  of 


ACTION  of  defamation,  for  uttering  and  publifii- 
ing  certain  falfe,  fcandalous  and  defamatory 
words  of  and  concerning  the  plaintiff. 

Plea  not  -guilty — Iffue  to  the  jury. 

The  witnefs  teftified,  that  at  a  certom  time  (he 
heard  the  defendant  fpcak  the  words  charged  in  the 
jdeclaratiOD»-  and  the  defendant  faid  that  IIkT  heard 
the  wnvAf  fi-nm  nnp  |  ^per ^  jmd^ltercd  evidence  to 
prove  that  Draper  did  tell  her  the  ftory  previous  to 
her  fpeakine  the  words,  in  mitigation  of  the  dama- 
ges ;  whith  wa§  obje^ed  againft — ^but  admitted  by 
the  court,  on  the  fcore  of  damages  only,  for  although 
her  having  heard  it  from  Draper  could  not  juftify 
her  repeating  the  fcandal,  yet  itjmay  l^ffi^n  ^vp  pre- 
furtprion    of  her  having  fpoten   the  words^mali- 


JULY    TERM,    A.D.    1793.  35 

Clinton  'oerf.  Hopkins. 

ACTION  for  a  malifcious  profecatidni  brought  xhc  court  will  " 
againft  the  plaintiff  at  Montreal  in  the  pro->  nottakeacaiif* 
vince  of  Canada.    The  parties  were  at  iffue  to  the  from  the  jury 
•yxTf  upon  fpeciil  pleadings.  3^*^ 

The  pl^tiff'produced  a  writing  purporting  to  be  a  *^5  ^J^f!Jli 
copy   of  the  original  complaint    and  warrant ;    by  ^^  ^^^ 
which  the  plainti£Fftated  in  his  declaration,  he  was 
falfely  and  malicioufly  profecuted ;  certified  to  be 
a  true  oopy  by  Thomas  M^Cord  jun.  juftice  of  the 


This  exhibit  was  objecS^ed  againft,  as  comiiig  from  ' 
a  foreign  jurifdidtion  ;  and  without  any  evidence  to 
Ihew  that  Thomas  M<Cord  jun.  was  a  juftice  of  the 
peace,  and  till  that  was  done  no  faith  or  cieditt^ 
fliottld  be  given  to  his  atteftations.  The  Mnritinff  of- 
fered was  not  admitted.  This  being  the  only  exhibit 
relied  upon  by  the  plaintiff  to  prove  that  point,  he 
moved  that  the  caufe  might  be  taken  from  the  jury 
and  continued)  which  the  defendant  obje6led  a- 
gainft. 

By  the  court — ^The  parties  have  come  prepared  for 
trial  and  have  mxt  themfelves  on  the  jury,  and  in  the 
€X)urfe  of  the  tnal  the  plaintiff*  finds  he  is  difappoint- 
ed  as  to  his  proof,  and  requefts  the  court  to  take 
the  caufe  from  the  jury  and  continue  it  \  this  may 
not  be  done,  without  the  jconfeht  of  the  defendant. 

t'owier  'oerf.  Norton* 

Depoittioof  t^ 

"UETITION  for  a  new  trial,  in  adigri  of  qcd-  ^^^  erf  the  ** 
Y^  ment,  for  certain  lands  lying  in  Branford  iii  vouchees  witlti 
me  county  of  New-Haven,  where  bid  Fowler  dwelt,  ^  citingthem, 
which  was  tried  by  the  jury.  Barker  and  Frifbee  JSl"^  U^ 
who  lived  at  Fr^derickfburgh  in  the  ftate  of  New-  mare  thui  %q 
York,  bad  fold  and  warranted  thefe  lands  to  faid  miles  from  the . 
fowler,  and  were  cited  m  by  him  to. vouch  and  de^  placeofcapdoB, 

f-  taken. 


i 
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fetid  the  title  ;  faid  Norton  wont  to  faid  Freder-^ 
ickfburgh,  where  faid  Barker  and  Frifbee  the  vouch*- 
ees  lived,  and  took  depofitions  within  twenty  miles 
of  them,  without  notifying  them,  faid  Fowler  the 
defendant  then  living  at  Branford,  more  than  tweti* 
ty  miles  from  the  place  of  caption.  Thefe  depofidons 
were  objedied  againft,  on  the  ground  that  they  wer6 
not  legally  taken,  becaufe  the  vouchees  nikrere  not 
notified  ;  and  by  the  court  were  excluded— For  Bai*- 
ker  and  Fri(bee  have  taken  upon  them  the  defencb 
of  the  title  in  Has  cafe,  they  are  therefore  really  the 
parties  interefted,  though  the  futt  is  in  the  name  d£ 
Fowler. 


Fairfield  Cmntj^  Aupift  TertHj  A.  2X  1 795- 
Halluck  verfr  Bufli. 


A  deed  given  A  CTION  of  ejedment  for  three  pieces  of  land 
for  the  life  of  /\^  dcfcribed  in  the  declaration.  Plea  no  wrong 
"ttw    or  difleifin-.Ilue  to  the  jury. 

^ta  hi^di^'  The  plaintiffs  title  was  a  mort|i%e  deed,  dated 
fepti^         '     die  I  ith  of  September,  A.  D.  1 784,  and  recorded  the 

5th  of  November,  A.  D.   1784,  from  one  Nathaniel 

Peck  who  was  owner  of  the  land. 

The  cafe  was,  Nathaniel  Peck  was  indebted  to  die 
plaintiff  in  four  notes  j  one  for  j£'400,  one  for  £$0^ 
both  payable  before  September  A.  D.  1784  i  one 
note  for  ^50  and  one  for  /40  which  were  not  then 
due }  and  for  fecurity  of  all  faid  notes  faid  Peck  ar 
greed  in  the  aik>nth  of  Attguft  A.  D.  ^784,  to  give' a 
mortgage  of  certain  lands  ;  Halluck  came  up  in  Sep^ 
tember,  Peck  not  being  at  home,  enquired  of  the 
txiwn  clerk  for  faid  mortgage  and  finding  none  had 
been  giten,  he  attached  part  6f  (aid  lands  and  other 
httds  upon  die  two  firft  notes.  When  Peck  came 
home  he  was  informed  what  HaUuck  had  done  \  he 


A 
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leGogaizcdi  faid  agveeaient  and  imnusdutdy  made 
out  a  mor^ge  deed  ta  Halluck,  and  lodged  it  wi^ 
tfaptown  clerk  for  record^  Halluck  having  gone  borne. 
Hallttdc  recovered  judgments  on  his  two  notes,  took 
out  executions  on  faid  judgments)  levied,  and  had 
them  fatisfied,  partly  by  other  lands  of  faid  Peck,  and 
pavtiy  by  lands  contained  in  faid  mortgage  deed. 
TUa  was  done  on  the  5th  of  June  A.  D.  1785  ;  at 
viuch  time  Halluck  firft  took  up  faid  mortgage  deed. 
Peck  was  alfo  tnlebted  to  Bufli  the  defendant,  wha 
•caufisd  the  lands  contained  in  faid  mortgage  deed, 
which  were  not  attached  by  faid  Hallock,  to  be  atk 
tachedoB  the'sth  of  April,  A.D.  1785,  and  the  lands 
attached  by  Buih,  were  not  taken  by  Halluck's  exj^ 
ecution,  and  to  which  he  had  no  title  but  faid  mort- 
gage deed.  Bufbrecoveied  judgment,  took  out exe^ 
ctttion  and  levied  it  on  the  lands  contained  in  the- 
mortgage,  and  had  them  fet  off  in  fatis£a£tion  of  his 
execution. 

Thequeftiop  of  Jaw  upon  thefe  fzQs  was,  whether 
tlie  deed  from  Peck  to  Halluck,  under  the  circum- 
ftances,  was  a  valid  deed,  being  executed  by  Peck 
without  the  knowledge  of  Halluck ;  and  whether  as 
Bufli's  attachment  was  laid  on  before  faid  deed  was 
accepted  by  faid  Halluck>  the  attachment  ought  not 
to  hold  in  preference  to  faid  deed. 

Verdid;  was  for  the  plaintiff  and  accepted  by  the 
court  upon  the  ground,  that  a  deed  executed  and 
dehreied  for  the  ufe  of  another,  is  good,  until  dif- 
fented  to  by  him  for  whofe  ufe  it  was  made. 

Brook  verf.  Williams. 

▲  CTION  upon  the  ftatute  for  the  regulation  of  The  mailer's 
jfllk.  niaritime  a£fairs — Declaring  that  on  the  2oth  remedy  is  a- 
September  1786,  the  plaintiff  and  defendant  with  fix  ^^f^';^^^; 
other  perfons  were  joint  owners  of  the  brigantine  f^  [„  ^  a^g. 
Sally,  lying  in  the  harbor  of  Norwalk  ;  that  the  de-  leding  part* 
fendant  was  owner  of  three  eighths  of  faid  brigaa-  ■•"*•  ^^  ^ 
tine,  and  that  the  plaintiff  was  mafter ;  that  a  major       ^^ 
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part  of  faid  owners  agreed  to  load  and  fend  her  on 
a  voyage  to  the  windward  iflands,  in  the  Weft-In- 
dies with  a  cargo  of  horfes^  oxen,  corn  and  lumber, 
and  notified  the  defendant  of  their  agreement  and  of 
their  meeting  to  conclude  upon  faid  voyage ;  and  for 
him  to  fumifli  his  part  of  the  cargo  by  the  loth  of 
O&ober  A.  D.  1786,  agreeably  to  the  law  in  fuch 
cafe  provided';  and  that  the  defendant  wholly  refufed 
and  negleded  to  f urnifh  his  part  of  faid  cargo ;  and 
the  plaintiff  as  mafter  did  fet  forth- and  fumiih  the 
defendant's  part  of  faid  cargo,  upon  the  bottom  of  faid 
brigantine,  agreeably  to  the  law ;  that  he  proceeded 
widi  faid  brigantine  and  cargo  on  faid  voyage  to  faid 
windward  iflands,  and  difpofed  of  faid  cargo  to  the 
beft  advantage  it  could  be  done,  and  returned  to  faid 
Norwalk  in  May  A.  D.  1787,  with  the  avails  of  faid 
cargo  ;  that  a  lofs  of  ^^184  was  unavoidably  fuftaui- 
ed  in  faid  voyage,  the  defendant's  proportion  being 
three  eighths,  is  £6^  lawful  money  ;  and  that  foon 
after  his  return  he  notified  the  defendant  of  his  pro^ 
ceedings  on  faid  voyage,  and  of  the  lofs  fuflained. 
and  of  his  part  to  pay,  and  demanded  of  him  faia 
^  £^9  which  the  defendant  refufed  to  pay,  &c,  where- 
by an  a£kion  had  accrued  to  the  plaintiff  to  recov- 
er, &c. 

To  this  declaration  the  defendant  demurred — ^and 
jlidgment  \va§  given  that  the  declaration  was  infuffi- 
cient. 

By  the  court — ^The  ftatule  is,  ^?  where  any  owner 
of  a  veffel  having  been  notified,  ref ufeth  or  negledeth 
to  fet  forth  and  fumifh  his  part  of  the  corgo — ^the 
mailer  of  fuch  fhip  or  veffel  may  take  up  upon  the 
bottom  of  faid  veffel  for  the  fetting  forth  of  die  faid 
part ;  which  being  defrayed,  the  remainder  of  the 
income  of  fuch  part  (hall  be  paid  by  the  mailer  to  the 
faid  owner." 

In  this  cafe,  the  avails  of  the  cargo  were  not  fuffi- 
dent  to  pay  the  0Tj|tfits  by  £6^,  The  bottom,  the 
original  fund,  is  to  be  rcforted  to  for  payment,  and  not 
the  owner  ;  for  the  law  never  intended  in  fuch  cafe. 
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that  the  negled^ing  owner  (hould  be  charged  beyond 
his  interdt  in  the  vefTel,  and  the  mafter  muft  look 
to  that  only  for  his  indemnity. 


Cannon  verf.  Hallet^  Hazzard,  &c. 

PETITION  in  chancery  for  a  foreclofure  of  the  g^^e  Ihall  not 
equity  of  redemption  in  certain  mortgaged  pre-  be  foredofed  of 

mifes —  Kir  equity  of  re- 

demptton  if  he 

Shewing  that  on  the  8th  of  September  A.  D.  1763,  J»^^  W  *^ 

Jonathan  Barrel  and  wife  mottgagcd  certain  lands  to  ^J^nlcl 


the  petitioner  to  fecure  the  payment  of  a  debt  of  ;f  400 
lawful  money  and  the  intereft.  That  afterwaras  on 
thd'itfth  qf  February  A.  D.  1765,  faid  Barrel  and 
wife  gave  a  fecond  mortgage  of  the  fame  premifes  to 
laid  Hallet>  &c.  to  fecure  the  payment  of  £600  mo- 
ney of  New- York  and  intereft>  and  that  on  the  17th 
of  September  A.  D.  1791,  the  heirs  of  faid  Barrel 
and  wife,  they  being  dead,  for  the  confideration  of 
/5  releafed  to  the  petitioner  their  equity  of  redemp- 
tion in  faid  mortgaged  premifes.  That  the  buildings 
on  faid  premifes  were  burned  by  the  enemy  in 
the  time  of  the  war — and  on  the  ^8th  of  Oct- 
ober A,  D.  1779,  the  petitioner  fold  a  water  lot,  part 
of  faid  premifes,  to  Compftock  and  Middlebrook,  for 
jf  150  lawful  money,  on  which  they  ereded  a  ftore 
of  the  value  of  ^^  150— That  in  June  A.  D.  1791, 
having  before  that  time  been  notified  of  faid  fecond 
mortgage  to  faid  Hallet,  &c.  the  petitioner  took  pof- 
feUion  of  faid  mortgaged  premifes,  ereftcd  a  houfe 
thereon,  worth  jTz'jo  lawful  money,  and  made  other 
repairs  of  the  value  of  £1^ — ^That  faid  eftate  exclu- 
five  of  faid  new  ere^ied  buildings  was  not  worth 
more  than  ;f  500  lawful  money,  and  that  the  debt 
due  to  the  petitioner  and  intereft  amounted  to /932 
— praying  that  the  petitionees  may  be  forecloled  of 
their  equity  o^  redemption  in  faid  premifes,  upoi^ 
their  failing  to  pay  faid  debt  and  intereft,  and  alfo  for 
(aid  new  eiedied  buildings  and  repairs. 


mortgagee. 
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Upon  a  hearing  of  the  petition  o^  the  mmt$»  ibc 
Qourt  found  that  the  new  ere^ed  buildings  aa4  tJbe 
repairs  were  aU  fubfequent  to  the  petitioner's  know-* 
ledge  of  faid  fecond  mortgage  to  faid  Hallet,  &c.  and 
thereupon  the  court  ordered  and  decreed  that  the  res- 
pondents be  foreclofed  of  their  equity  of  redemption 
on  their  failing  to  pay  faid  debt  and  intereft  only,  and 
not  otherwife  $  for  the  petitioner  had  no  right  to  ii|> 
cumber  the  eftate  after  he  had  notice  of  faid  fecond 
mortgage  to  the  prejudice  of  the  fecond  mortgagee. 
What  will  be  equitable  for  the  petitionees  to  pay 
>^hen  they  come  to  redeem,  will  be  another  queftion, 
but  if  they  pay  the  debt,  they  may  not  be  fpr^ 
clofed. 

The  court  will  not  foreclofe  the  equity  of  redemp- 
tion ?igainft  the  mortgagor  or  fecond  mortgagee,  if  the 
original  debt  fecured  by  the  morte;age  is  paid,  altho* 
other  fums  may  be  due  and  muft  be  paid  in  order  to 
redeem, 

Lyon  verf.  The  County  of  Fairfield. 

jiAiw  at  law  A  CTION  of  debt  by  book — Plea,  owe  nothing, 
doth  not  lie  a-  /^  Ifliic  to  the  court.  The  parties  being  informed 
gainft  a  coimty.  ^  ^^  ^^^^^  ^^^  ^j^^  ^^^  j^^^  1^^^^  fettled,  that  an 

2,Gtion  at  law  did  not  lie  againft  a  county  ;  the  plain- 
tiff was  nonfuited,  and  coft  allowed  to  the  defendants 
upon  obje£lion  made  againft  it.  Samuel  Sheldpn  vs* 
County  of  Litchfield.    Root's  Rep.  158,  i  vol. 

Perkinsy  Adminiftrator  of  Mary  Perkins,  verf. 

Samuel  Burnet. 

Hearfoy  from  A  CTION  of  indebitatus  affumpfit,  for  money 
drfJIS^^ma^  -^lV-  ^^  ^^^  receded.  The  plaintiff  oficred  to 
be  giTCTin  cvH  pTOve  what  Bradly  the  defendant's  agent,  who  receiv- 
dence  againft  ed  the  money  for  him,  had  faid.  This  was  obje6ied 
hinu  againft,  becaufe  he  was  neither  party  nor  witnefs  10 

the  caufe — ^But  by  the  court,  the  evidence  was  admit* 
ted,  he  being  the  agent  of  the  defendant  and  received 
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Che  money  for  his  ufe  -,  ix^iat  he  faid  and  did  in  that 
tranfaSton  is  the  fame  as  faid  and  done  by  the  it* 
fendant. 

Hilliard  verf.  Nickol8« 

TTjETrriON  for  a   new  trial.    The  petition  was -where  the  pv 
m^  addreiTed  to  the  fuperior  court  to  be  holden  at  titioner  citct 
i^nhury  on  the  12th  day  of  Auguft  A.  D.  1793. —  ^  rcfponteit 
The  court  fet  oh  the  2dTuefday,  which  was  the  13th  ^c  thTconrt 
day  of  Auguft — ^The  citation  to  the  refpondent  wasj  he  muft  pmy 
that  he  appear  before  the  fuperior  court  to  be  holden  coil,  altho*  h» 
on  the  ad  TueCday  of  Auguft  A.  D.  1 793.  "^^Zi^t^ 

The  defendant  plead  tins  in  abatement  and  the  ^^^^ 
plaintiff  moved  tohaye  faid  petition  erafed  from  the 
docket,  as  not  being  before  the  court ;  but  the  court 
would  not  order  it  to  be  erafed  ;  upon  which  the  pe*- 
tition  was  withdrawn,  and  coft  allowed  to  the  defend-^ 
ant ;  for  although  the  petition  was  not  before  the 
court,  yet  the  defendant  was  ;  having  been  cited  by 
the  petitioner  to  appear,  it  was  reafonable  he  (hould 
have  Ins  coft. 

Jofeph  Plat  Cook,  4fq.  verf.Lynn  Ofbonw 

« 

A  CnON  of  debt  on  a  probate  bond  j  condition,  jjeftrfa  f  &• 
/^  that  Jonathan  Ofborn  adminifttator  of  Jona-  the  widow  of 
t^n  Ofborn  deceafed^  fhould  well  and  faithfuHy  ad-  the  inteftate 
minifter  upon  the  eftate  of  faid  Jonathan,,  deceafed^  J^^^**°*  i" 
alledging  a  breach  in  the  condition,  &c.  TTie  defend-  tixnc  **©£ *giv^ 
ant  plead  in  bar,  that  he  cauf<&d  a  true  and  petfeSb  ing  a  deed  of 
inventory  to  be  ma<ie  and  exhibited  to  the  court  ©f  ^w  }and,  not 

1>robate,  of  all  and  fingular  the  goods,  chatties  and  *^»>*^^ 
ands  of  faid  deceafed,  of  which  he  diea  feized  and 
pofl^ed>  &c.  &c. 

The  plaintiff  replied  that  faid  Jonathan  deceafed^ 
in  lus  life  time,  on  the  13th  of  O^ober,  gave  a  deed 
to  one  of  his  heirs,  of  an  hundred  acres  of  land,  and 
a  bill  offaie  of  a  number  of  articles  to  another  ;  and 
that  at  the  time  of  giving  (aid  deed  and  faid  bill  of 
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fale,  faid  Jonathan  was  infane^  fo  that  nothing  pafiifd  .j 

by  them,  and  neither  faid  land  nor  faid  articles  have  | 

been  inventoried  by  faid  adminiftrator. 

The  defendant  traverfed  faid  inteftate's  being  in- 
fane  at  the  time  of  executing  faid  deed  and  biU  of 
fale.     Iffue  to  the  jury. 

The  plaintiff  offered  to  give  in  evidence  to  prove 
faid  Jonathan's  infanity,  what  the  widow  of  iaid  de- 
ceafed  had  faid,  which  was  objeded  againft — And 
by  the  court  it  cannot  be  admitted,  and  that  upon 
three  grounds  :  In  the  firft  place,  (he  is  neither  a  par^ 
ty  nor  a  witnefs  in  the  caufe ;  nor  doth  the  defend- 
ant claim  any  thing  from  or  under  her — 2d,  She  is 
intereiled  in  the  event  of  the  fuit ;  for  if  the  deed  is 
fet  afide,  ihe  will  be  entitled  to  dower  in  thefe  lands— ^ 
3d,  What  fhe  has  faid  may  be  evidence  againft  her- 
felf,  but  cannot  be  evidence  againft  the  adminiftrator 
or  die  defendant. 

Tomlinfon  verf.  Booth, 

In  trefpafs,  A  CTlOM  of  trefpafs  for  (hooting  and  wounding 
evidence  •(  the  jf^  the  plaintiff's  horfe  as  the  troop  of  horfe  were 
^^d«l*"^''d^  manoeuvering  with  the  foot  company  on  training 
admituidrVbc  ^^Y  >  *^  plaintiff  being  a  lieutenant  of  the  horfe, 
proved.  and  the  defendant  a  fergeant  of  the  foot. 

Plea — not  guilty.     Iffue  to  the  jury. 

The  defendant  oflered  to  give  evidence  that  thd 
|)laintiff  at  fundry  times  before  this,  had  been  difor- 
derly  and  crouded  upon  the  foot,  on  that  day  $  this 
was  obje£ied  againft, — and  by  the  court, — ^The  de- 
fendant may  give  evidence  of  the  pkintifPs  breaking 
orders,  and  crouding  upon  the  foot,  in  difierent  parts 
of  the  parade,  in  their  mancsuvering  at  that  time 
only^ 

Fairweather  verf.  Curdfs,  &c. 

Md^i^or^     A  ^^^^  /^^"^  *^  judgment  of  the  court  of 
x^7  appeid  '   JLJl  Probate  in  accepting  the  return  of  commifSon- 
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crs  on  the  eftatc  of  Jonas  Curtifs,  reprefentcd  infol-  from  z  return 

^^j%f  f  of  coimmffioo^ 

;  en,  allffwiog 

Reafons  for  the  appeal— Jonas  Curtifs  in  A.  D.  ^toadmiii- 
1789,  made  his  will,  gave  fundry  legacies,  and  ap- "^*'^''  ^ 
pointed  an  executor,  and  died  in  A.  D.  1792;  his 
executor  icfufed  the  ttuft,  and  the  court  of  probate 
appointed  Edmund  Cuttifs,  jun.  and  John  Curtifs, 
adminiftrators,  with  the  will  annexed  ;  that  they 
Teprefented  faid  eftate  infolvent,  and  had  commiffion- 
ers  appointed,  and  procured  them  to  report  a  lift  o£ 
debts,  among  which  was  a  debt  by  book,  allowed  to 
faid  Edmund  one  of  faid  adminxfttators  of  /8-3-6,  a 
debt  to  faid  ]oYm  Curtifi^  the  other  adminmrator,  of 
'9-18^7,  to  Jonas  Curtifs  a  debt  of  £  tog,  and  to 
Jarah  Curtifs /'Si ;  which  faid  Jonas  and  Sarah  are 
brother  and  filter  of  faid  adminiftrators — ^which  fums 
though  not  fufficient  to  nvike  faid  eftate  infolvent, 
yet  will  fwallow  up  a  great  patt  of  the  eftate  and  de- 
prive the  legatees  in  a  great  meafure  of  their  legacies, 
of  whom  the  appellant  is  one,  when  in  truth  and  in 
juftice  there  was  little  or  nothing  due  to  faid  admini- 
ftratoTS,  nor  to  faid  Jonas  and  Sarah  Curtifs. 

The  appellee  plead  in  abatement  of  this  appeal, 
that  the  doings  of  the  commiilioners  were  final,  and 
that  no  appeal  lay  in  fuch  cafe. 

By  the  court — HThe  plea  in  abatement  is  infuffi- 
cient.  Vide  Staniford,  &c.  vs.  Hide,  Root's  ^ep. 
263,  I  vol* 

This  caufe  was  continued  to  the  fuperior  court  hoU 
den  at  Pairfield,  in  January  A.  D.  1794;  and  on  a 
full  hearing  on  the  merits,  the  judgment  of  the  court 
of  probate  was  difafHrmed ;  and  this  judgment  was 
afterwards  carried  to  the  fupreme  court  of  errors,  and 
there  affirmed. 

The  ftatute  allows  executors  and  adminiftrators  to 
conteft  at  law  the  claims  of  creditors,  notwithftand- 
ing  they  have  been  allowed  by  commiffioners ;  by  the 
&uae  parity  of  reafon,  creditors,  legatees  and  h^s, 
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may  conteft  the  claims  of  executx)rs,  &c.  notwith* 
ftanding  the  allowance  of  commiflioners. 

Nathaniel  Williams  n)erf.  Lemuel  Brooks. 

The  ihare  of    A   CTION  of  the  cafe,  declarin|r  that  on  the  i  ft 
cne  joint  owner  J^^  of  June  A.  D,  1787,  the  plaintiff  anddrfend- 
•"  *  ^^Id  *"  ^^^  ^*  fundry  other  perfons  were  joint  owners  of 
^h^n^  affed  ^^  brigantine  Sally,  lying  in  the  harbor  of  Norwalk  ; 
the  right  of  the  that  the  plaintiff  owned  nine  fixteenths  and  the  de* 
other  ownen.    fchdant  two  fixteenths  ;  that  the  plaintiff  being  about 
to  remove  faid  brigantine  to  Long-Ifland,  as  he  had 
right  to  do,  in  order  to  repair  and  fit  her  out  on  a 
voyage  %  the  defendant  applied  to  William  St.  John, 
who  held  a  note  againft  the  defendant  of  abont  ^^70 
lawful  nioney,  and  procmed  him  to  attach  the  de- 
fendant's ihare  in  faid  brigantine  on  faid  note,  and 
which  Mras  accordingly  done  by  the  procurement  of 
the  defendant ;  and  faid  brigantkie'  was  held  and  de- 
tained from  the  plaintiff  until  the  November  after  ; 
whereby  he  loft  the  run  of  faid  brigantine,  and  alfo 
received  much  damage  in  her  hull,  by  the  detention 
aforefaid. 

Plea — ^not  guilty.     Iffue  to  the  jury. 

There  was  very  little  room  for  difpute  about  the 
hSi^  The  queftion  of  law  was,  whether  die  attach* 
ment  made  any  alteration  in  the  condition  of  the  vef* 
fel.  The  plaintiff's  right  remained  the  fame  as  before 
the  attachment.  The  attaching  creditor,  or  officer, 
could  acquire  no  greater  right  in  the  veffel  than  the 
debtor  had. 

Verdi£l  was  for  the  defendant  and  accepted  by  the 
court,  upon  the  ground  that  the  plaintiff's  right  tor 
remove  faid  veffel  was  not  afieded  by  the  attachment 
Before  the  attachment  he  would  have  been  accounta- 
ble  to  the  defendant  for  his  part,  and  now  he  would 
be  accountable  to  the  officer  or  attaching  creditor. 
The  plaintiff's  not  removing  faid  veffel  as  he  other- 
wife  would  have  done,  was  owing  to  his  own  negli- 
gence or  miftake  of  the  law. 
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Ldtcbfield  County ^  Auguji  Temiy  A.  D.  1793. 
Riggs  vetyi  Woodruff. 

CnON  of  trefpafs,  for  a  trefpafs  committed  a  plea  •£  tide 
^  ^^^  on  land,  of  which  the  plaintiff  alledged  that  from  a  Jnftice 
c  was  feized  and  poflefled  j  brought  before  a  juflice*  ^l^^  ^*h 

The  defendant  plead,  that  Anna  Woodruff  owned  ^  "»7  ^ 
the  land  on  which  the  trefpafs  was  faid  to  have  been  f^^^^ Tndr^ 
committed,  in  fee,  and  that  by  licence  from  her  beinfuffideatt* 
he  catered  and  did  the  fads  complained  of.    Upon  joftify  the  de> 
wfaiph  the  juftice  took  bonds  and  handed  the  canfc  ^^^^l*'**' 
over  to  the  co\uity  court.  The  plaintiff  demurred  to  die 
plea,  and  the  caufe  wai  appealed  to  this  court ;    and  I  . 
the  defendant  moved  for  Uberty  to  alter  hid  plea,  but  / 
not  allowed. 

The  plaintiff'then  moved  to  have  the  caufe  erafed 
from  the  docket ;  this  alfo  the  court  refufed  to  or- 
der, and  heard  die  caufe  on  the  demurrer ;  and  gave 
judgment  that  the  defendant's  plea  was  infufficient, 
and  for  the  plaintiff  to  recover. 

The  caufe  is  well  before  ihe  court ;  for  an  infuffi-1 
cient  plea  of  title,  is  a  plea  of  title  as  well  as  where  j 
die  title  is  well  and  fufficieatly  fct  forth.  J 


James  Krd  vetf.  William  Holabard  and  Wife. 

EETinON    in  chancery — Shewing  that  Amos   chancery  win 
Bird,  died  in  A.  D.  1773,  inteftate,  leaving  a  not fnfbunafiitt 
iliful  eftate,  and  was  largely  indebted  to  the  peti..  if  itappe«itke 
tioncr  J  that  he  left  a  widow  and  one  child,  now  the  'J^^  J^Jjfji 
wife  of  faid  Holabard  j  that  his  widow  married  Reu-  hw  "*°*'^ 
ben  Smithy  who  took  the  eftate  of  faid  Amos  into 
his  pofllelfion  and  care,  the  daughter  being  young  \ 
that  in  A.  D.  1789,  he  exhibited  his  demand  againfl: 
the  eftate  of  faid   Amos,  to  faid  Reuben,  fuppofing 
him  to  be  the  rightful  adminiftrator  of  faid  Amos, 
and  agreed  with  him  and  did  fubmit  faid  claim  to 
aubkratioD  i  and  they  mutually  gave  bonds  to  abide 
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the  award ;  and  u|N>n  a  full  hearing  faid  arbitrators 
awarded  faid  Reuben  as  adminiftrator  to  faid  Amos, 
to  pay  the  petitioner  /"  1 74-19-7,  being  the  fum  found 
due  from  faid  deceafed's  eftate  j  that  faid  Reuben 
was  not  adminiftrator  of  faid  Amos,  and  ref  ufes  to 
perform  faid  award  ;  and  the  bond  given  by  him  to 
abide  faid  award  is  by  fpme  unaccountable  accident 
loft.  That  foon  after  this,  the  daughter  being  mar- 
ried to  faid  Holabard,  they  brought  an  a£iion  of  ac- 
fx>unt  againft  faid  Reuben  for  her  father's  eftate 
which  he  took  into  his  pofleffion,  demanding  ^1000 
damages  ;  in  which  a£iion  auditors  were  appointed^ 
who  made  return  that  they  found  due  to  the  plaintiffs 
in  faid  action,  from  faid  Reuben,  jf  569-10*9  lawful 
I  money,  which  return  was  accepted  and  judgment  ren- 
dered diercon  for  that  fum  and  coft  ;  that  execution 
had  iflued  on  faid  judgment,  and  the  whole  of 
faid  Reuben's  intereft  was  taken  to  fatisfy  it,  and  he 
is  now  a  bankrupt ;  that  faid  Amos  left  a  plentiful 
eftate  to  pay  aD  his  debts,  and  praying  that  faid  Wil- 
liam Holabard,  &c.  fliould  be  ordered  and  decreed  to 
pay  his  debt  out  of  faid  Amos's  eftate. 

To  this  petition  a  demurrer  was  given— and  judg- 
inent,  that  the  petition  was  infufficient. 

The  petitioner  has  not  fliewn  in  his  petition  any 
^ebt  he  has  againft  faid  Amos,  for  the  award  ftated 
imder  the  circumftances,  is  no  evidence  at  all  of  a 
debt  due  from  faid  Amos,  and  cannot  be  enforced 
againft  the  petitionees,  and  no  good  reafon  is  afligned 
why  faid  claim  lay  from  A.  D.  1773,  to  A.  D.  1789. 
No  excufe  is  given  for  his  miftake  in  fuppofing  faid 
Reuben  was  the  adminiftrator  of  faid  Amos  ;  fur- 
ther, he  has  a  plain  adequate  remedy  at  law,  if  any 
where,  by  taking  adminiftration  on  tne  eftate  of  faid 
Amos  Bird,  and  the  eftate  of  faid  Amos  in  the  hands 
pf  the  petitionees,  will  be  liable  at  law  to  pay  faid 
^ebt,  unlefs  barred  by  the  ftatute  of  limitation. 
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Atwood  verf.  Whittkfeyt 

WRIT  of  error  to  reverfe  a  judgment  of  a  juftice     a  parol  pro- 
in  an   aSion  brought  by    faid  Whittkfcy  n^fc  to  pay 
againft  faid  Atwood,  on  a  note  dated  the   15th  of  JJ^^^^J*'^" 
May  A.  D.   1792  ;  for  /p,   papble  on  the  ift  of  made  at  the  giv- 
January,  A.  D.  1793,  ^^  ^^  lawful  intereft.    The  ingof  a  note 
defendant  plead  in  bar— That  long  "before  and  at  the  "^^^^^^ 
date  of  the  note  on  which,  &c.  the  plaintiff  was  dep-  ^^^  ^^  ^^  j, 
Uty  fheriff,   and  had  two  executions  againft  the  de-  part  and  parcel 
fendant  and  Samuel  Carr,  for  the  fum  of  /  71-10,  in  of  faid  contraa 
favor  of  James  Armftrong  •,  that  in  April  A.  D.  1792,  "^^  ^ow 
he  levied  them  on  the  edatc   of  the  defendant,  and  and  Toid. 
took  his  receipt  for  the  delivery  at  the  poft ;  that  on 
the  day  faid  eflate  was  to  be  delivered,  the  plaintiff 
propoied  to  fettle  faid  executions  and  take  good  re£- 
ponfible  men's  notes   on   intereft  payable  the  ift  of 
January  then  next  for  faid  executions  and  for  his  fees, 
which  was  £'^  \  and  that  faid  Carr  fhould  pay  him 
£4-4  lawful  money  over  and  above,  for  forbearance 
and  giving  day  of  payment  for  the  aforefaid  fums  \ 
to    which  propofals   the    defendant  and   faid   Carr 
agreed,  and  gave  their  notes,  for  the  fums  in  faid  ex- 
ecutions and  the   fees,   which  the  plaintiff  accepted, 
payable  the  ift  of  January  1793,  with  intereft,  the 
note  on  which  being  one.     And  in  purfuance  of  the 
propofals  and  agreements  aforefaid,  it  was  then  and 
there  corruptly  agreed,  between  the  plaintiff  and  de- 
fendant and  faid  Carr,  that  faid  Carr  (hould  pay  the 
plaintiff  faid  further   fum  of  ^^4-4  for  forbearance 
and  giving  day  of  payment  on  laid  notes,  the  note  on 
which  being  one.     And  faid  Carr  did   accordingly 
then  and  there  by  parol  agree  to  pay  the  plaintiff  laid 
fum  of  ^'4-4  over  and  above  the  lawful  intereft,  for 
forbearance  on  the  aforefaid  notes,  and  for  no  other 
<^ufe  or  confideration ;  and  faid  Carr  had  in  hOi  paid 
two  dollars  towards  faid  fum  of  ;f  4-4  in  execution  of 
faid  corrupt  agreement ;  and  thereupon  the  note  on, 
which,  &c.  was  ufurious  and  void  by  the  ftatute. 

The  plaintiff  replied  to  the  plea  in  bar,  that  faid 
Carr  never  did  pay  two  dollars  nor  any  other  fum  to^ 
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wards  or  on  account  of  faid  ;^4-4  for  forbearance  and 
giring  day  of  payment. 

The  defendant  rejoned,  that  faid  Carr  did  pay  faid 
two  dollars  on  account  of  faid  £4-4  for  forbearafice, 
8cc.     On  which  the  parties  were  at  iffiie. 

The  juftice  found  that  faid  Carr  did  not  pay  two 
dollars  nor  any  other  fum  to  the  plaintiff  on  account 
of  faid  /4-4J  in  manner  and  form  as  the  defendant 
in  his  plea  and  rejoinder  had  alledged>  and  gaye  judg* 
ment  for  the  plaintiff  to  recover. 

Errors  af&gned — ift,  That  the  iffue  was  imma- 
terial—ad, 'inat  the  plaintiff's  reply  was  infufficient 
and  no  anfwer  to  the  defendant's  plea  in  bar. 

By  the  court, — The  queftion  of  law  to  be  decided 
upon  the  fzQts  in  this  cafe,  is,  whether  a  note  given  for 
a  juft  debt,  is  rendered  ufurious  and  void,  by  a  parol 
agreement  made  by  the  debtor  at  the  time  of  giving 
faid  note,  to  induce  the  creditor  to  accept  it  and  give 
forbearance,  to  pay  a  fum  over  and  above  the  law- 
ful intereft  at  fix  per  cent,  per  annum.  The  court 
are  of  opinion  that  fuch  note  is  ufurious  and  vmd  by 
the  ftsttttte  ;  and  the  judgment  of  the  juftice  is  revers- 
ed. Confidering  the  whole  as  one  entire  contrad, 
to  fecure  to  be  paid  to  the  plaintiff  the  fums  in  the 
executions,  the  officer's  fees,  and  ;^4-4  for  forbear- 
ance I  the  two  firft  to  be  fecured  by  notes,  the  laft 
by  Carr's  parol  agreement.  In  this  point  of  view,  it 
feems  that  the  whole  contract  is  corrupt,  it  being  one 
entire  agreement,  and  cannot  be  diftinguifhed. 

Some  of  the  court  doubted,  whether  this  was  to  be 
confidered  as  one  entire  contrafl  and  agreement ;  and 
whether  Carr's  agreement  to  pay  faid  /4-4f  was  not 
diilind  from  the  agreement  to  give  mt  notes  ;  and 
being  a  parol  agreement  was  void  upon  the  face  of  it. 

This  judgment  was  afterwards  affirmed  in  the  fu- 
premc  court  of  errors. 
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Bacon  merf.  Curdfs. 

ACTION  of  ejaSment  for  two  parcels  of  land,  A  creditor  who 
contaimsg  thirty  acres.    Plea — ^no  wrong,  &c.  '«deemj  lands 
Iffuetothejury.  ^Jft^T^r 

The  plaintiirs  title  to  16  acres  of  the  demanded  tohdd^clSd 
premifes  was  a  deed  from  the  defendant ;  as  to  the  until  the  debtor 
other  14  acres,  they  were  taken  by  a  coUe£tor  and  will  do  him  t- 
fold  for  the  defendant's  taxes  \  faid  Bacon  as  credi-  ^^'7* 
tor  to  Curtifs,  went  within  the  year  and  paid  the  tax- 
es, double  intereft  and  coft ;  ^nd  took  a  deed  from 
the  purchafer  ;  at  the  end  of  the  year  from  the  fale, 
Curtifs  having  failed  to  pay  faid  taxes  &c.  faid  deed 
"was  recorded.     Sometime  after,  Curtifs  tendered  the 
vcLontj  due  for  taxes,  double  intereft,  and  coft  to  Ba^ 
con,  which  he  refufed,   unlefs  Curtifs  would  do  en- 
tire juftice  by  payii^g  him  what  he  owed  him  other- 
wife.     The  defendant  infifted  that  by  tendering  the 
taxes,  double  intereft  and  coft,  although  after  the 
year,  it  defeated  the  title  of  the  plaintiff  to  the  14 
acres  by  force  of  the  ftatute*     Is  was  inlifted  by  the 
plaintiff  that  the  title,  after  the  year  was  elapfed  and 
the  coUe dor's  deed  recorded,  became  abfolute  both  in 
law  and  equity  ;  but  if  not,  the  defendant  can  have 
no  more  than  an  equity  of  redemption  \  and  to  entitle 
tiim  to  redeem,  he  muft  firft  do  equity  to  the  mort- 
gagee*   The  jury  found  a  verdi£l  for  the  plaintiff  to 
recover  the  whole  thirty  acres,  which  was  accepted 
by  the  court — under  an  idea  that  a  creditor  redeem- 
ing an  eftate  fold  for  taxes,  in  this  manner,  cannot  be 
confidered  after  the  year  is  elapfed  and  the  deed  re- 
corded, ill  a  lefs  favorable  point  of  light,  than  a  mort- 
gagee, after  the  condition  is  forfeited  and  the  eftate 
become  abfolute  at  law. 

Borden  w/I  Kinglbury* 

A  dcTife  to  ft 

A  CnON  upon  the  covenants  of  feifin  in  a  deed,  man  and  the 

/^  alledging  that  the  defendant  was  not  feized,&c.  *»«"  ^  hiibo- 

llic  defendant  plead  that  he  had  kept  and  performed  ^^  ^^*"y  ^ 
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gotten  18  an  c-  his  covenants  in  faid  deed.  Iflue  to  the  jury.  The 
lyin  thc^&ft  jury  found  a  fpecial  verdi£l  as  follows:  In  this  cafe  the 
donee,  #  jury  filial  that  John  Whiting,  fen.  deceafed,  in  A.  D. 

1760^  was  feized  in  fee  of  faid  bargained  premifes, 
and  by  his  lad  will  and  teftament  (ince  duly  proved 
and  approved,  devifed  faid  lands  to  his  fon  John  Whi- 
ting and  to  the  heirs  of  his  body  lawfully  begotten  ; 
that  faid  John  the  fon,  on  the  aStn  of  September  A.D. 
1 766,  then  having  ifliie  of  his  body  lawfully  begotten, 
executed  and  gave  a  good  warrantee  deed  of  faid  land 
to  Simon  Baxter,  which  deed  was  acknowledged  and 
recorded  ;  that  faid  Baxter  gave  a  Uke  deed  of  faid 
land  to  the  ^defendant  ^  and  die  defendant  gave  the 
,deed  mentioned  in  the  plaintiff's  declaration  ;  that 
faid  John  Whiting  the  fon  died  in  September  1789, 
leaving  heirs  of  his  body  lawfully  begotten,  and 
the  plaintiff*  hath  ever  remained  in  the  poffefiioQ  o£ 
faid  land.  Now  if  the  lawbefo,  that  John  Whiting 
the  fon,  on  the  28th  of  September  A.  D.  1766  was 
not  feized  in  fee  fimple  of  iaid  land  and  had  not 
good  right  to  convey  the  £ime  to  faid  Simon  Baxter, 
then  the  jury  find  that  the  defendant  has  not  kept  and 
performed  lus  covenants,  &c.  and  find  for  the  plain- 
tiff to  recover  jf  75  lawful  money  damages,  &c.  but  if 
the  law  be  otherwife,  then  the*  jury  find  that  the  de- 
fendant has  kept  his  covenants,  &c.  and  for  him  to 
recover  his  cofi. 

The  court  at  January  term,  A.  D.  1 794,  gave 
judgment  that  the  law  was  fo  upon  the  fads  founds 
that  faid  John  Whiting  the  fon,  on  the  28th  of  Sep- 
tember, A.D.  1766,  was  not  feized  in  fee  fimple  of 
faid  land,  and  that  the  plaintiff  recover  ^^75  dama- 
ges and  coft.  This  point  has  been  repeatedly  ad- 
judged in  this  court  and  in  the  fupreme  court  of  er- 
rors 9  that  if  it  be  poilible  to  fettle  a  point  of  law,  this 
muftbe  confidered  as  fettled,  ifl  Vol.  Root's  Rep. 
Manwaring  vs.  Taber,  79  ;  and  Allen  v/.  Bunce,  9^. 
Kirby'sRep.  175,  Chapel  v/.  Brewfter^  and  Wellsj 
&c.  vs.Olcotty  118. 
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ACTION  of  account  for  ^3 1-14-3  money's  worth  An  adion  of  ac- 
of  goods  received^ of  James  M*Evers,  on  ac-  count  not  bar- 
count  of  Jabez  Bacon,  to  fell,  difpofe  of  and  make  «<^ ^V^!*?*" 
profits,  and  to  account  to  the  plaintiff  therefor  j   for  ^^  akhouSi 
which  the  defendant  gave  his  receipt  in  writing  as  it  counts  upon 
follows,  viz.  May  ad,  A.  D.  1765,  received  of  James  a  receipt  in  wri- 
M*Evers  jf  35-14-3  value  in  goods  out  of  his  ftore,  "°^* 
on  account  of  Jabez  Bacon.     Signed,  Peter  Pond. 
Underneath  is  wrote,  the  above  I  promife  to  account 
for  to  Edward  Pond.  Signed,  Peter  Pond.     As  by 
faid  writing  ready  in  court  to  be  fliewn  appears,  that 
the  defendant  had  fold  and  difpofed  of  faid  goods  to 
a  profit,  and  had  never  accounted  for  them,  although 
often  requefted  and  demanded,  &c.  Writ  dated  19th 
of  April,  A.  D.  1791.     The  defendant  plead  in  bar 
the  ftatute  of  limitation  ;  that  more  than  feventeen 
years  had  elapfed,  exclufive  of  the  time  of  the  war, 
fince  a  right  of  a£tion  had  accrued  on  faid  writing. 

The  plaintiff  replied  that  the  defendant  immediately 
after  receiving  faid  goods  went  out  of  this  flate  into 
Canada,  and  had  refided  there  ever  fince,  until  within 
fix  months  before  the  date  of  the  plaintifiTs  writ. 

The  defendant  rejoined  that  he  ever  had  real  eflate 
lying  in  Milford,  on  which  his  wife  and  family 
dwdt,  during  the  whole  time  of  his  abfence,  which 
might  have  been  taken  \  and  which  was  fufficient  to 
anlwer  faid  demand  and  was  now  attached  on  this  fuit. 

Plaintiff  demurred  to  the  rejoinder. 

Judgment — ^That  the  rejoinder  of  the  defendant  is 
infufficient,  and  that  the  defendant  do  account. 

By  the  court — ^This  is  an  a£\ion  of  account,  and 
not  an  adion  upon  the  writing,  although  it  is  fet 
fordi  in  the  declaration  to  fliew  the  grounds  of  the 
defendant's  accountability  ;  and  anions  of  account 
are  not  within  the  ftatute. 
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Pitkin  verf.  Flowers. 


In  chancery  the  TJETTTION  in  chancery,  concerning  a  deed  of 
of  Ac''\and  iS  Jl     *"^  ^^  acres  of  land,  alledged  in  the  pcd- 
the  petition       tion  to  be  of  more  value  than  /^  loo  lawful  money.—* 
gms  the  rale  On  the  trial  the  witnefTes  teftined,  that  the  land  wHt 
^^Itfd*A^^     not  of  more  value  than  a^of  per  acre  5  upon  which  a 
'"         ^'       queftion  was  darted,  whether  this  court  had  jurifdic* 
tion  of  the  caufe,  faid  thirty-two  acres  of  land  being 
the  only  matter   in  difpute,  which  appear^  by  the 
witnefles  to  be   worth  no  more  than  /64.     Thi» 
brought  up  another  queftion,  viz.  Whewer  the  al- 
ledged value  in  the  petition,  or  the  real  value,  as 
proved  upon  the  trial  fhould  be  the  rule.  The  words 
in  the  ftatute  refpeding  appeals  in  civil  caufes,  and 
in  the  ftatute  refpe6iing  cafes  in  chancery,  whidi  ave 
cognizable  in  this  court,  are  Cmilar  ;  and  the  court 
was  of  opinion  that  they  ihould  receive  a  fimilar  con* 
ftru£kion,  and  at  law,  in  a£lions  founding  in  dama^esy 
where  the  thing  is  of  uncertain  value,  the  declar* 
ed  value  is  the  rule  \  and  accordingly  the  court  fuf^ 
tained  jurifdifiion  and  granted  the  petition. 

Phineas  Smith  verf.  Simeon  Smith* 

Anaaionofac-      A    CTION  of  account,    declaring  that  the  faid 

TOunt,  ^^»<=^     JlJL  P^i'icas  and  Simeon  were   traders   in  com^ 

~7cemcm "    P^^Y  ^^  ^^  fpace  of  eighteen  months  from  A.  D. 

Jiowthcmo-     1788,  and  to  ihare  equally  in  the  profits  and    lofs 

ney  Ihould  be    q*  faid  trade  ;  that  the  defendant  on   the  di^Iu- 

to  accounT       ^^^^  ^^  ^^'^  partnerfliip   received  into  his  cuftody 

thercTor  is  not  ^H    ^be   company's   book    accounts  being   three   in 

double.  number,  defcribes  them  ;  on   which  were  balances 

due  to  faid  company  to  die  amount  of  ^^400  lawful 

money  }  which  accounts  the  defendant  received  to 

colled,  and  to  apply  one  half  of  the  fums  in  payment 

of  a  note  which  he  held  againft  the  plaiptiff,  ,and  his 

reafonable  account  thereof  to  render,  to  the  plaintifiT  ; 

and  that  the  defendant  had  coUeded  faid  accounts, 

and  had  not  applied  any  part  thereof  in  payment  of 

bis  faid  note,  nor  had  he  ever  rendered  any  reafona-^^ 
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Ue  account  thereof^'  though  often  requeftcd  and  de- 
manded ;  damage  ^300. 

To  this  declaration  a  fpecial  demurrer  was  given. 
I  ft  exception^  That  the  declaration  was  too  general 
and  uncertain,  ad.  That  it  was  double^  containing 
matters  of  account,  and  alfo  an  exprefs  contraA. 
Judgment,  that  the  declaration  is  fufficient,  and  that 
the  defendant  do  account. 

The  declaration  is  not  double,  but  only  (hews  how 
one  half  of  the  money  was  to  be  applied  j  which  had 
it  been  done,  would  have  been  stood  accounting  for 
(o  much,  but  not  being  done  the  defendant  is  ao 
countable  for  the  whole. 

Jabez  Bacon  verf  Samuel  Mailers. 

A  CnON  on  book,  defcribing  the  defendant  to 
Jt\^  ^  l^te  of  Wafliington  in  the  county  of  Litch-  JJi^*an°°ab^ 
field,  now  an  abfent  abfconding  debtor  \  and  in  fconding  debt- 
}iis  writ  direAed  a  copy  to  be  left  with  Nicholas  S.  ^^*  *>«  °^7  "«' 
Matters  of  New  Milford,  agent,  faaor,  attorney  and  jj^f  Slaf  d[^ 
truftee  to  (aid  Samuel  Matters,  ^i&cc  U  not 

This  writ  was  ferved  by  leaving  a  copy  with  Ni-  hath*no°rfeas 
cholas  S.  Matters,  and  alfo  bv  leaving  a  copy  at  the  of  his  in  Us 
defendant's  latt  ufual  place  ot  abode  in  faid  Wafliing-  ^^^ 
ton. 

•  The  defendant  by  his  attorney  Nicholas  S.  Matters 
plead  in  abatement,  that  the  defendant  had  not  for 
more  than  five  years  latt  patt  inhabited  and  dwelt 
in  any  place  in  this  ftate,  but  had  resided  and  been  an 
inhabitant  of  the  ftate  of  New- York  ;  and  that  faid 
writ  had  been  no  otherwife  ferved,  than  by  leaving  a 
true  and  attetted  copy  at  the  defendant's  latt  ufual 
I^ace  of  abode  in  faid  Wafliington,  and  a  like  copy 
with  Nicholas  S.  Matters,  as  agent,  fa£ior,  attorney 
and  truttee  to  the  defendant,  and  that  faid  Nicholas 
S.  Mafters,  is  not,  nor  was  when  faid  copy  was  left 
10  fervice,  agent,  h&ary  attorney  or  truttee  to  the 
defendant,  nor  had  any  of  his  efle£ls  in  his  hands,  at 
the  time  of  leaving  faid  copy  with  him  in  fervice. 
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The  plaintiff  replied,  that  faid  Nicholas  S.  Mafters 
is  and  was,  when  faid  copy  was  left  with  him  in  fer- 
Tice,  agent,  fa£^or,  attorney  and  truftee  to  the  de- 
fendant, and  had  of  his  effects  in  his  hands  y  on  which 
the  parties  were  at  iffue  to  the  court ;  and  Nicholas 
S.  Mafters  as  attorney  to  the  defendant  offered  him- 
felf  to  prove  that  he  had  none  of  the  effefts  of  the  dc- 
fend^nFin  his  hands  when  faid  copy  was  left,  and 
that  he  is  not,  nor  was  agent,  fadior,  attorney  or 
truftee  to  tlie  defendant. 

By  the  court — ^The  gamifliee  is  interefted  in  the 

'  event  of  the  fuit,  and  by  the  rules  of  the  common 

law  cannot  be  admitted  to  teftify  in  this  ftage  of  the 

caufe,  and  is  let  in  to  teftify  by  the  ftatute  only  on 

the  fcire  facias. 

The  judgment  of  the   court  is,  that  the  plea  in  | 

abatement  is  infuf&cient ;  and  the  iffue  joined  there- 
on inadmiffible,  and  immaterial  in  this  ftage  of  the  j 
cafe,  ^nd  that  the  defendant  anfwer  over  to  the  afiion. 

It  is  a  matter  of  no  confequence,  whether  Nicholas 
S.  Mafters  had  of  the  defendant's  effefis  in  his  hands 
or  not,  for  the  purpofe  of  obtaining  a  judgment  againft 
the  defendant ;  if  there  had  been  no  other  fervice  of 
the  writ,  but  a  copy  left  with  him,  it  then  might  have  ; 

been  a  matter  of  confequence,  whether  he  was  attor-  ^ 

ney  to  the  defendant  or  not,  for  the  purpofe  of  no- 
tice ;  but  in  this  cafe  a  copy  was  left  at  the  defendant's 
laft  ufual  place  of  abode  in  Washington,  in  conformity 
to  the  law. 

This  ftatute  is  a  remedial  ftatute,  and  is  to  be  con- 
ftrued  liberally  in  advancement  of  the  remedy  and  in 
fuppreffion  of  the  mifchief.  The  mifchief  which  the 
ftatute  defigned  to  remedy,  was  debtors  concealing 
their  property  in  the  hands  of  others,  and  abfconding  j 
whereby  it  could  not  be  got  at,  by  the  ordinary  pro- 
'  cefs  of  law,  nor  be  proved  otherwife  than  by  the 
oath  pf  the  truftee,  &c.  The  leaving  of  a  copy  of  the 
adion,  brought  againft  the  principal  defcribing  him  , 

therein  to  be  an  abfconding  debtor,  with  the  agent, 
fadfcor,  truftee,  &c.  fecures  the  property  in  his  hands. 
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to  refpond  the  judgment  which  (hall  be  obtained 
againft  the  principal ;  and  the  difcovery  of  the  agent, 
&c.  upon  oath,  which  he  is  compellable  to  make,  upon 
the  fcire  facias  brought  againft  him,  brings  it  forth 
to  view  in  order  to  be  applied  in  fatisfa£lion  of  the 
judgment  againfl  the  principal,  if  the  defendant  might 
put  the  plantiff  to  prove,  that  the  gamilhee  had  of 
the  efiec^s  of  his  debtor  in  his  hands  in  this  ftage 
of  the  caufe,  the  falutary  provifion  of  the  (tatute  would 
be  in  a  great  meafure,  if  not  wholly  defeated. 

Simeon  Smith   verf.  Holebrook,  Willard  and 

others. 

ACTION  of  the  cafe  for  a  fraud  in  paffing  to  Evidence  of  a 
the  plaintifFa  falfe,  forged  and  counterfeit  con-  [""for*^i*  ^ 
tinental  certificate,  for  5,325  dollars  in  exchange  for  admiffiSie'  " 
fraaller  ones  which  were  good,  &c.  without  pro- 

ducing it — ^The 
Plea  not  guilty.     Iflue  to  the  Jury.  court  will  not 

take  a  caofe 

The  continental  certificate  pafled  to  the  plantiff,  was  from  the  jury 
feized  by  William  Imlay,  Efq.  loan-officer  at  Hart-  on   motion   •£ 
ford,  and  held  on  account  of  its  being  a  counterfeit.  **"^  **(  ^^^  P*j£ 
The  plaintiff  offered  faid  Imlay's  depofition,  inclofing  confcnt  of  th9 
a  copy  of  faid  certificate  to  prove  it  to  be  falfe  and  other. 
counterfeit.     The  council  for  the  defendants  objeded 
againft  its  going  to  the  jury  or  any  evidence  refpefting 
faid  certificate's  being  counterfeit,  other  than  the  con- 
feffion  of  the  defendants,  until  faid  certificate  chal- 
lenged to  be  counterfeit  was  produced  in  court,  that 
the  triers  might  fee  and  judge  for  themfelves. 

By  the  court — ^The  depofition  and  copy  are  not  ad- 
mifiible  without  producing  the  original.  State  v/, 
Ofbom.  Root's  Reports  152,  and  State  vs.  Blodget, 
5^4,  I  ft  vol.  upon  which  the  plaintiff  moved  that  the 
caufe  might  be  taken  from  the  jury  and  continued.  To 
this  the  defendants  objected,  diat  it  was  the  plaintifPs 
own  fault  that  he  did  not  come  prepared  to  make  out 
his  cafe.  The  court  faid  they  could  not  take  the 
caufe  from  the  Jury  without  the  confent  of  the  de- 
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fendants,  in  order  to  continue  it — ^upon  which  the 
plaintiff  was  non-fuited.  See  the  cafe  of  Clinton 
verj,  Hopkins,  at  New-Hsiven,  thi^  circuit* 


Hartford  County^  Sept.  Term^  A.  D*  I793' 

Smith  verf.  Pitkin. 

r  tmsftailA  XTLT^^^  of  error  to  reverfe  a  judgment  of  th^ 
€d  on  the  cotI  W  county  court,  in  an  adion  brought  by  Pitkin 
lidention  paid,  againft  Smith,  on  the  covenants  of  feifin  in  a  deed, 
in  an  adion  cmi  which  was  defaulted,  and  on  a  hearing  in  damages, 
fdfin ''*"*d'' A  ^^  court  gave  judgment  for  the  confideration  money 
psiifi  for  the  land  and  the  intereft. 

Error  affigned-^That  faid  court  ought  to  have  given 
judgment  for  the  confideration  only  without  intereft* 

Judgment — ^Nothing  erroneous.— rThe  money  was 
advanced  by  the  plaintiff  for  a  confideration  that  ha^ 
wholly  failed ;  it  is  but  reafonable  he  ihould  receive 
intereft  for  the  money  advanced. 

Hobart  verf.  Norton, 


ik-  l|XTRrr  of  error,  to  reverfe  a  judgment  of  the 
^    W    county  court,  in  an  adion  brought  by  Nor- 


A  fecority  tak- 
en for  fix  per 

for  the*  intereft  ton  againft  Hobart,  on  a  note  for  ^^62-14-5  lawful 
on  foldier  notes  money,  dated  the  30th  of  March,  A.  D.  1790,  and 
not  afurimw.     ^n  intereft. 

The  defendant  plead  in  bar  that  on  the  ajtfa  of 
Auguft  A.  D.  1786,  he  borrowed  of  the  plaintiff 
/300  in  foldiers  notes,  on  which  was  due  j^23-i  i 
tor  intereft,  that  he  eave  the  following  notes,  (viz.)  one 
for  jf  300  payable  Ae  ift  of  July  1787,  in  foldiers 
notes  without  intereft;  one  for  £23-11  payable  in 
certificates  for  intereft,  on  the  i ft  of  July  A.  D,  1787, 
and  one  for  £13-16  payable  the  ift  of  June  A.  D. 
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1787,  in  fpecie,  that  (aid  public  fecurities  were  not: 
then  worth  more  than  ic)/I  on  the  pound  y  that  July 
28th,  A.  D.  1787  he  paidj^ioo  in  foJdier^s  notes  ; 
that  the  plaintiff  ref ufed  to  wait  longer  on  him,  unlefa 
he  would  take  up  faid  note  of  ^13-16  and  give  a 
new  note  for /id- 16-9,  payable  in  fpecie  on  demand 
and  on  intereft  ;  and  would  alfo  fecure  to  be  paid  to 
the  plaintiff  20/"  fpecie  per  month  for  the  intereft  of 
faid  j^200  foldier's  notes,  which  remained  dill  due  ; 
all  which  the  defendant  then  and  there  did  and  per- 
formed by  the  corrupt  agreement  between  the  plain- 
tiff  and  defendant ;  that  on  the  30th  of  March  A.  D. 
1790,  the  defendant  paid  / 142*14-7  in  foldiers 
note8,aiMi  gave  his  note  for  tbeXalance^  being  ^^5  7-5-$ 
payable  on  demand,  and  took  up  faid  note  for  £300-^ 
chat  on  the  30th  of  March  A.  D.  1790,  the  plaintiff 
demanded  the  whole  of  faid  {waas  in  the  note  for 
ir23-i  I  in  certificates,  and  the  one  for  £16^16^^  in 
fpecie,  and  the  20/*  per  month  intereft  on  faid  ;^200 
AeAvifkmg  the  payments  which  had  been  made,  and 
It  was  then  and  there  corruptly  agreed  between  the 
plaintiff  and  the  defendant  mat  the  defendant  (hould 
execute  the  note  on  which,  &c.  for  the  aforefaid 
conflderations  and  no  other  ;  and  in  purfuance  of  faid 
corrupt  agreement  the  defendant  gave  the  note  on 
which,  &c.  and  that  there  was  in  fao;  included  in  and 
fecured  by  it  £^0  for  loan,  interefl^and  forbearance 
over  the  lawful  intereft  at  (is  per  cent,  per  annum. 

The  plaintiff  replied,  that  on  the  30th  of  March 
A.  D.  1790,  the  whole  of  the  note  for  j^2j-ii  in 
certificates,  and  the  intereft  wasxlue,  and  the  whole  of 
the  note  for  /16-16-9  fpecie,  except  18/ paid  there- 
on. The  whole  of  the  intereft  of  faid  i^200  at  2of 
per  month>  from  July  A.  D.  1787,  V^asf  ^^^  ^^^^^ 
money  in  the  exch^ge  of  oxen,  all  which  amounted 
to  more  than  the  fum  of  the  note  on  which,  &c.  and 
is  the  confideratton  for  which  it  was  given,  and  that 
he  ought  not  to  be  barred  ;  without  that,  there  is  in^ 
eluded  and  fecured  by  the  note  on  which,  &c.  the  fum 
of  £s^y  o^  5iny  fum  over  the  lawful  intereft  at  the 
rate  of  fix  per  cent,  per  annum,  for  forbearance,  by 
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liability  for  the  maintenance  of  faid  child,  and  receiv- 
ed the  reward  of  his  iniquity  ;  then  went  o£F  and  left 
lier  ;  and  all  by  the  iniligation  and  procurement  of 
the  defendant. 


A  widow** 
dower  is  para- 
mount  to  the 
right  ef  the 
heirs  or  credp* 
itors,  before 
affigned  and 
Ut  oot  to  her. 


John  Calder  and  Wife  verf.  Caleb  BulL 

ACTION  of  ejeSment  for  certain  lands  defcrib* 
ed  in  the  declaration  of  which  the  plaintifis 
were  feized  in  right  of  the  wife — Plea  in  bar  that 
Mrs.  Bull,  the  wife  of  the  defendant^  was  the  widow 
and  TtliQ.  of  Normand  Morrifon,  late  of  Hartford,  de- 
ceafed,  who  in  his  life  time  and  at  the  time  of  his  de- 
ceafe,  was  feized  in  fee  iimple  of  the  demanded  pre- 
mifes  in  his  own  right ;  and  upon  his  death,  without 
a  will,  ihe  being  his  wife,  became,  entitled  to  the  ufe 
and  improvement  of  one  third  part  of  faid  demanded 
premifes,  during  her  natural  life,  for  her  dower ;  and 
that  the  defendant  had  been  in  pofTeffion  of  faid  pre- 
mifes in  her  right,  lying  in  common  and  undivided,  ai 
he  had  good  right  to  be,  the  fame  having  never  been 
aiSgned  to  her  or  fet  out  in  feveralty. 

The  plaintifis  replied,  that  Mrs.  Bull  was  appointed 
adminiftratrix  on  the  eftate  of  faid  Normand,  and  ob- 
tained an  order  for  the  afFignment  of  dower  to  her,  but 
both  {he  and  the  defendant  had  ever  neglected  to 
have  faid  dower  afiigned  and  fet  out  to  her,  and  until 
that  was  done  ihe  had  no  right  of  dower  to  pofiefs  the 
iamc  in  common  with  the  plaintiffs. 

To  this  reply  the  defendant  demurred. 

By  the  court — ^The  queftion  of  law  in  this  cafe  is, 
whether  the  widow  has  immediately  upon  the  death 
of  her  hufband,  a  right  to  the  poffeffion  and  occupan- 
cy of  her  thirds,  lying  io  common  vith  the  heirs  ? 
Or  whether  fhe  has  only  a  right  to  have  her  dower 
afligned  to  her,  and  tiU  that  is  done,  hath  no  right  to 
enter  and  occupy  ?  Or  in  other  words,  docs  the  whole 
real  cftate  of  the  inteftate  upon  his  death  dcfcend  and 
veil  in  the  heirs  at  law ;  out  of  which  her  dower  is  to 
be  carved  and  affigned  to  her,  or  does  her  pght  of 
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dower  and  of  entering  and  po(Iei&ng»  deficend  and 
accrue  immediately  upon  the  death  of  the  huiband, 
and  before  any  diftribution  or  aflignment  of  dower  is 
made  ? — ^This  caufe  was  continued  to  advife,  and  at 
the  fuperior  court  holden  at  Hartford  in  February 
A.  D.  1794,  judgment  was  rendered  that  the  reply  of 
the  plaintiffs  was  mfufficient.  The  ftatute  refpefting 
dower,  is  **  That  every  married  woman  living  with 
«*  her  hufband  in  this  ftate,  or  abfent  elfewhere  from 
"  him  with  his  confent,  or  through  his  default,  or 
"  by  inevitable  providence,  or  in  cafe  of  divorce^ 
"  where  (he  is  the  innocent  party,  that  fliall  not 
**  before  marriage  be  eftated  by  way  of  jointure,  &c. 
<«  in  lieu  thereof,  ftall  immediately  upon  and  after  the 
•*  death  of  her  hufband,  have  right,  title  and  intcreft, 
<*  by  way  of  dower,  in  and  unto  one  third  part  of  the 
"  real  eftate  of  her  faid  deceafed  hufband,  in  houfes 
«  and  land,  which  be  flood  pofiefled  of  in  his  own 
«*  right  at  the  time  of  his  deceafe,  to  be  to  her  during 
<<  h^  natural  life  ;  ^e  remainder  of  the  eftate  ihall  be 
**  difpofed  of  according  to  the  will,  and  if  there  is  no 
**  will,  according  to  law." 

The  ftatute  for  the  diftribution  of  eftates,  is  as  fol- 
lows— "  That  the  courts  of  probate,  fhall  and  are  em- 
<<  powered  to  orderjind  make  a  juft  divifion  and  dif- 
<«  tribution  of  all  the  eftate  both  real  and  perfonal  of 
^  any  inteftate,  which  (hall  remain  after  dedu£ling 
*'  debts  and  charges,  in  manner  following,  viz.  One 
<*  third  part  of  the  perfonal  eftate  to  the  wife  of  the 
<*  inteftate  (if  any  there  be)  forever  j  befides  her  dow- 
^'  er  or  thirds  in  the  houfes  and  land,  during  life ; 
««  where  fuch  wife  fhall  not  otherwife  be  endowed  j 
«*  and  all  the  refidue  and  remainder  of  the  real  and 
^'  perfonal  eftate  by  equal  portions  to  and  among 
^<  the  children  and  thofe  who  legally  reprefent  them, 
"  &c." 

,  The  law  refpeding  the  fettlemcnt  of  infolvent 
eftates,  is  expreis,  that  the  jndge  of  probate  fhall  or- 
der the  widow's  dower  firft  to  be  fet  out  according-  to 
law  ;  and  the  refidue  and  remainder  of  faid  eftate 
both  real  and  perfpnal,  with  tliat  afFigned  to  her  for 
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dowor,  under  die  incumbrance  of  her  holding  it  for 
life,  the  judge  ihall  order  the  executor  or  adminiifara'* 
tor  to  fell,  &c. 

By  thefe  laws  tjie  widow's  dower  is  preferred  tp 
heirs  or  creditors  ;  the  laws  of  a  country  or  ftate,  de- 
termincj  where  thpre  is  no  will,  to  whom  a  man's 
eftate  (hall  go  upon  his  deceafe  ^  and  our  law  is  ex- 
prefs,  that  the  wife  fhall  immediately  upon  and  after 
herhuiband's  death,  have  right,  title  and  intereft,  by 
way  of  dower  in  and  unto  one  diird  part  of  the  real 
fcftate  of  her  faid  hufband,  &c.  that  there  is  no  rooni 
left  for  a  doubt  as  to  her  right.  The  law  points  out  a 
method  how  dower  fhall  be  affigned  and  fct  out  to  her, 
and  the  time  in  which  it  is  the  duty  of  the  heirs  to  dp 
It,  and  alfo  her  remedy  in  cafe  it  is  not  done ;  but  this 
doth  not  afFe£l  her  right,  it  is  only  prefcribing  a  me- 
thod for  aparting  to  her  to  hold  in  teveralty  what  (he 
had  a  right  to  poflefs  in  common. 

This  judgment  was  affirmed  uppn  a  writ  of  errpr  in 
the  fupreme  court  of  errors.' 

Stanly  i:erf.  Duhurft. 

A  bapkropt  A  CTION  of  the  cafe  declaring  that  in  A.  D. 
may  after  af-  J^^^  'V^pj  the  plaintiff  held  a  note  againft  him  of 
(igninghispro-  ajjout  /6oo,  which  was  nearly  paid  :  and  to  vex 
miffioDcn^baTe  ^"^  diftrefs  the  plaintiff,  the  defendant  prayed  out 
an  action  for  a  an  attachment  againfl  him  on  faid  note  to  attach  his 
tort  conunitted  goods  to  the  amount  of  ;f45o,  and  did  attach  his 
before.  goods  to  a  very  large  amount,   and  took  them  away 

and  detained  them  from  him  until  1792,  although  he 
offered  him  good  fecurity  for  the  debt,  which  was 
due ;  whereby  he  loft  the  fale  of  faid  goods  and  many 
of  them  were  greatly  damaged  and  hurt,  when  very 
.  little  or  nothing  was  due  on  faid  note. 

Plea  in  abatement,  that  upon  application  of  the 
plaintiff  made  tp  the  general  affembly  in  May  laft,  for 
an  aft  of  infolvency  to  be  pafled  in  his  favour,  faid 
aiTembly  enafted  and  refolved,  that  upon  his  refigning 
up  all  his  eftatc  for  the  benefit  of  his  creditors,  he 
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fiiould  thereafter  be  prote£t<td  from  arreft  and  impiw 
fonment,  for  and  on  account  of  any  debt  before  diat 
time  made  and  contraded  ;  that  he  had  accordingly 
refigned  all  his  eflate,  intereft  and  debts,  into  the 
hands  of  commiiEoners,  for  that  purpofe  appointed, 
and  by  law  he  had  no  right  to  have  and  maintain 
this  adion  ;  the  caufe  of  which  accrued  before  die 
paf&ng  of  faid  a£lof  infolvency. 

To  this  plea  the  plaintiff  demurred,  and  judgment 
that  the  plea  was  infufficient. 

By  the  court — ^This  adion  is  founded  in  tort  and 
not  on  contra£^,   and  was  not  transferred  by  faid         '^ 
affignment. 


A 


Bams  wrf.  Finch. 

CnON  on  note  dated  the  22d  of  December,  i„  ^  j^<„  ^ 

A.  D.  1788,  for  ^'32,  to  be  paid  in  joiner's  a  note  for  imiw 

work,  only,  within  two  years  from  the  date.  «"  ^otV^  Ac 

plaiotiff  will  Im 

Plea  in  bar  that  in  December  A.  D.  1788,  he  ap-  barred,  if  the 
plied  to  the  plaintiff  for  his  direftions  refpefting  hb  ^^^^^^ 
performing  faid  work,   and   oiPered  and  tendered  to  ance  wd  Ae" 
perform  faid  work  to  the  full  amount  of  faid  note,  as  plaintiff  aeg^ 
faft  as  it  could  be  done  :  and  ever  fince  had  ftood  rea-  *t^  *«  provklo 
dy  to  perform  faid  work,  but  the  plaindff  had  never 
provided  any  work  for  him  to  do,  nor  given  him  any 
diredions  concerning  the  fame.      Which  plea  was 
tijaverfed  by  the  plaindfF.     Iflue  to  the  jury.     The 
jury  found  a  verdid  for  the  defendant  in  tne  terms  of 
the  plea. 

The  only  queilion  of  law  in  this  cafe  was,  whether 
the  defendant  had  not  done  all  that  he  could  do,  in 
order  to  pay  his  note  ?  And  whether  the  plaintiff's 
neglecting  to  provide  work  for  him,  was  not  a  fuffici- 
ent  excufe  and  juftification  for  his  not  having  perform- 
ed it.  The  court  were  of  opinion  with  the  jury 
that  it  was,  and  that  this  was  the  genuine  meaning 
and  intention  of  the  parties  in  the  contradi^ 
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Windham  CoutUyf  September  Term,  A.  D,  i793« 

Ebenezer  Bimdy  verf.  Peter  Sabin. 

A  qndlion  a-  "IXT^^^  ^^  ^^^^  ^^  '^^^  '*  judgment  of  a  jut 
bout  the  title  to  VV  ^^  ^^  ^^  peace  in  an  a^ion  of  trefpais 
a  highway,  B«t  broQght  by   Sabin  againft  Bandy  ;    declaring  thit 

jufticetotry.     i>^cn  feized  and  poflefled  in  fee  fimple  of  about  84 

acres  of  land,  called  the  Jofeph  Marcy  lot,  adjoining 
on  the  fouth  fide  upon  an  old  pathway,  leading  from 
die  defendant's  houfe  weflerly  through  lots,  into  the 
highway  leading  to  Woodftock,  and  is  bounded  weft 
on  Abel  Alton's  land,  Sec.  which  lot  was  well  in- 
clofed  with  fence  j  that  the  defendant  on  the  id  df 
faid  May  and  on  divers  other  days  did  without  law 
and  right  break  down  the  bars  and  fence  of  the  plain- 
tiff inclofing  faid  lot,  and  let  his  cattle  out  of  his  paf- 
turc  to  his  damage  40/!  Writ  dated  a4th  May, 
A.  D.  1793. 

The  defendant  plead  in  bar,  that  in  A.  D.  1738, 
when  ^e  plaintiff's  faid  lot  of  land  was  furveyed  and 
Jaid  out,  there  was  laid  out  a  public  highway  leading 
by  faid  lot,  north  of  faid  Abel  Alton's,  eaft  wardly  to 
Quinabog  river,  four  rods  wide,  on  which  the  plain- 
tiff's lot  is  bounded  ;  and  that  faid  highway  had  been 
improved  for  a  highway  for  more  ^an  nfty  years  ; 
and  the  plaintiff  about  two  months  before  the  date  of 
his  writ  did  without  right  ere£l  a  fence  acrols  faid 
four  rods  highway,  to  the  annoyance  of  travelling  ; 
and  the  defendant  having  occafion  to  travel  in  faid 
road,  pulled  down  faid  fence  erefked  thereon  by  the 
plaintiff  .as  aforefaid,  as  well  he  might,  and  which  was 
the  fame  and  all  the  trelpafs  in  the  declaration  con- 
plained  of. 

The  plamtiff  replied  and  traverfed  there  having 
been  any  fuch  highway  laid  out,  and  its  having  been 
improved  for  a  iiighway,  and  the  plaintiff's  lot 
bounding  upon  it ;  and  alfo  his  having  ere^ied  a 
fence  thereon  to  the  annoyance  of  travelling  as  the 
defendant  in  his  plea  liad  alledged. 
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The  defendant  rejoined  and  affirmed  his  plea  ;  on 
which  the  parties  were  at  iflfue.  The  defendant  moT- 
ed,  that  as  the  title  of  the  highway  was  put  in  ifiue, 
die  juftice  could  not  try  it  $  and  offered  bonds  agree- 
ably to  the  ftatute  to  remove  the  canfe  to  the  county 
court,  and  the  juftice  refufed  to  grant  his  motion. — 
The  defendant  then  offered  copies  from  the  proprie- 
tors' records  to  prove  that  faid  highway  of  four 
rods  was  laid  out  ;  alfo,  evidence  to  prove  that  it 
had  been  improved  for  a  highway  more  than  fifty 
years  ;  both  which  the  juftice  refufed  to  admit  ;  and 
proceeded  and  gave  judgment,  that  there  was  not  in 
A.D*  1738,  any  highway  laid  out  there,  nor  had  it 
ever  been  improved  for  a  highway,  &c.  &c.  and  for 
the  plaintiff  to  recover  jj[/' damages  and  his  coft. — 
Upon  which  the  defendant  filed  a  bill  of  exceptions^ 
which  was  allowed. 

Errors  affigned — ift.  That  the  title  of  faid  high* 
way  was  put  in  iffue  by  the  pleadings,  and  the  juftice 
had  no  right  to  try  it — 2d,  That  faid  juftice  ought  to 
have  admitted  the  proprietors'  records  to  prove  the 
laying  out  of  &id  highway,  and  aifo  the  evidence  to 
prove  that  it  had  been  ufed  as  fuch. 

Judgment — Manifeft  error  in  both  points  affigned 
for  error.      For  the    juftice   had    no- right  to   try 
the  title   to   the  highway,  but  if  he  did  he  ought  / 
to  have  admitted  the  evidence   both  of  the  title  and  [ 
the  ufe  of  it,  as  a  highway. 

Jareb  Dyer  verf.  John  Girard^ 

A    CTION  of  debt  by  book  demanding  jf  40.    Plea     A  clcrk'trc* 
/^  in  bar,  that  having  prayed  oyer  of  the  plaintiiTs  ^»pt  fl»all  con^ 
book,  it  confifted  of  the  following  charges,  viz.  174  ^!"^  ^^^  P^^^ 
barrels  of  beef  at  3<yper  barrel,  and  42  barrels  and  more  than  h« 
a  half  at  1 8/"  per  barrel ;  which  beef  the  plaintiff  was  received. 
to  deliver  well  packed  and  infpe&ed,  upon  a  contra£i  \ 
and  that  the  defendant  got  faid  beef  repacked  and  in- 
fpe<2ed  at  New-London,  and  it  fell  fhort  eight  bar- 
rels in  weight  j  which  with  the  coft  of  repacking,  in- 
fpeiling  and  fait,  amounted   to  ^^24-18-11  lawful  .  , 
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moneyi  and  the  plaintiff  having  received  a  part  of 
the  pay,  gave  an  order  to  Willoughby,  his  clerk,  in 
the  words  following,  viz.  Mr.  Girard,  pleafe  to  fend 
me  the  balance  due  for  the  beef  fold  you,  and  this 
fliall  be  your  receipt  for  the  fame — Jareb  Dyer. — 
Upon  which  he  paid  the  balance  to  faid  Willoughby, 
and  faid  clerk  endorfed  on  faid  order,  November  3d, 
1792,  Received  on  the  within  order  686  dollars  and 
5/*2,  being  the  balance — per  R.  Willoughby.  And 
thereupon  he  fays,  that  he  hath  fettled  and  paid  the 
plaintiff  in  full  for  faid  beef  and  is  therefrom  exone- 
rated. 

The  plaintiff  replied,  that  faid  beef  was  Well  put 
up  at  Canterbury,  well  packed  and  infpefted,  and  de- 
livered according  to  faid  contradl ;  and  he  ought  not 
to  be  barred,  without  that  that  the  defendant  had  fet- 
tled and  paid  the  plaintiff  in  full  for  faid  beef  and  is 
therefrom  exonerated-  Upon  which  the  parties  were 
at  iffue  to  the  jury.  The  queftion  was,  whether 
Willoughby*s  receipt  was  a  receipt  in  full ;  and  whe- 
ther he  had  right  to  fettle  for  lefs  than  the  whole  fum 
the  beef  amounted  to ;  for  the  defendant  had  kept 
back  the  fum  ofj^24-i8-n  out  of  the  price  of  the 
beef.  The  plaintiff  offered  Willoughby  to  prove  that 
he  had  no  orders  from  him  to  make  any  fettlement ; 
but  he  was  not  admitted  to  fwear  any  thing,  which 
might  contradid  his  receipt.  The  plaintiff  dien  of- 
fered, proof,  that  he  gave  Willoughby  parol  orders, 
not  tc^fettle  ;  and  this  proof  was  not  admitted ;  as 
the  written  order  was  what  the  defendant  had  to  a£t 
upon,  if  that  conveyed  a  power  to  Willoughby  to 
fettle,  he  had  it  ^  if  not,  then  there  was  no  fettlement, 
and  this  muft  depend  npon  the  conftru£tion  of  the 
written  order  given.  The  jury  found  a  verdiii  for 
the  plaintiff,  and  ^^  24-1 8-1 1  damages,  which  was  ac- 
cepted by  the  court.  It  is  clear,  that  WiUoughby's 
receipt  upon  the  order,  is  conclufive  upon  the  plainr- 
tiff  to  the  amount  of  what  he  received,  but  no  fur- 
ther ;  for  it  contained  no  authority  to  fettle  and  dif- 
charge  the  debt  for  any  lefs  fum  than  the  whole  price 
of  tlie  beef. 
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New-Ltmdon  County ^  Sept.  Term^A.  D.  1793. 

John  Livingftoii,  adminiftrator  of  John  Living- 
fton,  deceafed,  ver/l     ■  ■    Abel. 
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CT70N  of  debt  on  a  judgment  recovered   by  A  plaintiff  may 
faid  John  Livingftoo,  detcafed,  in  his  life  time.  a*»^«  Hi.  writ 

•^  5         '  *  Aall  abaU,  and 

On  die  fecond  day  ef  the  court  to  which  this  a£lion  "^^^^^^^ 
was  brought,  the  plaintiff  by  a  written  motion,  dated 
to  the  court,  that  the  plaintiff  was  miMefcfibed  ; 
that  the  plaintiff's  christian  name  was  Catharine^ 
and  not  fohn,  ;md  thait  ihe  was  executrix  of  the  Idft 
win  and  teftament  of  faid  John  Uvingflon,  deceafed, 
dnd  admitted  that  her  writotight  to  abate,  and  prayed 
Hberty  to  amend  on  paying  coft,  andtoinfertm  the 
writ  Cat3iarine,  in  the  place  of  John  ;  and  inftead  of 
admimftrator  to  tnfert  executrix  of  the  laft  will  of  the 
faid  John,  deceafed«  The  county  court  refuied  to 
grant  liberty  to  amend,  and  the  plaintiff  appealed  to 
diis  court ;  and  this  court  granted  to  the  plaintiff  libera 
ty  to  amend  her  writ  as  moved  for  upon  paying  the 
coft,  which  was  accordingly  done.  A  queition  then 
arofe  whether  the  coft  fhould  be  paid  up  to  this  time;» 
or  only  to  the  time  it  was  tendered  in  the  county 
court,  for  the  plaintiff  then  agreed,  that  her   wnt  * 

ihould  abate  and  tendered  the  coft,  and  the  only  quef^ 
tion.  was  whether  (he  might  amend.     By  the  court-^*    . 
Hie  coft  muft  be  paid  up  to  this  time  j  it  being  a 
doubtful  queftion  whether  (he  might  amend  or  not  ^ 
and  being  now  fettled  for  the  firft  time. 

The  defendant  then  plead  in  abatement  that  faid 
writ  OS  4unended  had  never  been  ferved  on  the  defend- 
ant, by  giviiig  him  twelve  days  notice-demurrer. 

Judgment— That  the  plea  in  abatement  is  infuf*- 
licYent ;  in  all  cafes  where  the  law  admits  of  an  amendk- 
ment,  it  confiders  it  to  be  the  fame  a£tion,  amended  > 
anddF<his  the  defendant  has  had  fufficient  notice  ill 
court ;  and  alfo  compenfation  by  receiving  the  toft. 
This  is  not  different  from  the  common  cafes  where  th< 
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defendant  had  plead  the  fame  things  in  abatement^  and 
the  court  had  abated  the  Mrrit ;  for  on  payment  of  coft, 
the  plaintiflF  might  have  amended  it  \  the  plaintiff  ad- 
mitting her  writ  to  abate  doth  not  alter  this  cafe. 


James  Rogers  verf.  William  Moor. 
Articlctomh.      A    CTION  of  book  debt— Plea— owe  nothing.  If- 

in  a  fctUcmcnt.  XJl  ^"C  ^^  ^l^  jury. 

c^ered  b^  mi  '^^^  plaintiff  produced  his  book  which  contained  no 
adion  of  book  articles  charged  after  the  7th  of  November  1791. 
debt.  The  defendant  then  produced  and  read  a  note  given 

by  the  plaintiff  to  the  defendant,  in  the  words  follow^ 
ing,  viz.  November  7th  A,  D.  i79i>  for  value  re- 
ceived I  promife  to  pay  to  William  Moor,  the  fum  of 
feven  pounds  lawful  money,  it  being  for  balance  on  fet- 
tlement  of  accounts,  James  Rogers. — And  dated,  that 
at  this  time  there  was  a  Settlement  of  all  antecedent 
accounts  \  and  objected  againft  any  articles  charged 
and  delivered  previous  to  tliat  time,  being  exhibited 
to  the  jury. 

The  plaintiff  did  not  objed  againft  the  note's  being 
read  in  evidence  under  this  iffue  ;  nor  deny  but  that 
there  had  been  a  fettlement,  but  faid,  that  there  were 
fundry  articles  in  his  account,  which  at  the  time  of 
fettling  were  not  brought  in  and  allowed,  becaufe  the 
defendant  affirmed  that  he  had  paid  the  plaintiff's  fa* 
ther  for  them  ;  but  he  had  (ince  found  that  the  de- 
fendant deceived  him,  and  that  he  had  not  paid  his 
father  for  faid  articles,  and  this  he  offered  to  prove. 

By  the  court — As  the  fettlement  is  admitted  and 
the  plaintiff's  claim  is  only  for  miftakes  made  in 
the  fettlement,  this  adion  is  improper,  and  the 
plaintiff  mult  refort  to  his  proper  a£lion,  grounded  on 
laid  miftakes — upon  which  the  plaintiff  withdrew  his 
a£lion.  Kirby's  reports,  Punderfon  v/.  Shaw,  1,50— 
Root's  reports.  State  vs.  Lawrence,  397. 
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Bowers  verf.  Dunn. 

CriON  of  debt  by  book — ^Plea  owe  nothing.  Adionon  book 
_  j^  Iffue  to  the  court.     The  plaintiff  *s  book  was  ^«»  ^•f  •»«  h*tf 
!or  one  half  oi  certain  expenditures  in  making  repairs  ^J**7"^*a  ^ 
on  a  yefleJ,  of  which  the  plaintiff  and  defendant  were  joint  benefit  of 
joint  owners,  and  for  their  joint  benefit ;  the  defend-  botb  plaintiff 
ant  contended  that  this  adion  did  not  lie  in  fuch  ^^  <iefcii4int. 
cafe,  but  an  a&ion  of  account  \  buj  the  court  were  of 
opinion  that  the  a&ion  was  proper,  and  gave  judg- 
ment that  the  defendant  did  owe  by  book,  &c.  and 
for  the  plaintiff  to  recover. 


Jacob  Watfon  verf.  Hart  and  Perkins,  a4niiai« 
ftrators  of  Eraftus  Backus. 

APPEAL  from  probate.     The  appeal  was  taken     One  appeal 
from  the  following  orders  and  decrees  of  the  fro™  probate 
court  of  probate,  viz.  f^ewldS^ 

An  order  opening  the  commiffion  of  commiilion-  ^^^^^  of  pro- 
crs  on  the  eftate  of  faid  Eraftus,  it  being  infolvent,  **^ 
upon  the  application  of  Jonathan  Pierce,  after  it  had 
been  once  opened  and  clofed,  and  after  the  firft  lim- 
itation had  expired,  in  order  to  give  faid  Jonathan 
Pierce  an  opportunity  to  exhibit  his  claim  againft  (aid 
eftate — 

An  order  for  the  adminiftrators  to  pay  faid  Fierce 
/ 1 5  in  full  of  a  claim  for  the  avails  of  certain  faddles 
lent  by  John  Huntington,  on  freight,  when  he  went 
in  a  veflel  of  faid  Backus's,  the  avails  of  which  were 
fent  back  with  other  property  of  his  to  faid  admini- 
ftrators  and  by  them  inventoried  as  faid  Backus's 
eftate — 

And  for  refufing  to  give  an  ordei"  to  the  admini* 
ftrators  to  pay  him,  faid  Watfon  ^^30,  due  him  by 
note,  which  was  fecured  by  a  mortgage  from  faid 
Backus,  and  by  faid  Watfon  had  been  given  up  to  faid 
adminiftrators. 
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Upon  which  appeal,  £ud  Watfea  gave  a  bond  to 
the  adminiftrators  only,  conditioned  to  profecute  hb 
appeal,  &c. 

The  appellees  plead  in  abatement  of  ibe  appeal,, 
that  the  appellant  had  joined  feveral  matters  in  hia 
appeal  which  were  diftindi  in  their  nature  and  by  lanf 
could  not  be  joined  in  one  appeal. — 2d,  That  the 
bond  was  taken  to  the  adminiftrators  only,  when  faid 
Pierce  was  a  party  in  inteveft. 

By  the  court:— The  plea  in  abatement  is  fuffi? 
cient ;  becaufe  the  decrees  are  feveral  in  theic  nature^ 
and  zffcGt  different  parties  in  intereft,  fo  that  they 
cannot  be  embraced  bi  one  appeal  j  and  faid  bond  is 
taken  only  to  faid  adminiftrators,  whereas  Pierce  i& 
a  party  as  to  the  order  for  opening  the  commiflion. 

Hurlbut,  &€•  ver/.  James  Rogers. 

A  CnON  of  trefpaft  for  taking  and  carrying 
jLj^  away  200  loads  of  fea  weed  from  a  certain  farm 
?  the  plaintiff's,  containing  eighty  acre%  demasd- 
iDg^i4  damages. 

The  defendant  plead  not  guilty.     Iffue  to  the  jury. 

Upon  reading  the  declaration,  the  court  obferved 
that  the  caufe  was  not  appealable  y  die  damages  de- 
manded being  but  /'i4- 

The  parties  agreed  and  moved  the  court  to  amend 
the  declaration  by  increafing  the  fum  demanded  in 
damages  to  ^'24.  , 

By  the  Court — The  caufe  not  being  appealable  in 
the  county  court,  nothing  the  parties  can  do  can  fuf- 
tain  it  in  this  court. 

Chauncey  Bulkley,   &c.  Executors  of  OKver 

Bulkley  ver/.  Clark. 

Afi\itnpfitwJU 

lie  in  favor  of    ^XT^'^^  ^^  ^^^^  ^^  revcrfe  a  judgment  of  a  juC- 
ft  cQllcdor  a-     W    tice  in  an  aftion  of  indebitatus  aflumpfit. 


A  Gaufe  not 
appealable  in 
the  coofity 
court,  cannot 
be  made  fo  by 
iacreafiog  the 
damages  in  the 
fuperior  court. 
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hKmdht  by  faid  Ciark  vs.  faid  Executors,  far  money  gainft  an  ad- 
paid  for  the  ufe  of  faid  Olirei  and  the  defendants,  ^"^'^'Mt  for 
declaring  that  he  was  coUedlor  of  taxes  in  A.  D,  1769,  S^tSatT" 
1770,   1771*  and   in   1772;    that  faid  Oliver  wa« 
charged  in  his  tax  bills  ^^i -3-1  which  he  never  paidj 
that  in  A.D.  1781  he  died,  which  fum  the  defend- 
ants had  never  paid    fince  his  deceafe  j    and  that 
the  plaintiff  had  been  obliged  to  pay  {aid  fum  due  for 
taxes  and  the  intei%il,  which  he  did  for  the  ufe  of  the 
defendants,  they  having   fufficient   eiFeds  in  their 
hands  to  pay  all  faid  Oliver's  debts  \  that  thereupon 
the  defendants  became  liable  in  their  (aid  capacity  to 
pay  faid  fum  and  intereil,.  aiui  did  in  confideration 
thereof   affume  and  promife. 

Plea — non  afliimpfit.  The  evidence  being  intro- 
duced 00  the  part  of  the  plaintifF  and  oo  the  part  of 
the  defendants,  the  defendants  demurred  to  the  evi- 
dence, and  n^oved  the  court  that  the  plaintiff  (hoiild 
be  compelled  to  join  in  the  demurrer  to  the  evidence, 
which  the  jitftice  refufed  to  order.  The  defendants 
then  moved  for  liberty  to  alter  their  plea,  and  to  plead 
the  ftatute  againft  frauds  and  perjuriesi  in  bar  cf  the 
^Stion  ;  this  alfo  the  juftice  denied  \  and  proceeded 
and  gave  judgment  that  the  defendants  did  aflume 
and  promife  and  for  the  plaintiff  to  recover  ^1-14 
damages  and  coft. 

Errors  afiigned  were— •ill,  That  the  decbration  waa 
infufficient — ad.  That  the  juftice  ought  to  have  com* 
pelled  the  plaintiff  to  have  joined  in  the  demurrer  to 
the  evidence — 3d,  That  the  juftice  refufed  to  fign  a 
bill  of  excepjtions^  tendered  on  that  account— ^and  4th, 
That  the  juftice  would  not  allow  the  defendants'  at- 
tomey  to  except  againft  the  declaration. 

The  defendaxit  in  error  plead  in  abatement,  that 
errors  in  fa£l  and  errors  in  law  were  joined  in  faid 
writ,  which  by  law  may  not  be  done. 

Judgment— Plea  in  abatement  iaiiJKcient ;  the 
errors  in  fa6i  being  immaterial.  The  plaintiff  then 
ftruck  cut  of  the  writ  the  errors  in  h&  ;  and  the  de- 
fendants pkad  nothing  erroneous ;  and  the  judgment 
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of  tbe  court  was,  that  there  was  nothing  enroneoiis  in 
the  judgment  complained  of. 

By  the  court — ^This  a£lion  is  an  a£tion  of  aflump- 
fit  for  fo  much  money,  which  the  plaindff  has  been 
obliged  to  advance  and  pay  for  the  defendants  and 
which  they  ought  to  refund  to  him.  No  party  is  com- 
pellable to  join  in  a  demurrer  to  parol  evidence ;  and 
there  feems  to  be  no  fenfe  in  deqfurring  to  the  eviv 
dence,  in  a  cafe,  where  the  iflue  is  joined  to  the  court, 
who  are  in  fuch  cafe  judges  of  law  as  well  as  of  fa£l ; 
and  the  defendants  might  have  availed  tfaemfelves  of 
the  ilatute  againft  frauds  and  perjuries  under  the  if- 
fue  of  non  aifumpfit,  if  their  cafe  came  within  it. — 
Vide  Eno  vs,  Roberts,  Kirby's  Rep.  398. 

State  'Verf,  Daniel  Wilfon  a  Negro. 

Upon  an  in-  TNFORM ATION  at  common  law  for  a  high  mif- 
formation  for  a  j^  demeanor  and  breach  of  the  peace,  for  threaten- 
highmifdcmca-  j^g  ^^  yji  ^nd  murder  Mrs.  Wheat  and  the  family  of 
law  the  conrt  Capt.  Wheat,  when  he  was  from  home,  and  adiually 
may  impriTon  ftabbing  one  John  Gordon  and  for  other  outrageous 
in  Newgate      conduft  J  of  which  he  was  convifted  and  fentenced 

to  Newgate  prifon  for  eighteen  months,  as  a  common 

law  punifhment. 

This  point  was  fettled  and  adjudged  at  Hartford, 
fuperior  court  September  term,  A.D.  1790,  on  an 
information  of  the  State's  attorney  vs.  Willisim  Steel, 
brought  at  common  law  for  a  high  mifdemeanor. 

On  this  information  Steel  was  found  guilty  by  the 
jury,  and  the  court  gave  fentence  againft  him  that  he 
(hould  be  confined  in  Newgate  prifon  eighteen 
months,  there  to  be  kept  to  hard  labor.  This  judg- 
ment was  afterwards  affirmed  in  the  {\ipreme  court  of 
errors. 

Wolcott  ver/l  Noah  Day. 

Chancery  will  1|TITRIT  of -error  torcverfe  a  decree  in  chancery 
relieve  againa     yy    ^f^^  ^^^^  ^^^  ^n  a  petition  preferred 
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by  Wolcott  againft  Day,  fhewing  that  they  had  a  ancxeoptionfor 
controverfy  about  a  final  fettlement  note,  which  they  *  ^^  which 
agreed   and  left  to  arbitration,    and  the   abitrators  IL"  Ac  dS^' 
awarded  the  petitioner  to  pay  faid  Day/*  18- 10  which  prercDted  by 
fum  faid  Noah  by  his  attorney  John  Day  had  recov-  ^ccidaic  from 
cred  judgment  and  execution  for  and  coft  ;  that  fincc  S^'"**^ 
faid  arbitration  and  faid  judgment,  he  had  found  a  feafon.^^ 
dlfcharge  under  the  hand  of  faid  Noah  given  before  ' 

bid  arbritation,  which  difcharged  him  from  all  de- 
mands, and  included  faid  final  fettlement  note,  which 
at  the  time  of  faid  arbitration  was  loft,  miflaid,  and 
wholly  out  of  his  power  to  produce  ;  and  which  dif- 
charge  he  had  (hewn  to  faid  Noah  Day,  and  by  lum 
was  recognized  to  be  genuine ;  and  he  faid  Noah 
had  in  confequence  thereof  given  orders  to  John  Day 
his  attorney,  not  to  purfue  faid  execution  ;  yet  faid 
John  Day  refufed  to  obey  faid  orders,  and  was  pref- 
fing  him  with  faid  execution — ^praying  to  be  relieved 
againft  faid  judgment  and  execution*  Plea  in  abate* 
ment — ^that  the  petition  did  not  contain  Sufficient 
grounds  for  relief  in  chancery.  Judgment  of  the 
county  court — That  the  plea  was  fufiicient  and  that 
the  petition  abate. 

Error  afligned,  was — ^That  faid  county  court  ought 
to  have  judged  faid  plea  in  abatement  infufficient. 

Plea — nothing  erroneous.    Judgment — ^manifeft 
error. 

By  the  court — ^There  cannot  be  a  clearer  cafe,  than 
that  ftated  in  the  petition :  the  petitioner  was  pref- 
fed  with  an  execution  for  a  debt  from  which  he  had 
a  difcharge,  which  by  accident  he  was  prevented  from 
producing  at  the  arbitration,  and  which  the  creditor 
acknowledged  to  be  genuine,  and  had  given  orders  to 
his  attorney  to  ftay  proceeding  againft  him  ;  and  that 
the  attorney  obftinately  refufed  to  obey  faid  orders. 

William  Potter  ver/l  Thomas  Ailin,  Finch,  &c. 

of  the  city  of  I.ondon« 

ACTION  of  debt  by  book.      The  defendants  a  citizen  of  thii 
prayed  oyer  of  the  book,  and  recited  it,  which  ^ate  may  fuc  a 
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itAjeA^Gteu  contained  a  charge  for  wages  as  a  feamaii  on  boaftvi 
^MAnadt'  ^  ^*P  Hebe,  from  London  in  Great-Britain  to  A»* 
ioEorbiid.  Ao  ^S^^i  ^^  from  thencc  to  New-London  ;  and  diere- 
ahcratioBofthc  upon  Acj  defend,  plead,  and  fay,  that  the  plaintiff 
-fMjwge  excufes  xjf  hts  adion  ought  to  be  barred  ;  becaufe  they  (ay, 

fo^l^jThe  **^  ^  *^  ^9*  ^^y  of  Oaober  A.  D.  1789,  the 
TdTef.  defendants  and  the  plaintiff  were  all  fobjeds  of  die 

king  and  kingdom  of  Great-Britain,  and  under  alle- 
giance to  faid  king,  and  never  were  citizens  or  iiibjefibs 
of,  or  reiident  in  any  of  Ac  United  States,  nor  under 
aSlegtance  to  them  or  either  of  them  ;  and  that  the  de*- 
fendants  had  ever  (ince  refided  in  Great-Britain,  and 
there  had  a  plentiful  eftate  to  fatisf y  all  their  ^debts  ; 
and  that  the  chaiwes  in  *faid  account  were  far  wages 
earned  on  board  me  (hip  Hebe,  in  confequence  of 
the  plaintiff's  entering  into  a  certain  written  agree- 
ment contained  in  a  portage  bill,  in  the  city  of  Lon- 
don in  Great-Britain  ;  which  is  as  follows,  riz.  frcm 
London  to  St.  John's  in  Antigua,  from  thence  to  Ja* 
maica  or  America,  from  thence  to  London,  or  to 
fome  port  in  Great-Britain  or  iflands-^^that  faid  (hip 
failed  on  her  voyage  from  London  to  St.  John*s  in  An* 
tigua,  and  thence  proceeded  therein  to  New-London 
in  America,  at  which  port  iaft  aforefaid  die  plaintiff 
on  the  15th  of  O&ober  A.  D.  1790,  deferted  from 
faid  fhip  ;  and  foon  after  faid  (hip  proceeded  from 
faid  port  of  New-London  to  the  idand  of  Jamaica, 
whither  (he  was  bound. 

The  plaintiff  replied,  that  the  defendants  ordered  a 
deviation  from  the  voyage  for  which  he  (hipped,  and 
thereby  broke  their  contrad  widi  him  ;  that  he  had 
married  a  wife  at  faid  New-London,  and  had  become 
a  citizen  of  the  (late  of  Connecticut,  and  an  inhabi* 
tant  of  the  town  of  New-London,  and  that  faid  fhip 
after  her  failing  from  faid  idand  of  Antigua  proceed- 
ed to  the  iiland  of  Jamaica,  in  the  courfe  of  the  de- 
fendants' bu(inef8,  and  by  their  dire£Uon  to  New- 
London  in  America,  which  was  a  deviation  and  a 
breach  of  the  contrail  oil  the  part  of  the  defendants ; 
and  he  left  faid  fhip  as  well  he  might,  without  that 
that  the  plaintiff  was  a  fubje£t  of  the  king  of  Great- 
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Britain,  and  without  that  that  the  plaintiff  de&rted 
from  faid  (hip. 

The  defendants  affinned  over,  tliat  the  plaintiff  was 
a  fubjed  of  Great-Britain,  and  that  ^  he  did  defert 
from  faid  ihip  in  the  port  of  New-London,  as  alledg- 
ed  in  his  plea  in  bar ;  the  plaintiff  demurred  to  the  de- 
fendants rejoinder. 

By  the  court-^Two  queftions  arife  upon  thefe  plead- 
ings— I  ft,  whether  this  court  has  jurifdifition  of  this 
caufe,  as  the  contrad  was  made  in  a  foreign  jurif- 
difiion,  when  both  pardes  were  fub]e£ts  of  that  juri^ 
did^ioii,  and  the  defendants  ftill  are,  whatever  the 
plaintiff  may  be — -ad,  admitting  that  the  court  hath 
jurifdidion,  whether,  upon  thefe  pleadings  the  plain- 
tiff is  entitled  to  recover* 

The  queftion  of  jurifdi&ion,  is  to  be  confidered  in 
three  points  of  lis^ht ;  as  it  refpe£ls  the  plaintifl>  as 
it  tefpe^is  the  defendants,  and  as  it  refpefts  the  place 
where  the  caufe  of  a&ion  arofe. 

As  to  the  firil  point  under  the  queftion  of  }urif-« 
di£lion,  the  defendants  have  alledged  in  their  plea  in 
bar,  that  on  the  29th  of  0£lober  A.  D.  1789,  the 
plaintiff  and  defendants  > were  all  (nhjeSks  of  the  king 
and  kingdom  of  Great-Britain  and  under  allegiance 
to  faid  king  ^  that  they  never  were  citizens  or  fiib- 
jc&s  of,  not  refident  in  any  of  the  United  States, 
nor  under  allegiance  to  them  or  either  of  them  ;  and 
that  the  defendants  have  ever  fince  refided  in  Great- 
Britain,  and  there  have  fufficient  eftate  to  pay  all  their 
debts  \  and  that  the  plaintiff  on  the  1 5th  ot  O&ober 
A.  D-  1790,  at  New-London,  deferted  from  faid 
ftiip— none  of  thefe  allegations  except  the  plaintiff'sr 
delertfng  faid  (hip  being  traverfed  et  denied  are  adr* 
mitted. 

The  plaintiff  in  his  reply,  fays,  that  hd  left  faid  (hip 
at  faid  New-London  on  the  15th  of  Odiober  A.  D. 
1 790,  and  that  he  had  become  a  citiaen  of  the  ftate 
of  Cbnne&icut,  had  married  a  wife  in  faid  N«(vr-i 
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London  and  become  an  inhabitant  of  faid  town,  and 
that  he  ought  not  to  be  barred  without  that  that  he 
was  a  fubjeft  of  the  king  of  Great-Britain  and  dcfert- 
ed  from  faid  fliip  at  faid  New-London — ^The  firft  hSt 
traverfed,  is  no  where  alledged  in  the  plea  unlefs  it  be 
neceflarily  implied,  in  the  plaintiff's  being  a  fubje£t 
of  Great-Britain  on  the  29th  of  Oilober  A.  D.  1 789 — 
The  fecond  point  traverfed  is  an  inference  of  law  from 
the  hSts  difclofed  in  the  pleadings,  for  it  is  agreed  by 
both,  that  the  plaintiff  left  the  fhip  on  faid  15th  of 
O&ober. 

The  defendants  rejoin  and  fay  that  the  plaintiff  is 
a  fubje£l  of  Great-Britain,  and  that  he  did  defert  the 
ihip  at  faid  New-London  on  faid  15  th  day  of  0<^ober 
A.  D.  1 790-— The  traverfe  being  immaterial  makes  no 
alteration  in  the  ftate  of  the  tz&s  difclofed  in  the 
pleadings,  which  are,  that  on  the  29th  of  October  A. 
D.  1789,  the  plaintiff  and  defendants  were  all  fub- 
jcGts  of  the  king  of  Great-Britain  ;  and  that  they  ne- 
ver were  citizens  of,  nor  refident  in  any  of  the  Uni- 
ted States,  nor  owed  allegiance  to  them,  &c.  which 
muft  relate  to  the  time  before  the  29th  of  Oilober 
A.  D.  1789,  for  the  words  are,  never  were ;  had  the 
words  been  that  on  the  29th  of  06iober  A.  D.  1789, 
they  were  fubjefts  of  the  king  of  Great-Britain,  and 
that  they  never  were,  are  not,  nor  have  been  citizens 
or  fubje6ts  of  the  United  States,  or  either  of  them,  it 
would  have  included  the  plaintiff,  and  covered  all  the 
time  up  to  the  time  of  the  plea,  and  muft  have  been 
anfwered  \  and  it  is  exprefsly  alledged,  that  the  plain- 
tiff had  become  a  citizen  of  the  ftatc  of  Connecticut, 
and  an  inhabitant  of  the  town  of  New-London,  which 
is  not  denied  ;  he  had  right,  of  confequence,  to  main- 
tain an  a&ion  at  law  here  ;  but  be  this  as  it  may,  a 
fubjeA  of  the  king  of  Great-Britain,  who  is  in  amity 
with  the  United  States,  hath  right  to  maintain  per- 
fonal  anions  in  this  ftate. 

The  fecond  point  which  refpe£ls  the  defendants,  is 
rather  more  doubtful ;  although  it  be  true,  that  cri- 
minals who  flee  from  the  laws  of  their  country  into  a 
foreign  jurifdi^ion  to  efcape  puniihment ;  and  debt- 
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ors  to  avoid  the  juft  demands  of  their  creditors,  arc 
according  to  ^xifting  laws  and  ufages,  there  fcreened 
and  protefted  by  fuch  jurifdidlion,  from  the  demands 
of  juftice,  as  they  rauft  be,  without  the  aid  of  &ich 
jurifdidlion  to  take  or  profecute  them ;  yet  it  is  a 
practice  except  in  the  cafe  of  an  alien  enemy,  highly 
derogatory  to  any  government  in  a  civilized  country. 

Great  doubts  arofe  in  the  minds  of  fome  of  the 
judges  upon  this  point,  but  the  court  got  over  them^ 
upon  the  ground  that  the  plaintiff  had  right  to  profe- 
cute an  a£tion  for  the  recovery  of  his  dues  in  this  ftate ; 
that  a&ions  of  this  nature  had  been  fuftained  againft 
foreigners,  where  their  perfons  or  properties  had  been 
attached  and  holden — that  the  evidence  of  the  hSts, 
and  alfo  of  the  law,  under  which  the  contract  was 
made,  may  be  produced  and  certified  to  the  court 
here,  and  fubftantial  juflice  be  done  between  the  par* 
ties. 

As  to  the  third  point,  under  the  head  of  jurifdic- 
tion,  viz.  that  which  arifes  from  the  place  where  faid 
€ontra£^  was  entered  into  and  the  caufe  of  ad^ion  arofe. 

The  court  confidered  this  as  a  perfonal  right  in  the 
plaintiff^  and  tranfitory  where  ever  he  went,  and  that 
there  was  nothing  in  this  obje£lion  to  ouft  the  court 
of  jurifdidion. 

With  rcfpe£l  to  the  fecond  general  queftion,  which 
was,  whether  admitting  the  court  to  have  jurifdu^ion 
the  plaintiff  upon  the  pleadings  was  entitled  to  reco- 
ver. 

The  contract  is  in  writing,  and  there  is  no  difpute 
with  refpefl:  to  it  j  the  plaintiff  agreed  to  go  a  vopge 
in  the  /hip  Hebe,  as  a  mariner,  from  London  in 
Great-Britaini  to  Antigua  in  the  Wefl-Indies ;  from 
thence  to  Jamaica  or  America,  from  thence  to  Lon- 
don or  fome  port  in  Great-Britain  or  the  Iflands — ^by 
Iflands  muft  be  underflood,  lilands  of  Great-Briuin, 
lying  near  or  adjacent  to  that  kingdom  —and  from 
Antigua  to  Jamaica,  or  America,  is  inthedisjun£);n^ 
to  one  or  the  other,  but  not  to  both  f  from  Anti^u;^ 
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they  failed  to  New-London  in ,  America^  and  from 
thence  to  Jamaica.  At  New-London  the  defendants 
altered  the  voyage  and  ordered  a  deviation,  which 
was  to  gp  to  Jamaica,  and  the  plaintiff  left  the  ihip, 
which  he  had  good  right  to  do-r-and  if  it  be  cohfi* 
dered  that  the  mip  failed  firft  from  Antigua  to  Jamai- 
ca, and  from  thence  to  NewrLondon  in  America,  the 
cafe  would  be  ftronger  in  favour  of  the  plaintiff,  and 
the  defendants  breaking  their  contrad  the  plaintiff  bcr 
camereleafed  from  his  obligation  to  remain,  on  boaxd 
faid  fliip,  and  entitled  to  his  wages  up  to  ]hat  time, 
to  be  paid  him  at  the  place  of  difcharge. 

Judgment — Rejoinder  of  the  defendants  infuffi- 
cient  and  for  the  plaintiff  to  recover. 


%    \ 


Middlefex  County^  December  Terniy  A.  £).  1793, 

Ruflel  verf.  Cpmwdl. 

Theiflucput  "T^  RROR  to  rcverfe  a  decree  in  chancery  of  the 
mnft  be  dirca-  jj^  county  court,  on  a  petition  brought  by  faid  Ruf- 
thc^oJ^r  feUgainft  faidComweU,  fliewing  that  faid  Comwcll, 
jury.  on  the  20th  of  DeC|,  A.  D.  1770,  made  and  executed 

bis  note  to  Nehemiah  Higby,  for  fix  pounds  lawful  mo- 
ney, payable  on  demand  with  intereft  \  that  on  the  1 5 th 
of  December  A.  D.  1772,  faid  Higby,  for  a  valuable 
confideration  affigned  faid  note  to  the  petitioner  \  and 
o|i  the  I  ft  of  January  A.  D.  1789,  the  petitioner  ^ve 
notice  to  faid  Comwell  of  faid  aflignment,  and  de- 
manded payment,  faid  Higby  being  a  bankrupt  \  that 
he  fued  laid  note  to  November  county  court  A.  D. 
1789,  and  faid  adlion  was  continued  to  April  court 
A.  D.  1790,  when  faid  Comwcll  "produced  and  plead 
a  difcharge  of  faid  note  from  faid  Higby,  in  bar  of 
faid  adion,  dated  the  13th  of  April  A.  D.  1790, 
whereby  the  petitioner  was  debarred  from  recovering 
on  faid  note,  and  fubje£):ed  to  a  large  bill  of  coft,  al- 
though no  part  of  faid  note  had  ever  been  paid — ^and 
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prayed  that  faid  Cornwell  be  ordered  to  pay  faid  note 
to  die  petitioner. 

Plea  in  abatement— That  faid  petition  and  the  mat- 
ters therein  contained  were  not  fufficient  to  grant  any 
relief  to  the  petitioner.  Upon  which  the  county  court 
gave  judgment — that  faid  petition  be  negatived. 

Err<M"9  afligned — ift.  That  faid  petition  was  fuffici- 
ent and  ought  fo  to  have  been  adjudged — 2d,  That  the 
court  had  npt  anfwerod  the  iiTue  put  to  them. 

Judgment— -Manifeft  error.  Every  iffue  in  law  or 
fa^  joined  by  the  pardcs  and  put  to  the  court,  muft 
be  anfwered  direfbly  -y  which  was  not  done  in  thi^ 
cafe.  Root's  reports.  Smith  vs,  Bellamy,  200 — Gate^ 
ijs.  Nobles,  344 — and  Wodciworth  vs.  Clark,  542.    m  f^    I^UL 

Samuel  French,  jun,  verf.  Zacheus  Lyon.  (y^^      ^ 


PETITION  in  chancery,  (hewing  that  the  peti-  ^  "^^l^ 
tioner  gave  a  clear  deed  of  about  four  acres  of  written  agree- 
land,  worth  ^150,  to  faid  Lyon,  dated  the  i6th  of  ment  to  recoo- 
April  A.  D.  1789,  for  the  fecurity  of  a  debt  he  owed  ▼cy  on  paying 
feid  Lyon  of  ^f  6q— That  he  took  back  from  faid  Lyon  "^^^"^  "  * 
^t  the  fame  time  a  written  defeazance,  wherein  (aid 
Lyon  enga|[ed  that  upon  his  paying  him  £60  by  the 
firft  of  Apnl  then  next,  and  intereft,  that  he  would 
xeleafe  (aid  land  back  to  him  \  that  afterwards  the 
petitioner  was  attached  for  a  debt  by  the  initigation 
of  faid  Lyotiy   and   the  petitioner   applied  to  faid 
Lyon  to  give  bail  for  him,  and  he  refufed,  unlefs 
the  pedtianer  would  give  up  faid  defeazence,  which 
he  cQd  4  that  thereupon  faid  Lyon  claimed  to  hold 
faid  eftafee  ab(blutely,  unlefs  he  would  give  him  ten 
per  cent,  intereft  on  faid  debt,  and  inftead  of  return* 
mg  faid  original  defeazance,  after  he  was  completely 
indemnified  on  account  of  his  giving  bail,  be  gave 
him  another  writing  purporting  to  be  a  defeazance, 
upon  the   petitioner  paying  other  and  further  large 
fums  to  the  amount  of  ^142  when  only  £60  and  in- 
tereft vtras  due — and  that  (aid  Lyon  had  commenced 
^  fuit  againft  him  for  the  land,  and  praying  for  a  dif« 
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covery  from  the  refpondenf  and  for  relief.  The  re- 
fpondent  >being  put  upon  oath,  and  faid  deed  produc- 
ed, and  alfo  the  dcfeazance  by  the  petitionee,  which 
was  in  the  words  following,  viz.  Tliis  certifies  that  I 
have  agreed  with  Samuel  French,  jun.  that  if  faid 
French  pays  me  £62-12  lawful  money,  by  the  firft  of 
April  next,  then  I  promife  to  give  him  back  a  deed 
of  faid  land — ^Dated  i6th  of  April  A.  D,  1789. 

The  court,  on  hearing  the  petition  on  the  merits, 
found  the  fads  alledgcd  to  be  true,  and  adjudged 
faid  eftate  to  be  redeemable — ^and  ordered  and  dired- 
cd  that  the  petitioner  have  liberty  to  redeem  faid 
eftate  upon  his  paying  the  principal  of  faid  debt,  and 
the  intereft,  by  the  ift  of  February  then  next. 


*   %  Chauncey  Bulkley  ver/.  Wright  and  Little,  ex- 

ecutors of  Noah  Bulkley. 

Upon  a  joint  "f^ETITION  in  chancery,  {hewing  that  in  March 
and  fcTcral  ob*   W^  A.  D.  1 775,  the  petitioner  and  faid  Noah  and 
£haJh  wml  ^^^"^^  Bulkley  were  in  partnerihip  in  trade ;  that  they 
edy  againft  cl-  diflblved  their  partnerihip,  and  entered  into  written 
ther  of  the  ob-  articles  of  agreement  that  the  petitioner  fliould  pay 
Iigors  or  their  j,]^  ^j^^  company  debts  ;  and  if  they   exceeded  £3$^ 
faid  Oliver  and  Noah,  jointly  and  feverally,  promifed 
to  pay  two  thirds  of  what  the  company  debts  fhould 
exceed  faid  £35^*     That  faid  Noah  died  in  A.  D. 
l1^6^  leaving  a  pleptiful  eftate,  a  vrill,  and   the  re- 
fpondents  his  executors  ;  that  faid  Oliver  died  in  A. 
D.  1778,  leaving  a  will,  the  petitioner  and  Jofeph  * 
Bulkley  his  executors,  but  no  eftate.     That  the  com- 
pany debts  amounted  to  ^^906-10-2   lawful  money, 
which  exceeded  faid  ;^350  the  fum  of  jf  S?6-io-2, 
one  third  of  which  amounted  to  / 185-10,  which  was 
faid  Noah's  part  to  pay,  and  which  neither  he,nor  his 
executors  had  ever  paid,  and  being  without  remedy 
at  law  prayed  that  the  refpondents  be  ordered  to  pay. 

The  refpondents  plead  in  abatement,  that  the  peti- 
tioner had  adfquatc  remedy  at  law. 
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Judgment — ^that  the  plea  in  abatement  was  fuffici- 
cnt.  For  the  engagement  fet  forth  in  the  petition  is 
faid  to  be  joint  and  feveral  between  faid  Oliver  ami 
Noah;  if  fo,  either  of  them  or  their  executors  may  be 
fued  feverally,  and  Oliver  furviving  Noah,  will  be  no 
impediment  at  law. 

The  petitioner  moved  to  amend  his  petition  bjr 
ftriking  out  *^  feverally  "  which  was  allowed  on  pay- 
ment of  coft.  It  being  evidently  a  miftakc,  for  the  peti- 
tioner had  brought  an  a£^ion  at  law  upon  the  fame 
agreement  againft  the  refpondents,  declaring  upon  it 
as  joint,  and  failed  becaufe  his  remedy  was  in  chan- 
cery only  i  he  now  feeks  his  remedy  in  chancery  and 
fails  becaufe  he  has  dcfcribed  the  agreement  to  be  fe- 
veral as  well  as  joint. 


lo  a  biil'of 


Starr  ver/l  Goodwin. 

WRIT  of  error  to  reverfe  a  judgment  of  the 
county  court  in  an  aftion  of  trover  for  a  faic"of*a  *^d 
-veflel's  boat,  brought  by  Goodwin  againft  Starr.  The  with  Its  appur- 
defendant  by  agreement  plead  fpecially  that  faid  tcnanccs,  the 
Goodwin  in  A.  D.  1788,  built  the  fchoonor  Abiah,  >^jl^  ^^  °°' 
that  he  alfo  built  faid  boat  to  go  in  her  and  for  her 
ufe,  that  it  had  been  witli  faid  fchooner  in  all  her 
Toyages,  and  is  the  only  boat  belonging  to  faid  fchoon- 
er ;  that  faid  Goodwin  gave  a  bill  of  falc  of  faid 
fchooner,  with  her  tackle,  apparel,  furniture,  and  ap- 
purtenances, to  Mr.  Alfop,  who  fold  her  to  faid  Starr, 
and  by  force  of  faid  bill  of  fale  faid  boat  pafTcd.  The 
plaintiff  demurred  to  this  plea,  and  the  qucftion  was 
whether  the  boat  pafled  by  the  bill  of  fale,  under  the 
defcription  of  appurtenances  ;  the  county  court 
judged  that  the  boat  did  not  pafs  and  gave  judgment 
that  the  plea  in  bar  was  infufficient  and  for  the  plain- 
tiff to  recover. 

Error  afligned — that  faid  county  court  ought  to 
have  judged  liiid  plea  in  bar  fufficient. 

By  the  court — ^There  is  nothing  erroneous  in  the 
judgment  complained  of — ^This  judgment  was  affirm- 
ed by  the  fupreme  court  of  errors  in  June  A.  D.  1794^ 
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New-Haven  County^  'January  Term^  A.  D.  1794* 

Law  verf.  Atwater,  &c. 

In  an  afiion  A  CTION  for  refcuing  Abiather  Hull,  whom  the 
mtL^^^l^r  -fjL  plaintiff  had  caufed  to  be  attached  on  a  note 
the  plaintifT  given  to  him  by  faid  Abiather,  dated  the  1 5th  of  Oc-» 
Biuft  prove  his  tober  A.  D.-  1 792,  for  100  dollars,  payable  on  de- 
^JcbL  mand,  with  lawful  intereft  •,  whereby  he  had  loft  his 

debt,  &c. 

Plea — not  guilty — IfTuc  to  the  jury.  The  plaintiff 
did  not  purfue  his  adlion  upon  the  note,  and  had  re- 
covered no  judgment  againft  faid  Hull.  The  defend- 
ants objected  againft  the  plaintiff's  producing  any  evi- 
dence to  prove  his  damages,  as  this  was  upon  mean 
procefs,  and  no  judgment  had  been  recovered. 

By  the  court-^The  plaintiff  may  produce  his  note 
and  prove  his  damages — ^The  plaintiff  produced  faid 
note  which  had  fubfcribing  witnefles  ;  and  the  de- 
fendants denied  that  faid  Hull  ever  executed  faid  note, 
and  the  fubfcribing  witnefles  not  being  prefent  in 
court,  the  plaintiff^  offered  to  prove  the  execution  of 
faid  note  by  comparifon  of  the  hand  writing,  but  was 
not  permitted  to  do  it,  as  there  were  witnefles  to  th« 
note.  The  plaintiff  then  oftered  evidence  to  prove 
that  faid  Abiather  had  acknowledged  that  he  figned 
the  note — this  being  objeScd  againft,  that  although 
it  would  be  good  evidence  againft  faid  Hull  himfelf, 
yet  it  is  no  evidence  againft  the  defendants  to  conclude 
them — ^and  the  evidence  not  being  admitted  the  plains 
tiff  was  non-fuited. 


lEdward  Tyler  verf.  Atwater^  Hull,  &c- 


Attackments 


as  wcU  as  fum-     A  CTION  of  trefpafs  for  an  affault  and  tattery 

monfes  may  be  jfj^  committed  upon  the  plaintiff.     Plea  not  guil-* 

dircded  to  in-  ty.     Ifliie  to  the  lury. 
different   per-      '  •'      ' 

fons  to  fcnre.         The  cafe  was — A.  Law  prayed  out  a  writ  of  attach- 
ment againft  Abiather  HuU^  one  of  the  deiwdants 
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and  had  it  diredled  by  the  juftice  to  die  plaindflFto 
fenre^  as  an  mdlfienent  perlbrii  there  being  no  proper 
offioer  to  be  had ;  and  the  plaintifF  undertook  to  ferre 
laid  attachment  on  the  body  of  faid  Htill^  which  occa« 
iioncd  the  Teiiftancc,  afianlt  and  hatterjr  ooniplained 
of.  One  point  made  in  die  cafe  ¥ras,  that  a  juftice  of 
the  peace  had  no  right  or  authority  to  dire£l  an  at- 
tachment to  an  indifferent  perfcm  to  ferve  in  any  cafe* 
The  jury  found  a  verdidi  for  the  plaintiff. 

By  the  court— ^The  Izw  in  the  terms  of  it|  makes 
no  diftin£lion  between  fummonfes  and  attachments 
in  this  refpedt)  and  it  has  been  long  fettled  in  prac-* 
tice,  for  jullices  to  dirtGt  attachments  as  well  as  fum^ 
tnonfes  to  indifierent  perfons  to  ferre,  and  in  confer' 
quence  thereof  they  muft  have  a  right  to  command 
Miftaace>  and  to  take  bail,  and  to  do  whatever  a  pro« 
per  ofic^  mighit  do  m  tfaofe  cafes. 

Stephen  Brunfoii  ver/.  Ezekiel  Brunfon. 

A  CTION  d  die  cafe,  dechring,  diat  die  defend-  *"  A  iedcradw 
Jr%    ant  m  and  by  s(  certain  wntmg  or  receipt,  ufw  contna  and 
der  ms  hand,  and  by  him  executed,  dated  die  14th  of  not  merely  ^lie 
November  1785,  acknowledged  that  he  had  borrowed  cvideoc^oforic. 
of  the  plaindff  to  the  amount  of  j^49-J5-6  1-2  in  ftate 
notes  ;  and  that  die  defendant  had  never  paid  faid 
itate  notes,  although  often  requefted,  &c. 

A  demurrer  was  given  to  this  declaration,  un«- 
der  which  demurrer  the  following  exceptions  were 
taken — ift.  That  it  was  not  ftated  what  faid  notes 
were  worth  in  lawful  money — 2d,  That  there  was 
uo  contraft  fet  forth  or  alledged,  in  the  delaration^ 
only  evidence  of  a  contraS,  viz.  a  receipt  in  which 
the  defendant  acknowledged  that  be  had  borrowed 
f^Jd  notes — 3^^  That  no  breach  of  coatra6l*wa$ 
fufficiendy  affigned. 

By  the  court — ^The  declaration  is  infufficient  $  for 
Ibere  is  no  averment  that  the  defendant  did  bcurrow 
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faid  notes,  only  that  there  13  a  receipt  by  which  he 
acknowledged  that  he  had  borrowed  them — ^which  is 
only  an  averment  that  there  was  evidence  of  his  hav-* 
ing  borrowed  them»  A  pcrfon's  borrowing  money 
or  notes  is  a  good  confideration  of  a  promife  to  pay, 
either  ezprefs  or  implied  ;  but  the  declaration  mu(t 
fet  forth  a  promife  to  pay,  according  to  the  operation 
of  law  upon  the  fa£ts»  or  it  will  be  bad  upon  a 
demurrer. 


Fairfield  County^  January  Term^  A.  D.  17^4^ 

Nathaniel  Seely  and  the  Inhabitants  of  North 
Stratford,  legatees  under  the  laft  will  and  tef- 
tament  of  Samuel  Staples,  ver/.  the  Executor 
of  (aid  Staples. 

An  appeal  muft     A   PPEAL  from  probate.    The  appeal  was  taken 

bcukenfrom     /\^  on  the  I  ft  of  January  A.  D.  1794,  from  the 

Scrcc*of*pro^  lollowing  ordcrs  of  faid  court  of  probate,  viz.  from 

btte  within      an  allowance  made  to  the  executor  of  faid  Staples,  in 

eightccnmonths  his  account  on  the  j6th  of  February  A.  D.  1789,  of 

from  paffiog      ^(534.2-2  ;  and  on  the  25th  of  fame  February  a  fur- 

tner  fum  of  ^^218-1 1-9  ;  and  on  the  28th  of  March 

A.  D.  1 79 1,  of  a  further  fum  of  ^f  79-10- 1  ;  and  on 

the  15th  of  November  A.  D.  1793,  of  a  further  fum 

of  ;^ 23-7-8,  and  for  fundry  other  allowances  up  to 

the  1 2th  of  December  A.  !D.  1793^ 

The  appellee  plead  in  abatement  that  the  orders  of 
probate  made  on  the  i6th  and  25th  of  February  A.  D. 
1789,  and  on  the  28th  of  March  A.  D.  1791,  were 
made  and  pafied  more  than  eighteen  months  before 
the  I  ft  of  January  A.D.  i794>  when  faid  appeal  was 
taken. 

The  appellants  replied,  that  faid  allowance  of 
/'634-2-2,  and  of  ;f  2 1 8-1 1-9,  andof  j^ 79-10- 1  with 
laid  ;^2  3-7-8,  and  all  after  aUowances  up  to  the  I2th 
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of  December  A.  D.  17939  made  to  find  executor,  were 
only  fo  many  articles  allowed,  which  made  and  com- 
pofed  the  general  account  of  faid  executor,  and  which 
^1^8  finally  fettled  and  clofed  on  the  12th  of  Decem* 
ber  A.  D.  1 793,  within  eighteen  months  of  the  time 
faid  appeal  was  taken — ^To  this  reply  the  appellee  de- 
murred— ^and  judgment  that  the  reply  was  infuiBcient, 
and  that  the  appeal  abate  as  to  all  thofe  decrees  ex- 
ceplijed  to  in  the  plea  of  abatement. 

Thomas  Balding  and  the  Inhabitants  of  the 

town  of  Norwalk,  'verf.  Mary  SiUiman,  ad- 

ininUtratrix  of  Gold  S*  SiUunan,  Efq.  de- 
ceafed. 

# 

WRIT  of  error  to  reverfe  a  decree  in  chancery  „Jf^^g^ 
of  the  county  court,  on  a  petition  brought  g^^  2!^"^*" 
by  the  plaintiffs  in  error  againfl  faid  adminiftratrix  ;  negligence,  nor 
fliewing  that  in  thfi  courfe  of  the  war  faid  Gold  S.  ^^"^  *«  ^ 
Silliroan,  being  ftate's  attorney,  recovered  judgments  ^  a  new^i 
for  military  delinquencies  in  laid  Norwalk,  to  the  a- 
mountof  £^o lawful  money,for  fines,and  for jf  35-6-6 
coils ;  for  which  fums  he  took  out  executions  and  de- 
livered them  to  the  ffaeriff  to  colle£b,  as  appears  by  a 
letter  he  wrote  to  the  petitioners  in  0£lober  A.  D. 
tySj  'y  that  he  colIe£led  on  faid  executions  the  fum 
of  j^4 1-6-2  of  faid  fines  and  ^f  4-2-6  of  fliid  cofts, 
which  he  paid  to  John  Davenport,  Efq.  and  what 
became  ox  the  remainder  of  faid  fines  and  coft  the 
petitioners  had  no  knowledge.  That  in  A.  D. 
1782,  they  were  indebted  to  faid  Gold  S.  SiUiman 
^10  for  fervices,  paid  him  ^2-14  in  part  5  that  in 
April  A.D.  1786,  he  fued  them  on  book  for /40,  on 
which  fuit  the  petitioners  were  defaulted,  and  he  re- 
covered a  judgment  for  ^40  debt  and  coft,  when  at 
the  fame  time  they  owed  him  but /*  7-6.  That  the 
petitioners  were  wholly  ignorant  01  faid  profecutions 
for  military  delinquencies,  until  they  received  faid  let- 
ter in  O&ober  A.  D.  1787,  or  of  the  law  for  the  rcco-» 
very  of  fines  for  military  delinquencies,  whereby  the 
towns  were  fubje^ed  to  cofts-'--or  that  faid  Gold  S, 
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SiUtman  had  tadcen  judgment  for  more  than /7-10  in 
his  faida^ioH)  until  after  the  commiiEon  on  nid  eftate 
had  expired,  faid  eftate  having  been  reprefented  in« 
folvent :  that  they  were  without  remedy  at  law,  pray- 
ing that  an  injun£lion  be  laid  on  faid  execution. 

Plea  in  abatement  in  nature  of  a  demurrer — ^aitd 
"  judgment  of  the  county  court  that  faid  petition  was  in-r 
fufficient. 

Error  afligned-r-Hiat  faid  petition  was  fufficienf 
and  ought  fo  to  have  been  adjudged. 

By  diis  court — ^Iliere  is  nothing  erronerous  in  the 
judgment  complained  of — ^If  the  execution  is  wrong 
the  plaintiffs  remedy  is  by  a  new  trial ;  as  to  their  claim 
they  have  been  guilty  of  grofs  negligence,  in  not  ex- 
hibiting it  to  the  commilEoners  in  feaibn^  againfk 
which  chancery  will  not  interpofe  to  give  relief. 


Litchfield  County  J  January  Teptiy  A.  D.  1794, 
Allen  ^erf.  Frifbee  and  Wife. 

Apromifc  ''T'jrj'Rrr  of  error  to  revcrfc  a  judgment  of  the 
^de  in  con-  yy  county  court,  in  an  aftion  brought  by  Friibee 
4ifchar^e  giv-  ^^^  W"*^  ^^'  Allen,  dcclarmg  mat  on  the  7th  of  Feb* 
en,  is  not  cut  ruary  A.  D.  1 792,  the  defendant  made  a  fettlement 
off  by  the  dif-  ^th  the  plaintiffs  of  an  account  the  defendant  had 
^^*"?^*  with  his  wife,  antecedent  to  her  intermarriage  with 

faid  Friftee  ;  that  there  was  found  due  to  her  the 
fum  of  ^4-13-3,  befides  a  debt  due  to  Leaverit  anc) 
company  of  £6^1  y  for  goods  which  (he  liad  taken  up 
at  faid  Leaverit's  ftore  by  verbal  orders  from  faid  Al- 
len, arid  which  was  charged  to  him  ;  that  the  plain-* 
tiffs  propofed  to  the  defendant  to  give  his  notes  for  the 
faid  balance  of  ^^4- 13-3  $  and  alfo  to  pay  laid  Leave* 
tit  and  company  faid  fum  of  £6^1  for  the  goods  ihe 
had  taken  up  there  ;  and  that  then  they  would  give 
H™  SI  ^ifcharge  from  all  demands,  &c.  to  which  pro? 
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pofal  of  the  plaintiffs  the  defendant  aflented  and  a- 
greed  ;  and  thereupon  the  defendant  made  and  exe- 
cuted two  notes  for  the  faid  ftim  of  £^'iyi  to  the 
plaintiffs,  and  in  confideration  of  his  being  indebted  as 
aforefaid,  and  of  the  plaintiffs  difcharging  him  from 
^U  demands  as  aforefaid^  the  defendant  affiimed  and 
promiied  to  pay  faid  debt  of  /6- 1  to  faid  Leayerit\nd 
company  ;  and  thereupon  the  plaintiffs  made^  exe» 
cuted  and  delivered  to  the  defendant  a  difcharge  of  all 
demands  of  erery  kind  and  nature,  and  that  the  de«* 
fendant  had  never  performed  his  faid  promife,  nor 
paid  faid  debt  of  ^^^i  due  to  faid  Leaverit  and  com- 
pany as  aforefaid  ;  but  that  the  plaintiffs  being  liable 
therefor,  had  been  obliged  to  pay  the  fame. 

Plea  in  bar — ^That  ^e  plaintiffs  on  the  27th  of 
February  A.  D.  1792,  gave  and  executed  to  the  de- 
fendant a  difcharge,  in  the  words  following,  <<  In 
confideration  of  two  notes  for  ;^4-i3-3,  we  do  dif- 
charge faid  Allen  from  all  b^ks,  bonds,  notes,  dam- 
agc%  &C.*'  and  that  there  was  no  agreement  entered 
into  between  faid  parties  except  what  was  contained 
in  fcid  writing.  The  plaintiffs  replied,  that  the  de- 
fendant did  in  confideration  of  faid  difcharge  promife 
by  parol  to  pay  faid  Leaverit  and  company  faid  debt 
pf  £6-Vj  as  hedged  in  the  plaintiffs  declaration. 

The  defendant  demurred  to  the  plaintiff^  reply — 
.and  the  county  court  judged  that  the  reply  was  fufii«« 
eieft,  and  for  the  plaintiffs  to  recover. 

Error  afiigned — ^That  faid  county  court  ought  to 
have  judged  faid  reply  to  have  been  infuiBcient. 

By  this  court — There  is  nothing  erroneous  in  tho 
jttdtgnient  complatned  of. 

Nothing  is  clearer  &an  that  the  antecedent  indebt* 
ednefs  and  the  giving  of  the  difcharge,  was  a  good 
confideration  of  the  promife — ^and  that  the  difchargd 
could  not  operate  to  cuf  off  a  promife^^  of  which  it  waQ 
the  confideration, 


/ 
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Cook  verf.  Prefton. 

ERROR  to  reverie  a  decree  in  chancery  of  the 
county  court,  upon  a  petition  of  review  brought 
drawiAgadeed,  by  Cook  againft  Prefton — ftating,  that  faid  Prefton 
relieved  againft  brought  his  petition  again  ft  faid  Cook  tothe  county  court 
tfi  cfunccry.      h^iden  at  Litchfield,  in  March  A.  D.  1793  \  fhewing 
that  in  A.D.  1736,  Ipt  No.  56,  in  the  Waterbury  ri- 
ver divifion,  wajs  laid  out  to  Thomas  Peirce,  bounding 
Caft  on  Waterbury  river,,  fouth  on  lot  No.  57,  north 
on  lot  No.  55,  and  weft  on  land  laid  out  to  die  heirs 
of  Jofiah  Harris,  100  rods  on  faid  river  at  the  eafl: 
end,   100  rods  north  and  fouth  at  the  weft  end,  and 
140  rods  on  the  fouth  line,  and  20  rods  on  the  north 
line,  and  was  laid  out  for  fifty  acres.  That  on  the  ipth 
of  March  A.  D.  1 792,  faid  Prefton  executed  to  faid 
Cook  a  deed,  with  covenants  of  feifin  and  warranty, 
of  a  trafl  of  land  defcribed  in  faid  deed  as  follows, 
viz.  one  .piece  of  land  in  Litchfield,  containing  fifty 
acres,  more  or  lefs  ;  bounded  eaft  on  Waterbury  ri- 
ver, north  on  David  Morfe,  weft  on  Harris  Hopkins/ 
fouth  on  high  way  in  part,  and  part  on  Clark  Royce, 
Reuben  Atwater  and  Chace  Harrington  ;  being  the 
whole  of  the  56th  lot,  with  the  buildings  thereon 
ftanding.     Thatfeid  Cook  on  the  27th  of  November 
A.  D.  1 792,  inftituted  an  a£^ion  againft  the  petition- 
er, on  the  covenants  of  feifin  in  faid  deed,  alledging 
for  breach  that  the  petitioner  was  not  feized  of  thirty 
acres  of  faid  land  in  faid  deed,  being  the  fouth  part  of 
faid  defcribed  tradi  ;  but  that  the  fame  at  the  date  of 
£iid   deed  was  owned  by  faid  Clark,  Reuben  and 
Chace  ;  which  aflion  was  then  pending,  and  which 
they  agreed  to  fubmit  to  the  arbitrament  of  the  hono- 
rable Oliver  Wolcot,  £fq.  and  Andrew  Adams,  £fq, 
and  that  their  award  ihould  be  the  rule  of  damages  in 
faid  a£iion  :  that  faid  arbitrators  found  againft  the 
petitioner  that  he  (hould  pay  the  fum  of  ^^87-16-8 
damages.     Th?it  it  appeared  to  Yaid  arbitrators  that 
faid  56th  lot  ^s  originally  laid  out  to  contain  faid 
thirty  acres  owned  by  faid  Clark,  Reuben  and  Chace, 
pf  whicb  the  petitioner  was  wholly  ignorant,  xatA 
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then,  and  contained  eighty  feven  acres,  when  accord-f 
ing  to  the  furvey  bill  mereof,  it  did  not  contain  faid  ^ 
thirty  acres  ',  that  at  the  date  of  faid  deed  it  was  well 
known  to  belong  to  faid  Clark,  Royce,  &c.  that  in  the 
contradi  and  bargain  it  made  no  part  of  the  confider- 
ation,  was  not  (old  nor  pretended  to  be  by  the  peti- 
tioner i  that  they  applied  to  Efq.  Catlin,  to  draw  faid 
deed,  and  informed  him  of  their  bargain,  and  inftru£t- 
ed  him  to  draw  faid  deed,  fo  as  to  convey  all  the  land 
lying  within  the  north  eaft  and  weftem  boundary,  and 
fouth  to  the  northern  boundary  of  faid  thirty  acres, 
then  in  the  pofleflion  of  faid  Royce,  &c.  and  no 
more,  and  the  tru^  boundaries  of  faid  thirty  acres  were 
vrell  known  to  all  parties  ;  but  faid  Catlin  by  miftake, 
contrary  to  the  inftru£tion  and  intent  of  the  parties, 
inferted  thefe  words,  being  the  whole  of  the  56th  lot  $ 
which  was  not  obfervod  by  either  of  the  parties  at  the 
time  of  executing  faid  deed,  and  praying  that  faid 
award  might  be  cancelled,  and  a  perpetual  injun&ion 
laid  on  faid  Cook,  not  to  profecute  him  on  die  cove-<. 
nants  in  faid  deed,  or  otherwife  gr^nt  him  relief. 

The  refpondent  made  anfwer  by  denying  the  izdtn 
alledged  in  the  petition,  a3  the  ground  lor  relief. 

The  county  court  heard  the  caufe  on  the  meritSj 
and  found  the  fa&s  alledged  in  faid  petition  to  be  true, 
and  decreed  faid  award  to  be  cancelled,  and  laid  Cook 
under  a  perpetual  injun&ion  not  to  profecute  faid 
Prefton  on  the  covenants  in  faid  deed — and  that  faid 
Cook  brought  a  petition  of  review  to  the  county  court, 
itating  that  he  had,  fince  faid  decree,  found  new  and 
material  evidence,  viz.  Joel  Bradley,  &cl  &c.  who 
would  teftify  that  the  contra£l  was  for  the  whole  of 
faid  fifty-fixth  lot,  that  the  inflruftions  to  Efquire 
Catlin,  were  to  draw  the  deed  for  the  whole  of  faid 
lot  in  the  very  words  in  which  it  is  drawn  ;  and 
that  faid  Prefton  declared  that  he  meant  to  convey 
the  whole,  and  run  the  rifque  of  holding  it. 

Plea  in  abatementr— That  all  the  pretended  new 
evidence  was  well  known  to  faid  Cook,  and  might 
have  been  had  at  faid  former  trial)  but  for  hi$  own 
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negligence,  and  prayed  faid  court  to  difinifs  faid  peti* 
tion,  becaufe  it  did  not  contain  fufiicient  reafons  for 
a  rehearing  ;  and  thereupon  faid  county  court  judged 
faid  plea  in  abatement  to  be  fufficient,  and  diunified 
faid  petition  as  infufficient. 

Error  ai&gned' — ^That  the  county  court  ought  to 
have  judged  that  faid  petitition  was  fufficient. 

t  

By  the  c6urt-«— There  is  nothing  erroneous  in  the 
judgment  complained  of. 

According  to  the  kiOts  ftated  in  Prefton^s  petition, 
which  are  found  to  be  true  by  the  court,  nothing  can 
be  clearer,  than  that  he  ought  to  be  relieved  againfl: 
the  miftake  in  drawing  the  deed,  and  that  the  relief 
granted  was  proper. 

Whether  the  petition  of  review  contained  any  new 
matter,  or  new  evidence,  which  was  not,  or  might 
not  have  been  had  at  the  trial  but  for  the  negligence 
of  the  petitioner,  the  court  who  heard  the  caufe  are 
the  oiily  proper  judges. 


— —  Spencer,  Efq.  Judge  of  Probate  ver/. 

Silas  Church,  &c. 

An  idminiftra-      A    CTION  on  the  adminiftration  bond,  condition« 

T  "hil^bo.d''  J^  ^^  **^  ^^^  ^^*'*  who  being  appointed  admin- 
fM^a  "note"  iftrator  on  the  eftate  of  Samuel  Church  deceafed,  with 
which  was  liT-  the  Will  annexed,  fhould  faithfully  adminifter  on  faid 

tributed  to  him  ^ate. 
and  other  lega- 
tees, and  after-      The  defendants  plead  that  (aid  Silas  had  perform* 
wdsfoldby    cd  the  condition  of  laid  bond. 

The  plaintifF  replied  todai&gned  fundry  breaches, 
amongft  which  was,  that  he  had  waited  and  embez- 
zled a  certain  ftate  note  for  the  fum  of  ^^  163,  and 
which  was  inventoried  at  £29  lawful  money. 

The  defendants  traverfed  all  the  breaches  affigned 
in  the  reply,  and  the  parties  were  at  ifliie  to  the  court, 
— The  court  found  in  favor  of  the  plaintiff  as  to  two 
of  die  breaches  ai&gned  ;  but  as  to  the  ^163  note, 
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it  appeared  that  faid  note  was  on  the  6th  of  Mayj 
A.  D.  1790^  diftributed  to  and  among  eight  legatees, 
faid  Silas  beng  one  ;  and  each  legatee  thereupon  be- 
came entitled  to  one  eighth  of  faid  note  in  common 
with  the  other  /even  ;  that  faid  Silas  kept  faid  note 
and  fold  it  in  July  A.  D«  1790,  and  was  accountable 
to  each  legatee  for  his  part ;  but  as  adminiftrator, 
the  court  found  he  had  been  guilty  of  no  breach  of 
the  condition  of  the  bond  in  this  article. 

» 

Doty  virf*  Reed. 

ACTION  of  the  cafe  defctibinig  the  defendant  to      An  abfcouP 
be  an  abfconding  debtor,  and  a  copy  left  with  "*S  **^^'^''^*"' 
a  perfon  defcribed  to  be  his  agent,  fador,  truftee,  2hc  pcrfon  cop- 
&c.  and  who  had  of  his  effects  in  his  hands.     It  was  ied  has  no  ef-^ 
determined  that  the  defendant  could  not  in  this  ftage  ^.^'  ^^  ^^  '^ 
of  the  caufe  plead  that  the  perfon  copied  was  not  his  v^i  n- 

1-11  1  •       IT-  ri     •     1  •    1        t        r        1  .     ^^^^  Bacon  v/, 

agent,  and  had  not  his  enects  m  his  hands ;  for  this  Mafters,  ant 
would  deprive  the  plaintiff  of  the  benefit  of  the  gar-» 
ni{hee's  oath,  which  he  is  entitled  to  by  law  upon  the 
fcire  facias. 

Baldwin  verf.  Potter, 

ERROR  to  reverfe  a  decree  in  chancery  of  the 
county  court,  on  a  petition  brought  by  Potter  er^f^'^  fhc^' 
vx.  Baldwin,  ftating  that  in  March  A.  D.   1788,  he  handsofathird 
was  indebted  to  Cadin,  £gy  for  which  Samuel  Phelps  perfon  to  hold 
gave  his  note  to  faid  Catlin,  payable  in  fix  months^  *°^*°  ^  ^^^' 
and  for  his  indemnity  took  a  deed  of  the  petitioner  of  ^  TOudltion^ 
two  acres  of  knd,  worth  jC^o,  which  it  was  agreed  aeeda  no  menw 
{hould  be  depofited  in  the  nands  of  the  town  clerk,  to  wMdum  in 
hold  and  not  to  record,  and  to  be  delivered  up  to  the  '^'^J' 
petitioner  upon  his  paying  faid  Catlin  the  debt  for 
.which  faid  Samuel  Phelps  gave  hi^  note — ^that  the  pe-« 
titioner  went  into  Vermont  and  by  ficknefs  was  pre- 
vented from  returning  in  faid  fix  months  to  pay  faid 
debt — ^thabiaid  Baldwin  applied  tafaid  Phelps  to  pur* 
chafe  faid  land,  and  to  Catlin  for  faid  note,  but  was 
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refufed  ;  faid  Baldwin  then  applied  to  faid  Catlin  and 
falfeiy  affirmed  to  him,  that  he  was  defired  by  faid 
Phelps  to  pay  and  take  up  his  faid  note ;  faid  Catlin 
not  fufpedling  any  evil  defign,  received  the  pay  and 
delivered  up  faid  note  to  him ;  and  having  thus  frau* 
dulently  obtained  faid  note,  faid  Baldwin  went  to  faid 
Phelps  and  threatened  him,  that  unlefs  he  would 
give  him  a  deed  of  faid  land,  he  would  immediately 
put  his  note  in  fuit,  upon  which  faid  Phelps  gave  him 
a  deed  of  faid  two  acres  of  land,  upon  faid  Baldwin's 
promife  to  reconvey  it  to  the  petitioner,  upon  his  pay* 
'ing  him  faid  debt ;  alledging  that  faid  Baldwin  refu- 
fed to  reconvey  to  him  faid  two  acres  of  land,  and 
praying  that  faid  Baldwin  be  ordered  to  reconvey  faid 
land  upon  his  paying  faid  debt,  &c. 

The  refpondent  demurred  to  this  petition,  becaufe 
there  was  no  virritten  defeafance  to  faid  deed ;  and  the 
court  gave  judgment  that  the  petition  was  fufficient ; 
and  upon  a  hearing  on  the  merits,  the  court  found  the 
fads  alledged  in  faid  petition  to  be  true,  and  ordered 
and  decreed,  that  the  petitionee  reconvey  faid  land  to 
the  petitioner  iy>on  his  paying  the  balance  of  the  debt 
paid  to  faid  Catlin,  and  intereft. 

Error  affigned — ^That  the  county  court  ought  to  have 
judged  faid  petition  to  have  been  infufficient. 

And  by  this  court-*-There  is  nothing  erroneous  in 
the  judgment  complained  of.  The  deed,  by  the  a* 
greement  of  the  original  parties,  was  depofited  in  the 
hands  of  the  town  clerk,  to  be  held  by  him,  unre- 
corded, and  to  be  delivered  up  to  the  petidkHier  upon 
his  paying  faid  Phelps'  note  to  Catlin,  and  not  to  be 
delivered  over  to  Phelps,  until  there  was  a  final  failure 
^  on  the  part  of  the  petitiftner  to  pay  and  indemnify 

faid  Phelps,  on  account  of  faid  note ;  that  no  writing 
or  memorandum  was  neceffary  to  control  the  operas 
tion  of  the  deed  between  faid  parties,  and  faid  Phelps 
could  convey  no  greater  right  than  he  bad  by  the 
deed  lodged  with  the  town  clerk. 
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Stevens  verf.  Payne. 


CnON  of  the  cafe^  declaring  that  the  parties    The  record  of 
fubmitted  to  arbitration,  a  dilpute  relative  to  a  the  juftice,  and 


a; 

Stiox£iSy  which  the  defendant*  held  againft  the  1^^);^*"^^^ 
plaintiff  and  which  was  in  fuit,  and  gave   notes  to  ted  to  teftify/ 
abide  the    award  of    arbitrators,  and    agreed    that  whether  a  cer- 
faid  fuit  fliould  be  dropped ;   that  faid  arbitrators  {^*"  ^^^ 
made  an  award  in  the  premifes  in  favor  of  the  plain-  t^^^Ht "  not, 
tiff ;  and  that  the  defendant  contrary  to  his  agreement  in  a  trial  at 
and  unknown  to  the  plaintiff  appeared  in  faid  a£lion  iiw,iii  theAato 
and  recovered  judgment  for  a  large  fum  in  damages  «  New-Tort 
and  took  out  execution,  by  which  the  plaintiff  was 
put  to  great  trouble  and  coft  to  get  relieved  from* 

The  defendant  plead  in  bar,  that  faid  judgment 
was  by  miftake,  and  that  he  never  colledied  any  thing 
of  the  plaintiff  on  faid  execution  ;  that  he  had  (ince 
brought  a  fuit  before  a  juftice  in  the  ftate  of  New- York 
againft  the  plaintiff;  and  by  the  laws  of  faid  ftate,  if  a 
defendant  has  any  claim  againft  the  plaintiff  in  the  fuit, 
under  ^10,  he  may  plead  an  offset,  or  be  forever  de-  ' 
barred  of  recovery  of  it  afterwards,  unkfs  the  balance 
found  due  to  the  defendant,  by  the  court  that  hath 
cognizance  of  faid  caufe,  exceeds  the  fum  of  /lo ; 
that  the  plaintiff  brought  in  and  had  ofiset  and  allow- 
ed fixteen  (hillings  by  the  jury  for  the  damages  de- 
manded in  this  adion. 

The  plaintiff  traverfed  the  defendant's  plea  in  bar, 

Ifiue  to  the  court— -The  principal  queftion  was, 
whether  the  platntiff^s  prefent  demand  was  brought 
in  and  offiiet  in  the  a&ion  before  the  juftice  in  die  ftate 
of  New-York.  The  juftice  was  prefent  and  fome  of 
the  jury,  who  tried  faid  caufe.  The  juftices  records 
certified  by  him,  were  admitted  to  be  read  in  evi- 
dence. Tne  juftice  and  the  jurors  were  admitted 
to  teftifv,  that  the  prefent  plaintiff  exhibited  no  claim 
to  be  ottkt,  in  that  a£iion,  but  that  he  then  declared 
his  cbdm  was  more  than  /lo,  and  that  the  fixteen 
flttUings  found  for  him  by  mt  verdiA  was  for  his  fpe- 
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cial  damages  in  that  particular  a^lion ;  for  being  fued 
without  any  caufe. 

The  court  found  that  the  plaintiff's  claim  in  this 
adlion,  was  not  brought  in  and  allowed  in  the  a£bioa 
in  the  ftate  of  N.  York  ;  and  that  the  pbintiff  recover. 


State  verf.  Benjamin  Lockier* 


New  trial 


gnnted  on  u  T  NFORMATION  for  a  burglary,  for  breaking 
^^^  ^"^  1  open  T.  CoUier^s  Printing^ffice  and  fteaUng  a 
'  book,  of  which  he  was  conviSed  by  the  jury.  Be- 
fore fentence  was  given  againft  him,  a  motion  was 
inade  for  a  new  trial,  on  d^e  ground  of  having  dif- 
covered  new  evidence;  and  on  a  hearing  c?  the 
new  evidence,  a  new  trial  was  ordered. 


AaioD  «>f  af.  Simeon  Smith  verf.  Crocker. 

fumput  doth  not  ^  ^ 

lie  for  a  collec- 
tor who  hat        A   CTION  of  indebitatus  aflumpfit,   for   money 

Senate'*"©  re-  J^^  P^^^  ^^  advanced  for  the  defendant ;  deelar- 

covcr'for  uxw  mg  tnat  he  was  coUedor  of  ftate  taxes,  in  die  town 

liehainot  col-  of  Sharon,  for  the  years  A.  D.   1782,  '83  and  '84; 

^«^^  that  he  had  fundry  taxes  in  his  rate  bill  againft  the 

defendant,  amounting  in  the  whole  to  /30 ;  that  he 

had  paid  and  fettled  all  the  defendant's  laid  taxes  with 

the  treafurer,  and  had  never  coUef^ed  or  received  any 

pay  therefor  from  the  defendant ;  that  in  A.  D.  1 787, 

the  plaintiff  moved  out  of  this  ftate  into  the  ftate  of 

Vermont ;  and  faid  taxes  paid  for  the  defendant  as 

aforefaid  ftillj  remained  due  to  the  plaintiff. 

The  defendant  demurred  to  the  declaration  ;  and 
judgment,  that  the  declaration  was  infufficient. 

By  the  court — It  is  the  plaintiff's  own  fault  that  he 
has  removed  out  of  the  ftate,  without  colleding  faid 
taxes ;  befides  he  has  an  execution  for  thefe  taxes  in 
his  own  hands,  and  ever  has  had,  by  which  be  may 
come  into  the  ftate  and  collef^  faid  taxes. 
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Jacob  Welles  verf.  Afa  Hutchinfon,  town  clerk, 

A  CriON  of  the  cafe,  declaring  that  in  Match  ^t^"^^^ 
/^  A.  D.  1783,  James  Holms  mortgaged  a  farm  a*decf '^*In» 
01  land  to  Jofhua  Welles,  to  fecure  the  payment  of  a  tared  upon  u, 
debt  of  jfjoo,  payable  by  the  firft  of  November  A.  rccdvedforrc* 
D.  1783  ;  which  deed  was  handed  to  the  defendant  dciivcrT7im' 
and  entered  upon,  received  for  record,  but  not  record-  unrccordc4 
ed ;  that  faid  Welles  being  indebted  to  Nathaniel 
Piatt,  the  fum  of  ;^3oo,  mortgaged  faid  lands  to  him 
for  fecurity  of  faid  debt,  which  deed  was  delivered  to 
the  defendant  and  entered  upon,  received  for  record, 
but  not  recorded.  In  January  A.  D.  1784,  faid  debt 
from  Holms  not  being  paid,  faid  Welles  being  indebt-  • 
^d  to  the  plaintiff  the  fum  of  ^i  77,  gave  him  a  mort- 
gage of  faid  land  to  fecure  the  payment  of  faid  debt  \ 
which  deed  was  delivered  to  the  defendant  and  enter- 
ed upon,  received  for  record,  but  not  recorded  ;  and 
that  the  plaintiff  had  paid  and  purchafed  up  faid  mort- 
gage deed  from  faid  Welles  to  faid  Flatt — and  the 
plaintiff  further  declared,  that  on  the  27th  of  May  A. 
D.  1784,  none  of  faid  deeds  lodged  with  the  defendant 
and  entered  upon  as  aforefaid,  being  recorded,  and 
none  of  faid  fums  paid  for  which  faid  land  was  mort- 
gaged, faid  Holms,  Welles,  and  one  Seth  Overton, 
together  with  the  defendant,  being  perfedily  acquaint- 
ed with  the  fituation  of  faid  deeds,  combined  toge- 
ther to  wrong,  injure,  and  defraud  the  plaintiff,  in  the 
following  way  and  manner,  viz.  The  defendant  to 
deliver  up  to  faid  Holms  his  deed  given,  to  Welles 
unrecorded,  upon  faid  Welles'  order,  and  then  for 
faid  Holms  to  give  a  deed  of  the  fame  land  to  faid 
Seth  Overton,  which  would  compleatly  defeat  the 
plaintiff's  title  ;  aiid  that  the  defendant  did  accord-^ 
ingly  deliver  up  to  faid  Holms  his  deed  to  Welles,  un- 
recorded *,  and  faid  Holms  executed  a  deed  of  faid 
lands  to  faid  Seth  Overton,  which  was  inunediately 
recorded,  and  the  title  to  faid  lands  at  law,  vefted  in 
faid  Overton ;  and  that  faid  Holms,  Welles  and  Over^ 
ton  were  bankrupts. 
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Plea— Not  guilty.  Iffuc  to  the  jury.  The  jurf 
found  a  verdi<Sb  for  the  plaintiff^  and  ^^30  damages. 

The  court  accepted  the  verdi£l  and  declared  the 
law  in  the  cafe — That  a  town  clerk  being  an  officer 
of  public  truft  and  confidence,  much  depended  upon 
his  duly  attending  to  the  law  in  the  execution  of  his 
office,  and  he  having  once  received  a  deed  as  town 
clerk  and  entered  upon  it,  received  for  record,  may 
not  fuffer  it  to  go  out  of  his  hands,  unrecorded  ;  as 
he  will  be  anfwerable  in  damages,  to  any  perfon  that 
{hall  be  prejudiced  thereby  ;  and  although  by  tlu$ 
means  the  plaintiff's  title  at  law  is  wholly  deftroyed, 
and  his  damage  is  the  whole  amount  of  his  debt  and 
what  he  paid  to  Piatt,  yet  as  the  plaintiff  has  a  cer- 
tain remedy  in  chancery  againft  faid  Overton  to  com- 
pel him  to  releafe  faid  land  to  the  plaintiff,  or  pay  him 
what  is  juilly  his  due,  the  court  are  content  with  the 
fum  given  in  damages. 


Hartford  County y  February  Term^  A.  Z).  1794. 

King  verf.  Brockway. 

ACTION  of  the  cafe  for  enticing  away  Morris 
Scot,  an  apprentice,  duly  bound  to  the  plain- 
is  not  the  poor  tiff  by  a  legal  indenture,  dated  the  day  of  June 
?^!!i'T'*K  "°'  A.  D.  1 70 1,  from  that  time  tiU  he  (hould  arrive  to 

liable  to  be         ,  '/  1    •         1  . 

bound  oat  by    the  age  of  twenty  one  years,  bemg  men  mneteen  years 

the  fe!e<ft-men.    old,   &C- 
The  affcnt  of 

the  civil  antho-  Plea  in  bar — ^That  fourteen  years  ago  the  defend- 
rityisneccffary  ant  married  the  mother  of  faid  Morris  Scot,  that  Ihc 
»  bd«!ur^r^  ftia  lived  with  him  and  is  his  wife  ;  that  he  was  ap- 
pointed guardian  to  faid  Morris  by  the  court  of  pro- 
bate in  Auguft  A.  D.  1 791 ;  that  faid  Morris  had  ever 
lived  with  the  defendant  and  his  faid  mother,  as  his 
father  in  law  and  guardian,  who  had  taken  proper 
care  of  his  education  and  fupport ;  that  faid  Morris 
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had  an  eftate  which  defcended  to  him  from  his  sin* 
ceftors,  and  was  of  fufficient  ability  to  maintain  him- 
felf ;  diat  he  was  not  nor  ever  bad  been  one  of  the 
poor  of  faid  town^  and  that  faid  indenture  mentioned 
in  the  plaintiff's  declaration,  was  made  and  executed 
by  three  of  the  fele£l  men  of  faid  town,  there  then 
being  five  in  faid  town,  without  the  knowledge  or 
conient  of  any  of  the  civil  authority  in  faid  town^ 
otherwife  than  as  one  of  the  tdeSt  men  who  figned  faid 
indenture,  was  a  juftice  of  the  peace  ;  and  that  faid 
indenture  was  void.  The  plaintiff  replied,  that  one 
of  £ud  fele£k  men  was  a  juftice  of  the  peace,  and 
that  another  juilice  of  the  peace  in  faid  town  had 
fince  the  giving  of  faid  indenture  been  applied  to  and 
had  given  his  aflent  \  and  that  faid  indenture  was  alfa 
given  with  the  approbation  of  the  defendant.  The 
defendant  rejoined  and  traverfed  {aid  indenture's  be- 
ing given  with  his  approbation. 

The  plaintiff  demurred.  Judgment — ^That  the  re- 
joinder of  the  defendant  was  fufficient,  and  that  the 
defendant  recover  his  coft. 

By  the  court-^This  boy  was  not  one  of  the  poor 
ef  faid  to^hi,  and  fo  was  not  a  fubjefl  to  be  bound 
out  by  the  kltGt  men.  The  fele  A  men  have  no  right 
to  bind  out  by  indenture,  but  with  the  confent  of 
fome  one  of  the  civil  authority  in  faid  town,  certify- 
ing his  aflent  at  the  time  of  giving  faid  indenture  ; 
and  one  of  the  kltGt  men  who  figned  this  indenture, 
being  alfo  a  juftice  of  the  peace,  doth  not  help  the 
mauer  ^  for  he  could  not  zik  in  both  capacities  at  the 
fame  time,  and  in  the  fame  tranfa£lion ;  and  the  after 
aflent  of  another  juftice  of  die  peace  cannot  make 
valid  that  which  was  ori^nally  invalid.  This  judg- 
ment was  carried  to  the  fupreme  court  of  errors  and 
was  diere  affirmed  upon  a  writ  of  enor. 

State  verf  Ifaac  Phdps. 

TNFORMATION  for  making  felfe  and  counterfeit  on  an  infomw 

I    guineas.    The  prifoner  plead  not  guilty,  and  put  ation  for  ceun- 

hunfelf  on  the  country  for  trial— The  profecutor  did  ^^'^"^^s  P^' 
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•ts^ertdence  of  not  produce  any  of  faid  guineas  upon  the  trial,  hay-* 
fllr^^^Ji  '-^^"^  ing  never  been  able  to  poflefs  hinifelf  of  any  of  them^ 


£efiion  admitted 
akhough  the 
guineas  were 
not  produced. 


The  defendant's  council  objefted  againft  any  evi- 
dence being  given  to  the  jury  unlefs  fome  of  the  guin-r 
cas  were  produced,  and  referred  to  the  cafe  of  the 
State  vs.  Oiborn,  i  v6l.  Root's  reports,  15  a,  and  State 
vs.  Blodget,  534. 

By  the  court — ^It  has  been  determined  upon  an  In-' 
formation  for  palling  counterfeit  money,  that  no  evi- 
dence may  be  received  refpeding  its  being  counter- 
feit, without  producing  the  money  which  was  pafled, 
but  in  fuch  cafe  evidence  of  the  parties  own  confef- 
fion  would  be  admitted ;  and  where  the  information 
is  for  counterfeiting  only  and  no  money  was  pafled,  as 
is  this  cafe,  and  the  profecutor  hath  nev^  been  able  to 
to  get  hold  of  any  of  the  money  to  produce  evidence  of 
what  the  party  had  faidand  confefTed  refpe£ling  his  ma- 
king counterfeit  guineas,  was  proper  to  be  given  to  the 
jury,  and  this  was  analogous  to  the  rule  adopted  in  civil 
caufes,  where  a  bond  or  deed  is  denied,  which  has 
fubfcribing  witnefTes,  no  evidence  of  its  execution  is 
admitted,  without  the  witnefles,  if  they  are  to  be  had, 
except  evidence  of  the  parties  Imving  confefled  or  ac- 
knowledged the  inftrument.     rifC  f  I 


A 


Granger  verf.  Hancock. 

FbU  coft  al-  l\  CTION  for  a  trefpafs  committed  on  certain 
lowed  where  JTjL  ^^^^^  dcfcribed  in  the  declaration,  being  a  fifh- 
the  title  to  land  place  adjoining  upon  Connecticut  river. 

is  the  principal 

Plea — ^Not  guilty.  Iffue  to  the  jury — and  verdift 
that  the  defendant  was  guilty,  and  that  the  plaintifF  re- 
cover ten  (hillings  damage.  In  this  cafe  the  title  was 
almoft  the  only  matter  in  difpute.  The  plaintifF  ap- 
pealed the  caufe  ;  and  the  defendant  objeded  againft 
the  plaintifPs  recovering  any  more  coft  than  damages. 
The  court  allowed  full  coft,  upon  the  ground  that  the 
title  to  the  land  or  fiih  place  was  the  principal  matter 
in  difpute. 


matter  in  dif- 
pute 
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Newton  verf  Paddock. 

ACTION  upon  a  certain  covenant  or  agreement   on  t  contnd 
in  writing,  declaring  that  on  the  25th  of  Fc^  to  go  to  a  cer- 
bruary  A.  D.  1792,  in  Martinico,  the  defendant  cove-  J"  ^_^  •! 

nanted  and  agreed  with  the  plainrifF,  in  confideration  cirat^pthof  ! 

of  fix  pounds  per  month,  and  certain  other  privileges  water  in  the  ! 

to  be  allowed  to  the  defendant,  to  go  with  the  plain-  harbor,  it » the 
tiflTs  veffel,  after  having  touched  at  St.  Euftatia,  to  ^^^^^ 
Swan(boTOUgh,  in  North-Carolina,  if  there  ihould  be  out  and  to 
fufficient  depth  of  water  in  the  harbour  to  get  out  kuon?  whether 
loaded  \  and  the  plaintiff  gave  to  the  defendant  writ-  ^^  ^^^^ 
ten  inftrud)tions  as  follows,  «  I  dcfire  you  to  go  to  ^^  ** 
Swanfborough,  if  there  is  fufiBcient  depth  of  water  in 
the  harbour  to  come  out  loaded  ;  and  to  purchafe  the 
following   articles,  viz,"    and  particularizes    them  ; 
that  the  defendant  never  went  to  faid  Swanfborough, 
iior  lb  much  as  enquired  w'hether  there  was  fufficient 
depth  of  water  to  come  out  loaded  or  not ;  but  wen£ 
diredly  to  Wilmfaigton  in  North-Carolina,  where  he 
was  obliged  to  give  much  dearer  for  faid  anicles,  and^ 
put  the  plaintiff  to  great  expence,  and  fo  delayed  the 
voyage,  as  to  deprive  the  plaintiff  of  all  advantage 
from  it.    The  defendant  demurred  to  the  dechration. 

The  exceprion  taken  under  the  demurrer  was,  that 
the  plaintiff  had  not  averred  that  there  was  fufficient 
depth  of  water  in  faid  harbour  to  come  out  loaded. 

Judgment — ^That  the  declaradon  was  fufficient,  and 
for  the  pkinuff  to  recover/ 

By  the  court — ^It  was  unknown  to  the  plaintiff  at 
the  time  of  making  the  agreement  whether  there  vras 
fufficient  depth  of  water  in  the  harbour  for  his  veffi;! 
to  come  out  loaded  or  not ;  the  defendant  covenanted 
to  go  there  with  the  plaintiff's  veflel,  at  all  events,  if 
there  was  fufficient  depth  of  water  to  come  out  load<« 
ed  )  nothing  can  exoufe  the  defendant  from  his  agree-* 
ment  but  the  want  of  a  fufficient  depth  of  water  iti 
the  harbour  ;  and  he  never  went  to  fee  nor  fo  much 
as  to  enqube.    ^t  lies  on  the  defendant  to  Ihew  that 

N 
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there  was  not  f ufficknt  depth  of  water  in  the  harbour 
for  the  YcBtl  to  come  out  loaded,  in  order  to  excul- 
pate himfelf ;  and  not  on  the  plaintiff  to  (hew  diat 
there  was,  in  order  to  make  the  defendant  liable. 

Beecber  vetf.  Sheriff  Chefter. 

U  a  party  mif-  A  ^TION  declaring  that  the  plaintiff  racowred  » 
ukes  ever  fo  JlJl  judgment  before  the  fuperior  court,  holden  at 
fmaU  a  fum  in  Haitford,  in  September  A.  D.   1 792,  againft  Afi 

^^^ft  I  ^"y»  ^^^  ^^  ^"^  °^  J^3^"^  3"^  ^*^  ^"^  ^^*'  include 
faSttMn  w"  *^g  ^^  execution  ;  and  that  he  took  out  his  executioa 
tiei  rteerdy  for  fiiid  fum  and  delivered  it  to  Jonathan  Root,  one 
pkad  of  the  defendant's  deputies,  who  received  the  fame  t^ 

kvy  and  colle£i,  and  that  he  had  wholly  f^ed  to  \cvf 

and  colle£t  the  fame. 

The  defendant  plead  that  there  was  no  fuch  record 
and  judgment  as  was  fet  forth  in  the  plaintiff's  dechf- 
ration.  The  plaintiff  replied,  that  there  was,  and 
prayed  the  court  to  infped  the  record.  The  court 
upon  infpe&ion  found,  that  there  was  no  fuch  record 
and  judgment,  for  the  record  was  of  a  judgment  for 
/36-14,  including  faid  execution,  which  was  not  the 
lame  declared  upon. 


Tolland  County^  February  Term^  A.  D*  1 794. 


Crofs  verf.  Guthery. 

An  adioD  for 

hZ^{  "he  ^  A  CTION  of  the  cafe  declaring  that  on  the  r  otfc 

hulband  againft  -/jL  ^^  Oftobcr  1791,  the  plaintiff's  wife  had  a 

a  furgcon  for  icrofulous  humor  in  one  of  her  breafts,  which  re- 

^tin^n^n^  ^"^'"^^  amputation  5  that  the  defendant,  who  then 

his  wife,  not-  ^^s,  and  for  many  years  before  had  been  a  pra£Hfing 

withftandiag  phyfician,  and  profeiled  to  be  well  Ikilled  in  furgery, 

ihc  ditt  of  the  and  in  the  amputation  of  limbs,  applied  to  the  plain- 

opcrauon,  ^jg:  ^^^  a&med  to  him  that  he  had  competent  fltiU 
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mnd  knowledge  to  cut  off  his  wife's  bread,  and  to 
jnaliK  a  cure  of  tt»  and  that  he  could  and  would  for  a 
leafonaUe  reward,  perform  faid  operation,  with  fldU 
and  fafety  to  his  faid  wife  $  and  the  plaintiff*  relying 
upon  the  defendant's  declarations  aforefaid,  content- 
ed to  his  performing  faid  operation,  and  agreed  to 
pay  him  dierefor  whatever  (hould  be  a  reaibnable 
compenfation  ;  and  the  defendant  in  confideration 
thereof  undertook  and  promifed  to  perform  {aid  ope^ 
ration  with  Ikill  and  fafety  to  the  wife  of  the  plaintiff; 
and  that  on  the  loth  of  Odlober  aforefaid,  the  de- 
fendant did  cut  off  the  breaii  of  his  faid  wife,  and 
performed  faid  operation  in  the  mod  unfkilful,  ig» 
norant  and  cruel  manner,  contrary  to  all  the  well 
known  rules  and  principles  of  pradiice  in  fuch  cafes  ; 
and  that  after  faid  operation,  the  plaintiff'^s  wife  lan- 
juiflied  for  about  three  hours  and  then  died  of  the 
wound  given  by  the  hand  of  the  defendant  $  and  that 
the  defendant  had  wholly  broken  and  violated  his  im* 
dertaking  and  promife  to  the  plaintiff  to  perform  faid 
operation  IkilfuUy  and  with  fafety  to  his  wife  ; 
'Whereby  the  plainuff  had  been  put  to  great  coil  anc^ 
ezpence  and  been  deprived  of  the  fervice,  company 
and  confortfliip  of  his  faid  wife— -damage;^ 1 000. 

The  defendant  plead  in  bar  that  on  the  21ft  of 
Oftober  A.  D.  179I)  the  plaintiff  owed  the  defend- 
ant ,^15  on  book  for  dodoring  his  wife,  and  the 
plaintiff  demanded  damages  for  the  injury  complain- 
ed of  in  the  declaration,  whereupon  they  mutually 
agreed  to  offset  faid  claims  the  one  againft  the  other  ; 
and  the  defendant  difcharged  the  plaintiff  from  faid 
hock  debt,  and  the  plaintiff  accepted  the  fame  in  full 
fitisfa&ion  of  faid  accord  and  of  the  injury  complain- 
ed of  in  the  declaration. 

This  plea  was  traverfed  by  the  plaintiff ;  on  which 
the  parties  were  at  iffue  to  the  jury.  The  juiy  found 
that  it  was  not  accorded  and  agreed,  &c.  as  the  de- 
fendant in  his  plea  in  bar  Ifad  alledged,  and  found 
for  the  plaintiff  to  recover  £40  damage  and  hU 
«oft.  . 


d 
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Tlie  defendant  (hta  moved  in  ureft  of 
that  the  declaration  and  matters  there 
yrcTC  itifufiicicnt  to    render  a  judgment 

exception  taken  to  the  declaration  by  d, . 

the  defendant,  was  that  the  offence  charged}  appeared 
Ito  be  a  felony,  and  by  the  laws  of  England,  die  prir 
Tate  injury  was  merged  in  the  public  ofience. 

By  the  court — ^The  declaration  is  fufficicnt  The 
rule  urged  by  the  defendant,  is  apphcabl^,  in  Engbnd, 
only  to  capital  crimes,  where  from  necelTity,  me  of- 
fender muft  go  unpunifhed,  or  the  injured  iniUvidual 
go  unrcdreflcd. 


Pomroy  ver/.  Kibbee. 


.«  u.«>  ..-.^  -  T  county  court  in  an  a^ion  brought  by  Kibbee 
thu  (he  fob-  f-f-  Pomroy,  upon  a  bond  dated  the  T9U1  of  Septcm- 
jniffion,  T«  the  bcr  A.  D.  1793,  for  ^f  10  with  a  condition  that  the 
mwu-d  ii  good  defendant  would  abide  the  award  of  Aaron  Horton, 
eSiaed^br 't-  ^^'  *'"''' "^to''*!  which  they  fliould  make  in  an  aflion 
of  book  debt  commenced  on  the  30th  of  April,  A. 
D.  1793,  and  then  depending  in  court,  lliat  faid 
■rbttrators  made  an  award,  and  publiflicd  it  to  the 
parties,  as  follows  : — ifl.  That  faid  book  debt  adiion 
fliould  ceafe — 2d,  Hiat  faid  Pomroy  Ihould  pay  to 
faid  Kibbee  ^jT 5-0-7  lawful  money,  the  balance  found 
due  on  their  oook  accounts — 3d,  That  (aid  PcHnroy 
fhould  pay  jf  2-19-17  for  coft — 4th,  That  upon  faid 
fums  being  paid,  they  awarded  that  faid  parties  fhould 
execute  to  each  other  mutual  difcharges  of  M  book 
accounts  fubfifting  between  them  from  the  beginning 
of  the  world  up  to  the  date  of  faid  bond.  The  plain- 
tiff then  afiigiied  a  breach  on  the  part  of  the  ducnd- 
snt ;  that  he  had  not  kept  and  perfonned  faid  a- 
ward  nor  paid  the  penalty  of  faid  bond,  &c. 

The  defendant  plead  that  he  owed  the  plaintiff  no- 
thing on  faid  bond.  Iffuc  to  the  court.  The  court 
found  that-thc  defendant  did  owe  and  gave  judgment 
for  thcplaintiff  to  recover  j^8  damages  and  coft. 
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Error  affigned  was — ^That  faid  arbitrators  by  d&dr 
awardi  had  ordered  difcharges  to  be  given  of  all  fob- 
fifting  accounts  up  to  the  date  of  faid  bond,  whidi 
was  me  xodi  of  September  A.  D.  1793,  whereas  the 
fubmiffion  was  only  of  the  a£lion  on  book  which  in- 
duded  no  accounts  later  than  the  date  of  the  writ, 
which  was  the  30th  of  April  A.  D.  1 793. 

Plea — ^Nothing  erroneous— and  judgment — ^nothing 
erroneous. 

By  die  court-— Although  the  award  fpreads  over 
•more  time  than  is  contained  in  the  fubmiffion  }  yet 
it  not  being  averred  nor  (hewn,  that  there  had  been 
any  dealing  between  the  parties  or  debts  contracted 
on  book  between  the  date  of  the  wrk  and  the  date  of 
the  bond  ;  the  court  prefume  that  there  was  not  any, 
and  confequently  there  is  no  reafon  for  fetting  afide 
the  award  on  that  account. 

State  verf.  Ford 

INFORM  ATION  for  forging  certain  notes.    Plea     ^^  ^  ^^ 
not  guilty.     Iffiie  to  the  court.                               cuti«i*fOTfori- 
•      —A _  _ » 

It  was  objeded  that  the  profecutor  might  not  in-  SS^^Sr^ 

troduce  any  evidence  to  prove  the  forgery,  unlefs  he  given,  that  the 

I  produced  the  notes.  defeadMit  had 

deftroyed  than, 

I.  By  the  court — ^Evidence  may  be  received  to  prove  orthatheown- 

;  that  theprifoner  dcftroycd  the  notes  to  prevent  their  ^  ^^^£; 

being  produced  }  alfo  evidence  of  what  the  prifoner  outprododBg 

has  faid  by  way  of  owning  or  acknowledging  that  he  them. 

forged  the  notes. — ^Vide   the  cafe  of  the  State  vj. 

Phdps,  ante,  detennined  at  Hartford  this  circuit — 

Root's  reports,  x  voL  15  a. 

Strong  verf*  Samuel  Peters. 

ACTION  declaring  that  in  September  A.  D.     i^  ^  ^^^ 
1769,  the  defendant  offered  to  fell  to  the  for  a  fraad  in 
plaintiff  a  right  of  land  yxk  Thctford.  in  the  ftate  of  thefalcoftonds, 
Vermont,  as  adminiftrator  of  John  Powers,  and  to  n<>'«»^«n«y 
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be  had  if  both  induce  him  to  parchafe  iaid  right,  falfdy  affirmed  to 
^^n  \^  i^  ^^  ^  adminiftiator  af  oiefaid,  he  had  good  right 
nSuttof  know-  ^  ^^^  ^  ^""^  >  ^ich  right  of  land  contained  three 
M^  liundred  and  fifty  acres,  and  was  originally  granted 

to  Darid  Carver ;  and  diat  the  defendant  declared 
that  faid  Powers  died  feized  of  iaid  right  in  fee,  and 
that  the  defendant  had  orders  from  the  court  of  pro- 
bate to  fell  it ;  the  plaintiff  relying  upon  the  affirma- 
tion aforefaidy  made  by  the  defendant  as  being  true, 
'  purchafed  faid  right  of  land  of  the  defendant,  and 

tiook  a  deed  of  it,  and  gave  him  ^^14  lawful  money 
for  it ;  and  that  faid  Powers  did  not  own'  faid  right  m 
ius  life  time,  nor  at  his  death  ;  and  the  defendant  had 
fX)  orders  from  the  court  of  probate  to  fell  faid  land, 
and  diat  he  had  been  evif^ed  of  faid  right  in  the  law. 
Damage  ;^6oo. 

Plea— Not  guilty*     Iflue  to  the  court. 

Upon  the  evidence  it  appeared,  that  the  defendant 
was  adminiftrator  on  die  eilate  of  faid  John  Powers,  of 
Hebron,  that  faid  Powers'  eftate  was  infolvent,  and  the 
defendant  had  orders  from  the  court  of  probate  in  Eaft- 
Haddam  to  fell  all  the  eftate  of  faid  Powers,  both  real 
and  perfonal }  and  that  the  defendant  had  a  deed  from 
laid  David  Carver  to  faid  John  Powers,  of  faid  right  of 
land  in  his  bands  at  the  time  of  the  fale,  which  he 
(hewed  to  the  plaintiff;  and  in  the  deed  he  gave  to 
faid  Strong  he  recited  all  the  power  he  had,  to  fell,  as 
adminiftrator  of  faid  Powers,  whereby  the  plaintiff 
could  judge  of  his  legal  right  to  fell  as  well  as  the  de- 
fendant. 

The  court  found  that  the  defendant  was  not  guilty. 
For  it  appeared  that  the  plaintiff  had  as  fulLknowledge 
of  faid  Powers'  title  to  faid  right,  and  of  the  defend- 
ants authority  to  fell  it,  as  me  defendant  had,  and 
might  judge  for  himfelf  ',  and  if  he  was  taken  in,  it 
was  by  his  own  mis-judging,  for  the  defendant  in  vir- 
tue of  his  power  as  adminiftrator,  conveyed  all  the  in- 
tereft  faid  Powers  had  in  faid  right  of  land  to  the  plain** 
tiff. 
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Windham  County j  March  Term^  A.  D.  1 794/ 

Brown  and  Wife  verf.  Peirce. 

ACTION  on  note,  declaring  that  the  defendant     Ai<Hiitan<l 
in  and  by  a  certain  note  dated  the  aift  of  Ja-  ^*^^"2Lr 
Hilary  A.  D.  1791,  for  value  received  promifed  the  edupoaatfoelu 
plaintiff's  to  pay  to  them  the  fum  of  ^59-16-8  lawful 
money,   on  demand  with  intereft  ;  the    defendant 
prayed  oyer  of  faid  note,  and  plead   in  abatement^ 
that  there  was  a  material  variance  between  the  note 
declared  upon  and  the  note  ihewn  on  oyer  ;  for  that 
the  note  declared  upon  was  a  note  in  which  the  de- 
fendant promifed  iblely  ;  whereas  Ihe  note  fhetira 
on  oyer  was  a  note  in  which  the  defendant  jointly 
and    feverally  with  John  Dcnrrance,  promifed  the 
plaintiffs,  &c.  This  plea  was  demurred  tOy  and  judg* 
ment— diat  the  plea  was  fufficient. 


Reynold  Barber  wtf.  Robert  Gordon^ 

A   CnON  on  note,  dated  the   ill  of  November     11  the  tifue 
jr\,  A.D.  i79i>  for  two  tofts  of  iron,  payable  the  j«mcdto  the 
fft  of  November  A.  D.  1792,  which  had  never  been  J^"i  A^TSSJrt 
paid-— Writ  dated  21ft  of  November  A.  D.  1792.         will  gWcjudg- 

Plea  in  bar — ^That  faid  note  was  given  in  purfu-  ^^^r^t  of 
ance^  of  a  contra£k  entered  into  by  the  defendant  for  thecauCeoothe 
the  purchafe  of  an  iron  works,  &c.  of  the  plaintiff,  ^l*ol«  wcord. 
and  was  given  for  a  part  of  the  price.     That  on  the 
2d  ef  February  A.  D«  1793,  it  was  agreed  between 
&id  parties  that  the  contrail  and  fale  of  £iid  iron 
works  fhould  be  thrown  up  and  vacated,,  and  there- 
upon the  plaintiff  and  defendant  made  and  executed 
to  each  other,  under  their  hands  and  feals,  a  writing 
containing  a  diflblution  of  faid  contra£l,  and  alfo  mu- 
tual covenants  refpe£ling  what  ihould  be  done   in 
coniequence   thereof  ^  in  and  by  which^  faid  Bar- 
ber agreed  to  releafe  and   difcharge   faid  Gordon 
from  laid  bargain  and  contradi,  for  the  purchafe  of 
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faid  works  ;  and  that  faid  Gordon  (hould  have  titf 
ufe  and  improvement  of  faid  iron  works,  imtil  the  firft 
.  of  November  then  next,  and  then  to  deliver  them  up 
to  faid  Barber,  faid  Gordon  to  pay  for  the  rent  /^  1 1 5» 
which  faid  Barber  agreed  he  had  received  in  a  aeed  of 
two  pieces  of' land  ;  and  faid  Barber  was  to  deliver 
up  the  fecurities  taken  for  the  aforefaid  works,  and  ail 
the  notes  which  he  held  againft  faid  Gordon,  which 
were  given  therefor,  the  note  on  which  being  one,  ac- 
cording to  the  condition  of  the  bond,  that  laid  Gor^^ 
don  held  againft  faid  Barber,  for  a  deed  and  leafe  of 
faid  premifes,  in  fulfilment  of  faid  firft  agreement  and 
contrad — and  faid  Gordon  agreed  to  deliver  up  faid 
bond  to  faid  Barber,  and  to  pay  j^i  15  for  faid  rents, 
in  land,  of  which  faid  Barber  had  received  a  deed ; 
'  alfo  faid  Gordon  was  to  pay  an  order  for  fS  given  to 
Mofes  Barber,  in  blackfmith's  work,  and  to  reiign 
up  faid  works  in  as  good  repair  as  they  then  were,  and 
to  pay  all  the  quit  rents  and  taxes ;  faid  agreement 
<iated  the  2d  of  February  A.  D.  1 793,  and  that  the 
defendant  had  kept  and  performed  all  his  covenants 
and  agreements  in  faid  inftrument,  contained  on  his 
part  to  be  kept  and  performed,  and  thereupon  the 
plaintifi^  ought  to  be  barred. 

The  plaintiff  replied  to  the  plea  in  bar,  that  faid 
written  agreement  dated  the  ad  of  February,  was  ob^ 
tained  by  fraud  and  was  void,  and  he  ought  not  to  be 
barred  without  that,  that  the  defendant  had  kept  and 
performed  all  his  covenants  and  agreements, in  faid 
writing  ccmtained  on  his  part  to  be  kept  and  perform- 
ed« 

Tlie  defendant  rejoined  that  he  had  kept  and  per^ 
formed  all  the  covenants  and  agreements  in  faid  wri- 
ting, contained  on  his  part  to  be  kept  and  performed. 
Iffue  to  the  court. 

The  court  upon  hearing  the  evidence  and  arguments 
found  that  the  defendant  had  not  kept  and  performed 
all  the  covenants  contained  in  faid  written  agreement 
— ^yet  were  of  opinion,  that  the  ilTue  was  immateriaL 


^ 
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By  dif  «Gurt«-^The  plaintiff  ban  9ot  traverfed  oor 
avoided  the  material  allegations  in  the  plea  in  bar ; 
which  are,  the  agreement  to  difchargc  laid  £ontra& 
and  puTchafe,  and  to  de/jver  up  aU  fajd  Securities  and 
notes  given  for  fajld  worlds,  the  note  on  which  being 
ooe  ;  thefe  ftand  unanfwer^,  they  are  therefore  codi> 
fe^ — judgment  therefore  muft  be  for  the  defendant^ 
upon  the  principle,  that  on  the  whole  of  tiie  record 
and  pleadings,  the  plaintiff  ought  to  be  barred— ^Sbir 
whedier  the  defendant  had  perfprmedftUthepartictt^ 
lars  which  he  covenanted  to  do  or  not,  is  v^ry  inuxui* 
terjal ;  for  the  plaintiff  has  a  fe^urity  f<»:  it,  and  a  ceri* 
tain  remedy  to  enforce  the  performance.  The  |dain* 
tiff  having  in  the  inducement  to  the  traverie,  faid  that 
faid  written  agreement  was  obtained  by  fraud  and  is 
void  ;  but  it  is  introduced  as  inducement  to  his  tra^ 
verfe  only,  in  fuch  a  manner,  and  is  £b  vague  and  un^ 
certain  in  itfelf,  that  no  anfwer  ought  or  could  be 
given  to  it. 

It  was  uiged,  that  faid  inftrument  dated  the  2d  of 
February  1793,  could  not  be  plead  in  bar,  but  the  de- 
fendant might  have  his  remedy  by  action  for  a  breach 
of  it ;  but  by  the  court,  the  writing  containing  a  dif- 
folution  of  the  bargain,  it  follows  of  courfe  that  each  * 
party  would  be  put  in  ftatu  quo,  and  the  covenants 
mutually  entered  into  therein,  among  other  things^ 
provides  for  this,  and  a  covenant  never  to  demand,  or 
to  deliver  up  a  note  to  the  promifor,  is  a  good  bar  to 
an  adipn  on  that  note. 

Bailey  verf.  Tillinghaft. 

ACTION  of  the  cafe,  declaring,  dut  in  January  Wher«  die  Ann 
A.  D.  179a,  the  plaintiff  fold  to  the  defendant  *^^lf^^ 
a  farm  at  the  price  of  one  thoufand  dollars  9  and  in  jadgm^t  of  « 
part  payment  he  delivered  to  the  plaintiff  a  receipt  puticolar  man, 
executed  by  David  Dorrance  to  the  defendant  for  615  ^®  dutyaccnw* 
doHars  in  final  fettlement  notes,  faid  receipt  dated  the  ^^  ^^^**^* 

day  of  April  A.  D.  1789,  and  papble  in  De-  agm^  ^    •* 
cember  A.D.  1789^  with  intereft  $  and  that  tbede- 

O 
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fcndant  by  a  written  agreeoEient  dated  January  4dit 
1792}  warranted  faid  receipt  to  beequ^  in  ralueta 
final  fetdements  at  that  time  j  and  thatwhatjcver  iaid 
615  dollars  in  final  fettlement  notes  fhould  fall  fliert 
.  in  value  of  1000  dollars  in  filver,  to  be  eftimated  by 
Sylvefter  Fuller,  of  Providence,    the  defendant  en- 
gaged to  pay,  one  half  in  one  year  with  the  intereft» 
and  the  other  half  in  two  years  with  the  intereft ;  and 
that  faid  Dorrance  did  not  pay  (aid  final  fettlement 
notes,  and  that  the  plaintiff  recovered  by  the  judg^ 
ment  of  the  fuperior  court  only /({p- 15  lawful  mo* 
ney,  againft  faid  Dorrance,'  on  laid  receipt,   which 
fell  Ihort  of  one  thoufand  dollars  the  fum  of  ^230-5 
lawfiU  money,  one  half  of  which  being  /^i  15*2-0 
the  defendant  promifed  to .  pay  in  one  year  irom  the 
4th  of  January  A.  D.  1792,  with  the  intereft,  whidt 
he  had  not  done — damage  j^230 — ^writ  dated  .the  x  5t& 
of  July  A.  D.  1793. 

The  defendant  demurred  to  the  declaration— -and 
judgment,  that  the  declaration  was  infufficient.   .  — 

By  the  court — ^The  agreement  declared  upon  in  the 
firft  place  warrants  Dorrance's  receipt  to  be  equal  ta 
final  fetdement  notes,  and  that  the  final  fettlementa 
are  recoverable  of  faid  Dorrance  j  the  defendant  then 
agrees  toipay  the  difierence  between  615  dollars  final 
fettlement  notes,  and  i,oco  dollars  fpecie,  to  be  efti- 
mated and  detennined  by  Sylvefter  Fuller,  of  Provi- ' 
dence  \  the  one  half  in  one  year  and  intereft,  the 
other  half  in  two  years  with  intereft.  The  difference 
between  Dorrance's  receipt  for  615  dollars  final  fet- 
dements and  1,000  dollars  in  fpecie,  as  determined 
by  the  fuperior  court,  and  the  difi^srence  between 
6k5  dollars  final  fettkments,  and  1000  dollars  fpecie, 
as  (hall  be  eftimated  by  Sylvefter  FuUer,  are  two 
things.  And  this  zQtvm  is  an  attempt  to  recover  the 
difference  in  the  former  cafe,  upon  the  agreement  to 
pay  the  difference  in  die  latter,  without  ever  having 
had  the  determination  of  faid  Sylvefter  Fuller  in  the 
matter  y  and  until  that  is  done  and  an  eftimatioa  is 
made  by  faid  Fuller,  no  a£Hon  will  lie  upon  diat  part 
of  the  agreement. 


aaX  agtvemcai. 
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' :»         '     Snow  verf.  Chapman. 

CnON  of  indebitatus  afTumpfit  for  money  had  J^  g«Mf»I 
_^  and  received  by  the  defendant  for  the  plain-  4ebS!iitiit  S 
8  life.-  fuBfrfk  wiU 

"  '  not  lie,  when 

Plea — ^Non  afliunpfit.     Iflae  to  the  court.  there  is  sf^ 

The  p]ainti£[>  to  make  out  his  cafe^  produced  a 
deed  given  by  the  defendant,  of  a  certain  farm,  par- 
ticularly bounded  out,  and  faid  to  contain  one 
hundred  and  ten  acres,  for  the  confideration  of  / 180 
Jawful  money,  and  that  it  was  agreed  by  the  delend- 
ant  at  die  time  of  giving  faid  deed,  that  in  cafe  the 
iFarm  feU  Oiort  of  faid  quantity  of  one  hundred  and 
ten  acre^  he  would  repay  or  return  in  that  propor- 
i&oti  of  dhe  confideration  money  ;  and  that  faid  farm 
fell  fliort  in  quantity  nineteen  acres,  and  that  the  de- 
fendant had  not  repaid  him  in  that  proportion,  of  the 
confideradon  paid. 

The  court  found  dut  the  defendant  did  not  aflume 
and  promife,  &c.  upon  the  ground,  diat  a  general 
a£lion  of  indebitatus  afliimpfit  wDuld  not  lie  m  fuch 
cafe  a$  the  prefent,  but  that  the  remedy  muft  be  by' 
a  fpecial  a^ion  of  the  cafe,  founded  upon  the  agree- 
ment, in  order  to  prevent  any  furprize  upon  the  de- 
fendant, and  that  die  cafe  may  appear  upon  the  rec- 
ord, and  be  a  bar  to  any  other  addon,  for  the  fame 
caufe. 


New-London  Count f^  March  Term^A.  D.  1794. 

Reynold  Huntly  and  his  Wife  Efther  verf. 

John  Compitock. 

ACTION  of  cjeament  for  a  trad  of  land.—    .The  record 
Plea-No  wrong  or  diffeifin.     Iffue  to  the  t^^t. 

jury.  mimfter  of  tJie 
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inrifli,  at  evi-       The  plaintiff'$  tide  was  in  right  of  the  wife,  voi* 
^ce  of  the     ^^^  diftribution  of  her  father's  cftatc,  fctting  out 

thefe  lands  to  her. 

The  defendant  fet  up  title  onder  a  deed  from  fail 
Efther  and  her  former  hufband  Allen  M^Night,  dated 
the  day  of  November  A.  D.  1 772,  by  Aem  exe^ 
cutedj  acknowledged  and  recorded.  To  this  the 
plaintifis  6bje£ied,  thatfaid  Eftherat  the  date'  of  faid 
deed  was  not  twenty-one  years  of  age.  To  prove 
that  (he  was,  the  defendant  produced  the  record  of 
her  baptifm,  made  by  the  miniftcr  of  die  parifli,  who 
was  dead.  This  was  objeAed  againft  as  not  being 
legart  evidence. 

By  the  court^^It  is  admiflible  and  conclufivef  as 
$1  record  of  the  fa£^  of  her  baptifin.  By  which  it  ap- 
peared that  (he  was  baptized  on  the  4th  of  Auguft 
A«  D.  1 751*     Verdi£t  was  for  the  defendant* 

Park  verf.  Halfey. 

Aaawardby  A  CTlON  of  affumpfit  for /15,  the  price  of  a 
««i*lLr*toin-  JnL  ^^^^  which  was  omitted  in  a  fettlcment  by 
tecedcpt  cbims.  mistake. 

Plea  in  bar— A  fubmifCon  of  all  matters  of  contro- 
verfy  fubfifting  between  the  parties  which  was  made 
a  rule  of  the  county  court  in  June  A.  D.  1792,  to 
ifertain  arbitrators  mutually  chofen  by  the  parties  ; 
who  made  and  returned  their  award  in  the  premifes 
to  the  county  court ;  in  which  they  found  and  a- 
warded  the  plaintiff  to  pay  the  defendant  f2g  lawful 
money,  in  full  fatisfa&ion  of  the  matter^r  Tubmitted  ; 
which  award  was  accepted  by  faid  court,  and  judg- 
ment rendered  thereon  accordingly  ;  in  which  airbi* 
tration  the  plaintiff  brought  in  all  claims  and  demands 
he  had  upon  the  defei:bda]lt,  and  thereupon  all  his 
vouchers  were  delivered  up. 

The  plaintiff  replied,  that  he  ought  not  to  be  baffed 
without  that  that  he  exhibited  to  faid  arbitrators  sill 
the  demands  he  had  upon  the  defendant,  including 
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<iie  price  of  faid  horfe,  ahd  th»t  the  fame  was  confid* 
4tnd  »id  allowed  by  diem. 

iThe  defendant  demurred  to  this  reply  $  and  judg. 
ment — ^that  the  reply  was  infufEcient. 

By  the  court^It  would  open  a  door  for  endlefs  lit- 
igation^ if  after  a  general  fubmiflxon  of  all  matters  of 
controverfy,  by  rule  of  court,  and  an  award  made  and 
returned  and  accepted  by  the  courts  if  either  of  the 
parties  might  open  the  difpute  again,  by  putting  the 
other  party  to  prove  that  all  matters  of  controverfy 
between  them  were  exhibited  and  allowed  *.  and  when 
they  might  have  been  exhibited  and  confidered,  but 
not  allowed.  An  a£bion  might  as  well  be  brought 
and  maintained  for  a  miftake  after  a  verdid  of  a  jury.   ' 

ft 

Halfey  ver/l  Fanning. 

A   CTION  of  cjeament  for  land,  commenced  by    J^^"^^^^^. 
jf\  an  attachment.   The  defendant  gave  ball  to  th<*  ^^^autul^' 
uTenff ;  and  at  the    county  court  he  appeared,  and  as  evidence. 
plead  that  he  had  done  no  wrong  or  difleifin,  and  put 
himfelf  on  the  country ;  which  plea  was  accepted  and  ^  pl^ntiffwho 
^lofed  by  the  plaintiff,  and  no  motion  made  on  his  |^  fpecial  bal 
part  that  tKe  defendant  ihould  be  taken  into  cuftody,  in  the  county 
or  that  he  fliould  give  fpccial  bail  to  the  a£lion.     The  «^"»  *J«*P*'  • 
judgment  of  the  county  court,  was  in  favor  of  the  Ljj,^e  ouie. 
defendant,  and  that  he  recover  his  coft.     The  plain-  cannot  after- 
tiiF  appealed  the   caufe  j  and  as  the  caufe  was  goiiig  ward*  rc^c 
on  to  trial  to  the  jury,  the  plaintiff  moved  that  the  *"^*^  ^^ 
defendant  Ihould  lie  t^en  into  cuftody,  or  give  fpe- 
cial  bail.     By  the  court — There  is  no  law  by  which 
it  can  be  done  ;  die  plaintiff  has  accepted  a  plea 
from  the   defendant,  gone  to  trial  upon  it,  without 
moving  to  have  him  taken   into  cuftody,  or  that  he 
ihould  give  fpecial  bail ;  on  which  plea  he  has  pre- 
vailed, and  the  plaintiff  has  appealed  the  caufe.     By 
thefe  proceedings  the  plaintiff  has  waved  and  given  lip 
all  legal  hold  of  the  defendant's  perfon  or  right,  by 
law^  to  require  fpecial  bail 
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The  plaintiff's  title  m  this  cafe  was  under  Thmnas 
HopkinSj  in  virtne  of  a  deed  from  M^  Hopkins  his 
wife,  executed  hj  her  purfuant  to  a  power  of  attOT- 
ney  from  her  faid  hulband  Thomas  Hopkins,  given 
to  her  for  that  purpofe  ;  which  power  of  attorney 
was  recorded  with  the  deed  in  the  records  of  the 
town^  where  the  land  was. 

This  power  of  attorney  was  challengedj  and  a  copy 
from  the  town  records  was  produced ;  which  was 
obje&ed  againft  on  the  ground  that  the  original  ought 
to  be  produced. 

By  the  Court — The  power  of  attorney  makes  a 
part  of  the  plaintiff's  title,  and  ought  to  be  recorded; 
and  a  certified  copy  from  the  regifter  is  legal  eri* 
dendeofit,  and  in  this  cafe  the  beft  the  nature  of 
the  cafe  will  admit  of ;  the  original  being  in  the 
hands  of  the  attorney,  and  not  in  the  power '  pf 
the  plaintiff  to  produce,  or  to  have  any  procefs  to 
enforce  the  produ&ion  of  it,  as-  faid  attorney  lives 
out  of  the  jurifdi^iion  of  this  court.  yS^-p/l^!  { 

Richard  Law,  Efq.  verf.  WiUon. 

A  famful  pe£-  A  CTION  of  eje£lment  for  a  chamber  and  two 
fcffion  fuificieDt  jfnj^  clofcts  in  a  certain  houfe — declaring  that  on 
^X^Z  *«  '3*  ^f  Oaober  A.  D.  1793,  the  plaintiff  was 
gmiaftawroog  lawfully  poffeffed  of  faid  chamber,  &c.  and  had  been 
^oer.  for  more  than  fifteen  years  before ;   and  that  the  de- 

fendant on  faid  Z3th  of  OAober,  without  law  and 
right,  entered  with  force  and  arms  into  faid  cham^ 
ber,  &c.  and  deforced  and  difpoffeffed  the  plaintiff 
thereof. 

Plear— No  wrong  or  diffeifin.     Iffue  to  the  jury. 

iTie  plaintiff's  right  and  title  to  the  poffeflion  was, 
that  Francis  Geoftt,  in  A.  D.  1 76a,  recovered  a  judg- 
ment and  execution  agairift  faid  Wilfori,  and  levied 
faid  execution  upon  faid  houfe,  chamber,  &c.  and  had 
it  appraifed  off  in  part  fati$fa£^ion  of  faid  execution^ 
in  which  proceeding  the  plaintiff  wits  attorney  to  (aid 


MIDDLESEX   COUNTY,   &c.  ,03 

Geolet — that  the  plaintiff  entered  and  took  pofieffion 

of  fatd  houfe  and  chamber^   and  in  A.  D.  1765  faid 

Geolet  fent  the  plaintiff  a  power  of  attorney  to  fell  \ 

(aid  premifes,  and  he  not  being  able  to  fell  it  to  his 

liking,  he  let  it  to  one  Champlin,  who  held^over  his 

leafe,  andrefufed  to  go  out  $  and  the  plaintiff  brought 

an  a^on  of  ejedment  againft  him,  and  in  A.  D. 

1783  recovered  the  pofleiEon  by  judgment  of  court,. 

and  the  execution  was  levied  thereon  ;  and  ever  fince 

the  plaintiff  had  held  and  leafed  faid  premifes,  until  die 

defendant  entered  and  difpoffeffed  him  as  aforefaid  y 

faid  Goelet  who  lived  in  New-York,  died  fome  years 

£nce  infolvent  and  had  left  a  number  of  heirs,  but 

xione  had  appeared  to  claim  the  eftate. 

The  law  queftion  in  this  cafe  was,  whether  the  pof* 
felEon  of  the  plaintiff  was  fuch  as  would  entitle  him, 
to  recover  the  pofleiEon  in  this  ad:ion  againft  the  de-' 
fcndant,  who  entered  tortioufly.  Verdi£t  and  judg-t < 
tntrit  was  for  the  plaintiff. 

By  the  court—The  plaintiff's  pofle&ion  was  right- 
ful and  lawful,  and  the  defendant  had  no  right  to  de- 
prive lum  of  it— and  as  he  did,  the  law  will  redrefs 
the  plaintiff  by  reftoring  to  him  the  poffeffion,  for  the 
benefit  of  the  owner. 


A 

Middle/ex  County^  July  Terniy  A.  D.  1794. 
Henihaw  verf.  Clark  and  Smith. 

ACnONof  account,  brought  againft  the  de- A  depofitiop  of 
fendants,  as  bailiffs  and  receivers  of  the  mp-  f^ff*^'  *?" 
nies  of  the  plaintiff — for  that  on  the  iflt  of  Odober  pjj^^^  ^^ 
A.  D.  1 790,  the  plaintiff  and  defendants  were  joint  not  be  ukea 
owners  of  the  brigantine  Betfey,  and  ever  fince  have  back— captain* 
been,  in  the  following  proportion,  viz.  the  plaintiff  *^  V^  *^^* 

!•         •   1.  1:  11       1  r      1  1  •  i_  1-         1.     '  no  njht  to  jfeil 

nye  eighths,  and  the  defendants  three  eighths  \  that  their  owners 
the  defendants  have  had  the  poffeiBon  and  ufe  of  faid  propeny  la 
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them ; and  ein-  bogABtine  from  faid  lit  of  0£tober  A.  D.   1 790»  to 

d«ce  oj  ^^^^  die  date  of  the  plaintiff's  writ  j  in  which  time  (he 

*i<^ot  admi^  ^^^  performed  fundry  profitable  ToyageSy  and  the  dc- 

fib]&  fendants  had  received  the  avails  thereof,  ati4  made 

great  gain  thereby,  to  account  to  tha  plaintiff  for  Ms 

part  and  proportion,  which  was  j^^oo  lawful  money  ^ 

and  that  the  defendants  had  ever  refufed  <te  render 

their  reafonable  account  in  the  premifes. 

The  defendants  plead  that  they  never  were  bailiffs 
and  receivers  of  the  plaintiff,  in  manner  and  form  as 
the  plaintiff  in  his  declaration  had  alledged.  Ifliie  to 
the  jury. 

The  plaintiff  produced  and  read  the  depo&tion  of 
one  of  the  defendants  given  on  a  former  occafion  ^ 
and  after  he  had  read  it,  found  that  it  would  be  im- 
'  proved  againft  him,  moved  to  the  court  for  liberty  to 
take  it  back  ;  this  was  obje^ed  againft  by  the  defend- 
ants. 

By  the  court — The  defendants  could  not  have  in- 
troduced this  depofition,  but  it  beine  legally  introdu- 
ced by  the  plaintiff,  the  defendants  have  right  to  take 
the  benefit  of  it. 

The  defendants  admitted  that  the  plaintiff  was  p^rt 
owner  of  faid  brigantine  in  0£^ober  A.  D.  1 790  ;  and 
claimed  title  to  their  part  by  virtue  of  a  bill  of  fale  giv- 
en them  by  captain  Savage,  in  the  Weft-Indies,  he 
being  a  part  owner  and  mafter  of  faid  brigantine  ; 
there  was  no  pretence  that  captain  Savage  had  any 
inftruAions  or  power  from  the  plaintiff  to  give  faid 
bill  of  fale,  other  than  what  every  mafter  of  a  veffel  is 
invefted  with,  in  virtue  of  his  being  mafter — ^and  the 
defendants  offered  to  prove  that  it  was  the  general 
pra&ice  for  mafters  to  fell  the  veffcls  of  their  owners 
in  the  Weft-Indies. 

This  was  objeded  againft  by  the  plaintiff — and  by 
the  court,  mafters  may  bypothicate  the  veftels  of  their 
owners  for  certain  purpoies,  and  they  will  be  holden ; 
but  that  mafters  fhould  have  right,  merely  as  mafters, 
to  fell  the  property  of  their  owners  in  the  veflels  they 
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commandy  without  authority  from  their  owocts, 
would  be  moil  unjuil  and  impolitic  j  and  any  prafli* 
ces  of  that  kind  ought  to  be  reprobated,  as  iniquitous 
and  abfurd,  rather  than  to  be  improved  as  pfecedeats, 
to  eftablifli  a  rule  ;  the  evidence  was  rejedled. 

This  being  a  fuit  brought  againft  the  defendants 
jointly  ;  and  the  plaintiff  failing  to  prove  that  Smith 
one  of  the  defendants  had  ever  intermedled  with  any 
of  the  avails  of  faid  voyages  ^  the  jury  found  a  vcr- 
6i€t  for  the  defendants* 

Mary  Alfop,  admimftratrix  of  Richard  AUbp 

verf.  Michael  Todd. 

ACnON  upon  a  note?  dated  the  29th  of  March    ^  ^^^  .^. 
A.  D.   1771,  for /45,  payable  to  faid  Rich- by  a  minor,  un* 
ard  in  three  months,  with  intercft.  <!«•  tht  care, 

^^  &C.  of  a  parcoti 

The  defendant  plead  in  bar  that  on  the  29th  of  is  made  valid 
March  1771,  when  faid  note  was  given,  the  defendant  "^^  binding 
was  a  minor,  under  the  ag€  of  twenty  one  years,  and  SSrcoSfrnt& 
under  the  care  of  a  guardian  and  parent  \  and  fq  faid  to  it  and  agree-' 
note  was  void  by  the  ftatute  in  fuch  cafe  made  and  i°g  tv  pay  it 
P«>vided.  Jft«^i*»« 

The  plaintifFrepiied  to  the  defendant's  plea  in  bar^^ 
that  on  the  5th  of  September  A.  D.  1781,  the  de- 
fendant being  of  fuU  age,  he  then  recognized  the  juf- 
tice  of  faid  debt,  and  in  conCderation  thereof  promifed 
the  plaintiff  that  he  would  pay  the  balance  due  on 
faid  note.  The  defendant  traverfed  the  plaintiff's  re- 
ply, and  the  iffue  was  clofed  to  the  jury. 

The  jury  found  that  on  the  5  th  of  September  A.  D. 
1781,  the  defendant  being  of  filll  age,  he  then  recog- 
nized the  juftice  of  faid  debt,  and  in  confidcration 
thereof  promifed  to  pay  the  balance  due  on  faid  note, 
&c.  and  found  for  the  plaintiff  to  recover. 

The  defendant  mo^'^d  in  arreft  of  judgment,  that 
the  iffue  was  immatorial ;  that  by  the  ftatute  the  note 
was  void,    and  could  not  be  revived  or  rendered  c( 

P 
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force  by  any  affent  or  new  promife  of  his,  tfttt  he 
came  of  age. 

This  motion  was  demurred  to — and  judgment  was 
giren  that  faid  motion  was  infufficient,  and  for  the 
plaintiflF  to  recover. 

Bj  the  coui:t — ^This  cafe  turns  upon  the  queftion, 
whether  this  note  when  it  was  figned  was  ipfo  fzGto 
void,  or  only  voidable.  The  (tatute  at  the  time  of 
giving  this  note,  upon  this  fubjefi,  and  until  May  A. 
D.  1 784,  flood  thus  :  <<  That  no  perfon,  under  the  go- 
vernment of  a  parent,  guardian  or  mafter,  (hall  be  ca- 
pable to  make  any  contrad,  or  bargain,  which  in  th6 
law  IhaU  be  accounted  valid,  unlefs  the  faid  perfon  be 
authorized  or  allowed  fo  to  contra^  or  bargain,  by 
his  or  her  parent,  guardian  or  mafter." 

The  natural  and  neceflary  inference  to  be  drawa 
from  the.ftatute,  was,  that  when  a  perfon  under  the 
cart  and  government  of  a  guardian,  parent,  &c.  was 
audiorized  and  allowed' fo  to  contra^,  Scc^  then  he 
Would  be  capable  to  make  a  contra^,  &c.  which 
Would  be  valid  in  the  law— *-for  it  would  be  idle  for  the 
ftatute  to  fay,  that  fuch  perfon  fliouM  be  incapable  to 
make  any  contrad,  &c.  unlefs  authorized  and  sdlow* 
ed  by  his  guardian,  &c.  if  he  was  incapable  before 
the  making  of  the  ftatute,  or  if  being  thus  authorized 
and  allowed  by  his  guardian,  he  was  ftill  incapable  to 
make  any  valid  contra£l. 

This  ftatute,  in  making  the  contrajis  of  minors  in- 
Valid,  went  upon  the  idea  of  their  being  liable  to  be 
impofed  upon,  for  want  of  competent  difcrction  ;  un- 
kfs  they  were  efpecially  allowed  and  authorized  by 
.their  guardian,  Gt  patent,  &c.  which  would  obviate 
that  defea. 

In  the  revifal  of  the  laws  pafled  in  A.  D.  1764  ; 
diis  claufe  was  added  ;  in  which  cafe  fuch  parent, 
^ardian  or  mafter  fhall  be  bound  thereby  ;  this  pro- 
vides an  addititional  fccurity  for  the  creditor  ;  but 
.does  it  follow,  that  in  fuch  cafe,  the  minor  was  not 
alfo  bound  ?  for  wherein  is  the  mighty  difference  be- 
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twe^  the  creditors  recovering  the  debt  of  the  gnardw 
«m  and  the  guardian's  recoverinf  it  out  of  the  minor^f 
eftate ;  except  only  in  the  circuity  of  remedieS|  and  in 
an  inhancement  of  cofts— for  it  will  not  be  pretended 
that  the  guardian  is  to  pay  this  for  the  minor,  who  has 
the  benefit  of  it,  without  being  refunded  out  of  the 
minor's  eftate.  The  cafe  of  William  May,  and  Mar* 
tha  his  wife  vs,  Jofepb  Webb,  determined  in  the  fu- 
preme  court  of  errors,  does  not  militate  againft  this 
conftru&ion  of  the  ftatute — that  was  upon  a  fpecial 
verdi^,  found  in  the  fuperior  court — ^In  that  caie  the 
following  points  were  refolved — ift.  That  a  guardian 
appointed  to  a  minor  when  but  nine  years  old,  conti- 
nued guardian  until  the  minor  arrived  at  full  age,  un<* 
lefs  it  was  a  limited  appointment,  or  the  minor  when 
arrived  to  the  age  of  difcretiou  for  choofing  a  guardian 
(bpuld  chooie  another — 24%  That  the  guardian  waf 
Uable  for  the  contracts  m^de  by  his  ward,  with  his  al<r 
Jowance  and  confent^-^And  jdly,  which  was  a  prin* 
cipal  point,  on  which  thatc^ie  was  decided,  the  jury 
found  that  the  goods  were  taken  up  with  the  confent 
tod  approbation  of  Eackiel  Williams,  Efq.  who  was 
tppointed  guardian  when  faid  Martha  was  nine  years 
old*  and  by  faid  Webb  w«re  firft  charged  to  faid  Wil^ 
Uams,  but  thst  he  ^fterwurds  lefu&d  to  pay  for  them, 
and  faid  Webb  difcb^rged  him,  ^d  charged  them  to 
the  Aid  Martha  '$  upon  which  the  court  determined} 
that  if  it  be  otberwi&  its  to  the  other  p(Hnts  than  is 
adjudged,  ftili  in  this  eaiie  i%  would  be  that  the  faid 
Martha  a  minor,  without  any  guardian,  having  taken 
the  articles  charged  by  the  confent  of  faid  Williams, 
and  with  an  un<&rftanding  on  the  part  of  the  creditor, 
that  they  were  to  be  charged  to  faid  Williams,  and 
were  in  tzGt  fo  charged,  that  then  the  faid  Williams 
became  the  original  debtor ;  aiid  no  difcharge  of  him 
by  the  creditor  could -fix  a  legal  claim  on  At  minor. 

SLirb/s  reports,  2S6. 

* 

Further,  an  infant  is  by  law  bound  to  pay  for  ne- 
ceflaries,  and  this  from  neceffity  ^  for  he  may  not 
have  a  guardian,  or  may  be  feparated  from  him,  and  if 
he  is  deprived  of  all  credit,  as  he  muft'be  if  he  is  not 
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bound  by  his  contrads  for  neceflariesy  he  muft  iA't 
eyitably  perifh  or  trail  to  charity,  let  hiin  have  evev 
fo  mudi  property. 

Again,  perfons  of  full  age  are  bound  by  ^eir  con-r 
tm&s  with  infants ;  and  the  infant  when  he  arrives 
at  full  age,  lias  the  privilege  of  diflenting  from^Xuch 
contradls,  and  avoiding  them,  or  if  they  are  for  his  benr 
efit,  of  affirming  them.  Now  if  an  infant's  contrails 
were  ipfo  fa&o  void,  they  would  be  fo  to  every  intent 
and  purpofe,  and  with  refpe£l  to  all  parties,  it  might 
be  given  in  evidence  under  the  plea  non  eft  fa£lum. 

The  contrads  of  infants  then  are  not  void  but  on- 
ly voidable  by  them.  If  the  defendant  therefore, 
when  he  arrived  at  full  age  had  denied  the  juftice  of 
this  debt,  and  diflented  to  the  Bote,  it  could  not  have 
been  enforced  againft  him  ;  but  inflead  <^  that,  he 
recognized  the  juftice  of  the  debt,  and  agreed  and 
engaged  to  pay  the  balance  due  on  the  note  ^  by  this, 
he  took  upon  himfelf  the  obligation  exprefied  in  the 
Bote,  and  made  valid  and  binding  a  note  which  be- 
fore was  voidable  ;  and  this  does  not  in  any  manner 
•  contravene  the  ftatute.  The  ftatute  declares,  that  no 
perfon  under  the  government  and  care  of  a  guardian, 
parent  or  mafter,  fliall  be  capable  of  making  any  con- 
tra£l,  &c.  which  ihall  be  accounted  valid  in  the  law. 
But  the  ftatute  doth  not  fay  that  contrads  made  by  a 
*  perfon  of  the  above  defcription,  ihall  not  or  cannot 
become  vahd  and  binding,  by  the  confent  and  confirm- 
ation of  fuch  perfons,  after  he  or  ihe  arrives  to  full 
age*  This  is  not  a  note  given  by  an  infant  under  the 
care  of  a  parent,  merely,  on  which  the  ftatute  attach- 
es; but  it  is  a  note  given  by  a  perfon  under  thofe 
circumftances,  which  has  been  recognized  to  be  juft, 
afiented  to,  and  engaged  to  be  paid  by  the  iigner  after 
he  was  of  full  age  ;  upon,  whidi  the  ftatute  does  not 
attach,  and  about  which  it  is  wholly  filent.  Vide 
Lawrence  vs.  Gardners  i  vol.  Root's  Rep.  477 — and 
Cowper's  Rep.  201,  which  is  a  much  ftronger  cafe^ 
being  a  deed  of  a  feme  covert. 
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Thi3  judgment  was  reverfed  upon  a  'writ  of  er^ 
Tor  in  the  mpreme  court  of  errors  in  }une  A.  D, 
1795 — for  the  following  reafons,  vis. 

That  all  contrafts  of  minors,  unjtfs  the  fame  ap- 

Ear  to  be  for  their  benefit  or  for  neceflaries,  arc  ab-, 
lutely  void  at  common  law,  and  therefore  diey  can- 
not be  the  fubje£ts  of  ratification  or  the  founda-* 
tion  of  an  aAion.  To  this  point  is  Cpke  Litt.  171, 
b.  feCtion  259— ad  Atkins  34 — 3d  Atkins,  610 — 3(1 
Burrows,  1794 — Salk.  279 — 2d  Stra.  11 01 — Croke 
£Uz.  126,  700,  92o-r-5th  Cpke  119 — ^Croke  Cha's, 
501. 

An  infant  is  not  liable  at  common  law  even  fbff  1 
neceflaries  while  under  the  government  of  a  parent,  \ 
as  is  alledged'Todd  was,  in  this  cafe.-^See  Efpinafle    « 
170 — ad  Bla^cklione's  Rep.  1325 — 2d  of  Atkins,  35.  / 

Notes  of  hand  by  our  law  are  treated  as  fpecialties* 
and  the  comfideration  cannot  be  enquired  into  at  Iaw« 
Ko  contra3,  the  confideration  of  which  is  not  en-^ 
quirable  into,  (hall  bind  an  infant. — Salk'd,  386—^ 
2d  Strange  1102 — i  Irvin's  Reports,  40.  44    ti^ 

Our  ftatutej)erhaps^raifgs  the  common  law,  for  by    '^  * 
the  (latute  the  contra<^s  of  minors,  <<  unlefs,  they  be  . 

authorized  or  allowed  fo  to  contract,  J)y  his  or  her  fiic^^^^^t/i  //^^ 
parent,  guardian  or  aiafter,  "^c.-^are  declared  void,  j 

Much  is  faid  in  the  Englifli  books  about  a  diftincr  ^'  "^^^  ^J^^ 
tion  between  void  and  voidable.  It  will  be  found  by 
examination  that  they  generally  take  this  diftin£Ho]:i 
between  thofe  contra£^s  which  are  more  folemnly  en- 
tered into  and  which  arc  declared  void  by  aft  of  par- 
liament, as  Mfurious  bonds,  &c.  and  thofe  which  are 
void  at  common  law,  as  die  bond  of  a  feme  covert, 
&c, 

Colt,  Bowes,  and  Hofmer  verp  Afhbel  Com-. 

well  and  others. 
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lETITION  in  chancery,  Ihewing  that  before  the    Chancery  wai 
county  court  holden  in  the  county  of  Middlcr  g«nt«>«»i«>c- 
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tioa  to  prerent  fcx,  in  November  A.  D.  1788,  Frederick  Mniiy  reco- 
ttfcdfa  lc»l°^  vered  a  judgment  againft  Gordon  Wecmore,  of  Mid* 
writofezectt-  dletown,  for  thc  fum  of  ^29»i5>-o«i*2  damages  and 
tionfbrthepnr-  coft>  and  took  out  execution  for  faid  fiuns,  dated  the 
^^^^V^  I  ft  of  April  A.  D.  1789,  returnable  in  fixty  day$  j 
t»n  and  lajuf-  ^y^j^  execution  Stephen  Titus  Hofmer,  Efq.  attor* 

ney  to  faid  Mun>  on  faid  firft  day  of  April  delivered 
to  Afhbel  Comwell^  a  coaftablc  of  faid  Middletown, 
to  le>'y  and  collect )  and  took  of  him  a  certain  writing 
or  receipt,  wherein  faid  Comwell  acknowledged  the 
receipt  of  iaid  execution,  and  promifed  faid  Hofmer  to 
colle£l  faid  execution  in  fixty  days,  if  by  legal  fteps  H 
was  colle&able,  and  to  pay  the  money  to  him ;  which 
receipt  was  dated  city  of  Middletown,  April  ift,  A. 
D.  1 789-— that  faid  conftable  levied  faid  execution  on 
K  the  jM'operty  of  faid  Wetmore,  and  took  a  receipt  for 
fiid  property  $  but  wholly  failed  to  colled  and  pay 
faid  execution  ;  alfo  (hewing  that  faid  Hofmer  infti« 
tuted  a  fuit  on  faid  receipt  in  his  own  name,  againft 
faid  conftable,  before  the  city  court,  holden  in  the  city 
of  Middletown,  in  September  A.  D.  1789,  and  re- 
covered a  judgment  before  faid  city  court  againft  faid 
Comwell,  upon  default,  for  the  fum  0^^^32-9-4 
lawful  money,  damages  and  coft,  and  took  out  execu- 
tion for  faid  fums ;  dated  the  29th  of  January  A.  D. 
1 790  \  that  by  legal  procefs,  and  by  the  agreement  of 
faid  Frederick  Mun,  the  property  of  this  debt  wa^ 
vefted  in  two  of  the  petitioners,  viz.  faid  Colt  and 
Bowe$ ;  and  the  money  due  on  faid  Hoftner's  execu- 
tion againft  faid  Cornwell,.  was  in  fa£t  paid  to  faid 
Colt  and  Bowes,  and  laid  execution  endorfed  fatisfied. 
That  faid  Comwell  afterwards  brought  a  writ  of  er* 
ror  to  the  fuperior  court  holden  at  Middletown,  in 
July  A.D.  1 79 1,  againft  the  judgment  recovered  by 
faid  Hofmer  againft  him,  before  faid  city  court  j 
which  was  revorfed,  and  judgment  rendered  by  faid 
fuperior  court,  in  favour  of  faid  Comwell  againft  faid 
Hofmer,  for  his  damages,  the  fum  of  ;^33-i3-7  law- 
ful money,  being  the  mm  paid  by  faid  Wetmore  and 
ComweU,  to  Colt  and  Bowes,  on  the  execution  of  faid 
Hofmer  againft  fatd  Comwell }  and  that  iaid  Coro- 
WtU  had  uken  out  execution  on  faid  judgn^ent  againft 
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faid  Hofiner,  and  was  pt^fling  him  for  the  numey  i 
and  that  faid  Hofmer  had  no  intereft  in  faid  money  ( 
and  that  if  faidCornwell  colieded  the  money  of  £ud 
Hofmer,  it  would  only  lay  a  foundation  for  a  circuity 
of  a&ions  in  the  law,  to  recorer  the  money  back  again 
to  faid.  Colt  and  Bowes,  where  it  now  rightfully  was  ^ 
|>raying  for  a  perpetual  injun^on  on  faid  execution. 

The  refpondents  plead  ip  abatement,  that  the  peti- 
tion did  not  contain  fufficient  grounds  for  the  relief 
prayed  for — and  that  the  petitioners  had  adequate  re- 
medy at  law. 

Judgment-^That  the  plea  of  the  refpondents  was 
inefficient. 

By  the  couit-«-the  petitioners  have  not  adequate  re- 
medy at  law,  for  the  remedy  they  pray  ibr,  is  to  have 
the  parties  fet  down  where  they  now  are  j  and  to  pre- 
Tent  the  refpondents  from  making  ufe  of  a  legal  exe- 
cution, for  the  purpofes  of  veacation  and  injuftice-^^ 
Juftice  is  done,  the  money  is  where  it  ou|uit  to  be» 
and  the  petitioners  ought  to  be  quieted.  This  peti- 
tion was  heard  on  the  merits,  and  granted,  and  a  per- 
petual injun&ion  laid  on  the  execution. 

Sage,  Cooper,  &c.  Committee  of  the  iirft  Soci- 
ety in  Chatham  ver/m  White. 

ACTION  of  trover  for  certain  notes  and  bonds   vrhen  mooMt 
given  to  the  committee  of  faid  fociety,  de-  are  given  tp  an 
cianng  that  on  tlie         day  of  they  were  ^"^^^^^^^/'^ 

pofle£d  of  certain  notes  and  bonds,  viz.   and  de^  V^  ofVc^b 
fcribes  them,  which  of  right  belonged  to  tiiem  ;  that  or  the  mnlfker, 
they  afterwards  loft  them,  and  faid  notes  and  bonds  ^^  epifcoinU- 
came  into  the  hands  of  the  defendam,  who  knowing  |l|\J^^g . 
them  of  right  to  belong  to  the  plaintiffii,  yet  notwith-  ^^  fodety  "* 
ftanding  did  convert  them  to  his  own  ufe.  meetings  ref- 

^  pe<ftiog  the  a|H 

The  defendant  plead  Jiot  guilty,  and  iiTue  was  clof-  plication  of  fidd 
ed  to  the  jury.  monici. 

The   fads  in  this  cafe,  upon  the  evidence,  were 
the(e, — ^llie  town  of  Middletown,inchiding  the  fret- 
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tnt  town  of  Chatham,  on  the  9th  day  of  January  A. 
D.  1701-2,  at  their  legal  meeting  made  and  pafled 
die  following  vote  and  grant,  viz. — ^Whereas  there 
is  about  forty  acres,  called  Paucowfit  Swamp,  lying 
on  the  eaft  fide  of  the  great  river,  which  the  neigh- 
bors on  the  eail  fide  of  faid  river,  may  clear  and  im- 
prove for  the  ufe  of  the  town,  until  fuch  time  as 
they  fhall  be  in  a  capacity  to  maintain  a  fchool  or 
a  minifter,  then  faid  land  ihall  be  fequeftered  and 
improved,  and  the  income  thereof,  be  difpofed  of  for 
fiich  public  ufe,  as  Ae  town  by  vote  (hall  order  ; 
faid  land  to  remain  to  the  town's  ufe,  until  they  (hall 
have  a  fdkool  or  a  minifter  fettled  on  the  eaft:  fide  \ 
then  to  be  and  remain  for  the  partcular  public  charge 
of  faid  eaft  fide,  on  the  account  abovefaid.  The 
people  on  the  taA  tidt  cleared  faid  fwamp,  and  fome 
years  after,  diat  neighborhood  was  incorporated  into 
*  an  ecclefiaftical  fociety,  by  the  name  of  the  third 
fociety  in  Middletown^  which  is  now  the  firft  fociety 
in  Chatham  ;  and  faid  fociety  fold  faid  land,  and  ap- 
plied the  incOnfe  for  two  or  three  years  at  firft  to 
the  fupport  of  fchoolvig  *,  but  latterly  it  had  been 
applied  to  the  fupport  of  the  minifter  ;  afid  of  late  a 
majority  of  the  legal  voters  in  faid  fociety  being  epif- 
copalians,  claimed  to  have  the  intereft  of  thefe  monies 
applied  to  the  fupport  of  fchooling  $  and  at  a  fociety 
meeting  warned  for  that  purpofe,  in  which  the  epif- 
copalians  voted,  it  was  voted  that  the  intereft  afore- 
faid  (hould  be  applied  for  the  maintenance  of  fchools 
in  faid  fociety — and  the  plaintiffs  were  appointed  a 
committee  to  demand  and  receive  faid  bonds  from 
the  defendant,  with  whom  they  were  depofited  by 
faid  fociety  to  keep  ;  that  the  defendant  i^fufed  to 
deliver  them  when  demanded,  or  to  pay  the  intereft 
received  on  laid  bonds  to  any  other  ufe,  dian  die  fup* 
port  of  the  mmifter  in  faid  fociety.  The  law  with 
refpe£^  to  the  right  of  epifcopalians  to  vote  in  fociety 
meetings,  was,  as  it  then  ftood,  as  follows,  viz.  And 
eveij  perfon  claiming  the  benefit  of  this  zSt,  which 
a£l  IS  entitled  an  zfk  for  fecuring  the  rights  of  jcon- 
fcience  in  matters  of  religion,  to  chriftians  of  every 
denomination  in  this  ftate,  ftiall  be  difquahfied  to  vote 
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in  any  fociety  meeting,  fave  only  for  granting  tax^t 
for  the  fupport  of  fchools,  and  for  the  eftabliflunent 
of  rules  and  regulations  for  fchools  and  the  education 
«f  children; 

Three  qiieftions  were  made  hi  this  cafe-^ift.  That 
the  original  grant  being  to  take  efk£k  in  futuro,  was 
▼oid — adjt  That  the  epifcopalians  had  no  right  by  law  - 
to  vote  in  faid  fociety  meetingj^  with  refpedl  to  th^ 
difpofition  of  thefe  monies  which  were  granted  and 
fequeftered  to  faid  firft  fociety,  for  the  fupport  of 
fchpoling,  or  the  miniftry  as  they  fhould  order — And 
3diy,  That  the  a^^ion  was  mis-conceived  altogether  ; 
for  diat  it  ought  to  have  been  for  the  intereft  only, 
that  being  all  which  upon  their  own  principles  tboy 
have  right  to. 

The  jdfy  brought  in  a  verdi£i  for  die  plaintiffs ; 
ihe  court  diilented  from  the  verdift,  and  returned  the 
jury  to  a  fecond  confideration^  and  declared  the  law 
ui  the  cafe.  As  to  the  firft  point  made,  that  a  freehold 
eftate  cannot  be  created  to  commence  in  futuro,  is  a 
principle  of  the  EnglHh  law,  and  grew  iipin  the  times  of 
feudal  darknefs ;  when  frediold  eftates  were  created  by 
feoffinent,  and  livefy  arid  feifin  ;  and  yet  by  the  fame 
Engliih  law  a  freehold  eftate  may  be  created,  to  com- 
mence in  futuro  by  an  executory  devife ;  this  is  re-^ 
garding  forms  more  than  fubiEance.  But  this  was  a 
grant  to  the  neighbours  on  the  eaft  fide  of  the  great  ri« 
ter  in  prefehti  ;  to  clear  and  improve  the  land  for 
the  ufe  of  faid  town,  until  they  ftiould  be  in  a  capacity 
to  msuntain  a  fchool  or  a  minifter  ;  then  it  ihould  be 
fequeftered,  and  the  income  theieof  be  difpofed  of  for 
fuch  pttblic  ufe.  The  firft  fociety  iit  Chatham  haver 
clearly  a  right  to  thefe  monies,  to  the  intereft  of  themy 
to  be  applied  to  the  fupport  of  fchooling^  or  of  ths 
minifbry  in'  faid  fociety,  at  &eir  difcretion  arid  plea^ 
fure. 

As  to  the  fecond  point,  the  epifcopalians  are  not 
members  of  faid  firft  fociety,  and  make  no  part  thereof^ 
they  therefore  have  by  the  law  no  right  to  any  part  rf 
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faid  money  ;  they  have  right  to  vote  in  faid  focicfr 
meetings,  with  rcfpeft  to  granting  of  taxes  for  fchooi* 
ing,  and  with  refpe£l  to  rules  and  regulations  for 
fchooling  ;  but  have  no  right  to  vote,  with  refpeft  to 
intcreft  given  to  faid  firft  fociety,  for  the  ufe  of  fchool- 
ing, or  the  miniftry,  as  they  (hall  dired. 

And  as  to  the  third  point,  it  is  very  eiear,  that  the 
plaintiffs  upon  their  own  principles,  have  right  to 
only  the  intereft  of  faid  monies  from  the  time  of  pa£- 
fing  faid  vote,  and  not  the  principal  fums  fecured  by 
faid  notes  and  bonds.  '  The  jury  upon  fecond  confr- 
deration  found  for  the  defendant. 

Lovet  veff.  Johnfon. 

If  a  note  is  A  CTION  on  a  note  dated  the  2  ad  of  March,  A. 
exprefied  to  be  j^\^  D.  1 793,  wherein  the  defendant  promifed  for 
for  the  premi-  r^^  infurance  on  a  certain  veflel,  to  pay  f^6  lawful 

mn  on  an  uuu*  *  '         *■    j   t^  ^ 

ranee— Che  •       inoney. 

notice  pf  the  *  '^^  defendant  plead  that  before  the  date  and  im- 
Aipulation  in  petration  of  the  plaintiff's  writ,  he  had  made  full  pay- 
the  policy,       ment  of  the  note  on  which,  &c.     Iffue  to  the  court. 

which  provides  % 

for  reducing  After  the  caufc  was  appealed  into  this  court  the  de- 

thc  premium,     fcndant  died,  and  the  plaintiff  cited  in  hiB  adminiftra- 

on  a  nearme  m  .  rm^     .  >«.  •    1 1^      1. 

damages.  **''*•     ^^^  *"^^  ^**  tnza  by  the  court. 

The  defendant  claimed  to  have  a  defalcation  from 
the  note  of  fifteen  per  cent,  on  the  ground  that  the 
policy  of  infurance  to  which  this  note  referred,  pro- 
vided that  there  ihould  be  a  dedudion  of  fifteen  per 
cent,  in  cafe  of  a  peace  j  and  that  a  peace  in  fad  took 
place  before  the  nik  was  run. 

The  plaintiff  admitted  the  fads,  but  objcded  againft 
its  being  done  in  this  a£lion,  and  cited  the  cafe  <rf 
Philips  vs.  Halfey,  i  volume  Root's  reportSj  194* 

By  the  court — ^That  cafe  is  undoubtedly  good  law ; 
that  note  had  no  reference  to  any  infurance  \  that  was 
an  abfolute  note  for  fo  much  money,  and  the  court  h&^ 
no  clue  to  get  at  the  deduflion  claimed,  but  by  parol 
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teftimony.  In  this  cafe  the  note  itfelf  expreflea  for 
what  it  is  given»  and  refers  to  the  policy  of  infurance  ; 
the  court  dierefore  may  look  to  the  policy  and  conG« 
der  and  allow  it|  which  was  accordingly  done. 

Stephen  Miller  verf.  Matthew  Talcot,  £fq.  he. 

ACnON  of  the  cafe,  declaring,  that  in  Oftobcr      The  e«on 
A.  D.   1782,  the  defendants  had  and  held  a  "f^"^^^ 
certain  execution    in  their    favor    againft    Gordon  j£  ftjbftantial 
Wetmorcj  and  others,  for  whom  the  plaintiff  was  juflicc  it  doncj 
bail,  which  execution  was  for  the  fum  of  ^      lawful  unleCi  by  the 
money,  then  in  life,  and  unfatisfied  ;   and  the  plains  f^"  ^  ^ 
tiff  applied  to  the  defendants  and  propofed   to  pay  oiJJ^o^it 
them  the  fum  of  ^78  lawful  money,  provided  they 
would  transfer  and  aifign  to  him  faid  execution  with 
power  to  ccSHtGi  faid  execution  and  convert  the  money 
to  his  ownufe;  to  which  propofal  the  defendants 
agreed,  and  thereupon  the  plaintiff  paid  to  the  de* 
fendants  /78  lawful  money,  and  the  defendants  in 
confideration  thereof  agreed  and  promifed  to  affign 
to  him  faid  execution,  unendorfed,  with  a  power  to 
coUed  and  convert  the  money  due  on  faid  execution 
to  his  own  ufe,  without  account  \  that  the  defendants 
had  whoUy  failed  of  performing  their  faid  agreement, 
and  thereupon  the  defendants  had  become  liable  to 
repay  faid  2*7^  to  the  plaintifF,  and  in  confideration 
thereof  had  aflumed  and  promifed,  &c. 

a  f 

The  defendants  plead  in  bar  a  former  a<2ion  of  a£- 
fumpfit,  for  the  fame  caufe,  matter  and  thing,  and 
fet  forth  fud  former  a£tion  \  in  which  a  verdift  and 
judgment  were  given  for  the  defendants. 

The  plaintifF  replied  and  admitted  the  a61ion,  ver- 
did  and  judgment  for  the  defendants  ;  but  faid,  he 
cnight  not  to  be  barred,  for  that  the  jury  in  faid  form« 
er  adion,  found  all  the  fads  alledged  in  die  declara- 
tion to  be  proved  and  true,  but  from  the  obfervations 
made  by  the  council  for  the  defendants,  upon  the 
bw,  in  arguing  the  caufe,  they  fuppofed  that  the 
promife  was  within  the  ftatute  againft   frauds  and 
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perjuries  ;  and  that  they  were  eftopped  from  finding 
a  verdid};  for  the  plaintiff ;  and  the  court  not  know- 
ing upon  what  principle  the  jury  found  their  rerdi£k^ 
and  fuppofing  it  to  b^,  becaufe  the  jury  had  not  found 
ithe  fa^s  to  be  proved,  on  account  of  fome  dtfcdt  in 
the  evidence  which  the  court  did  not  difcover,  accept 
ted  faid  verdi£i  although  they  were  of  a  different 
opinion. 

The  defendants  rejoined,  that  the  plaintiff  ought  to 
be  barred  without  that  that  faid  former  jury  found  all 
the  fa£ls  to  be  proved  and  true,  alledged  in  faid  form- 
er a£lion,  and  found  their  verdi£k  in  favor  of  the 
defendants,  becaufe  they  fuppofed  that  by  faid  ftatute 
they  were  eftopped  from  finding  a  verdi£i  for  the 
plaintiff — upon  which,  iffue  was  joined  to  the  jury — 
and  the  jury  found  the  fads  fet  up  and  alledged  in  the 
plaintiff's  replication ;  and  for  the  plaintiff  to  recover. 
The  court  accepted  die  vcrdift. 

In  this  cafe,  the  jury  who  tried  faid  former  a£lion, 
were  intrqducod  and  improved  as  witnefles  on  thi$ 
iffue. 

The  defendants,  after  verdi6l,  moved  in  arreft  of 
judgment — i  ft,  That  faid  iffue  was  immaterial — 2d, 
That  faid  verdift  was  infufficient — 3d,  That  faid  jury 
had  found  for  the  plaintiff/' 8  2- 13  damages,  in  which 
was  included  the  fum  of  £4-1 3  for  coft  in  faid  form- 
er adion — ^4th,  That  the  plaintiff's  replication  was 
infufficient. 

The  plaintiff  replied  to  the  motion  in  arreft,  that 
as  to  the  third  exception,  he  had  remitted  to  the  de- 
fendants, of  the  damages  found  by  faid  verdid,  the 
fum  of  ;^4-i3>  which  was  allowed  for  coft,  and  had 
caufed  the  fame  to  be  entered  on  the  record  ;  and  as 
to  the  reft  and  refidue  of  the  reafons  offered  in  arreft, 
he  faid  they  were  infufficient — ^and  judgment,  that  the 
^notion  in  arreft  was  infufficient,  and  that  the  plaintiff 
recover. 

By  the  court — ^The  plaintiff,  in  order  to  avoid  the 
plea  in  bar,  replied  that  faid  verdidl  was  found  by 
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ifae  jury  dirough  a  miftake,  with  refpedi  to  the  law, 
and  contrary  to  the  truth  of  the  h£ks,  and  that  the 
court  accepted  faid  verdic);  contrary  to  their  own 
opinions  upon  the  evidence  as  it  appeared  to  them, 
upon  an  idea  that  the  jury,  who  were  acquainted  with 
the  witne£es,  difcovered  foxne  defe£t  in  their  credi- 
bility, which  the  court  were  unacquainted  with. — 
The  defendants  inftead  of  demurring  to  the  replica- 
tion, and  bringing  up  the  queftion  of  law  to  the  court, 
whether  tlie  plaintifFmuft  not  be  barred  by  faid  former 
judgment,  until  removed  by  writ  of  error  or  a  new 
trial,  traverfed  the  reply,  and  went  to  ifTue  upoi) 
the  truth  of  the  fafts  alledged  therein  ;  and  the  jury 
liaving  found  the  fafts  by  their  verdid,  and  it  ap* 
pearing  that  fubftantiai  juftice  was  done,  the  court 
therefore  would  not  fet  afide  the  verdid,  unlefs  by 
law  they  wctt  bound  to  do  it.  The  defendants,  by 
traverfing  the  reply,  have  deferted  their  plea  in  bar, 
and  admitted  that  if  the  plaintiff's  replication  wa^ 
true,  he  ought  not  to  be  barred  j  they  were  eftoped 
therefore  from  excepting  againft  what  they,  by  their 
traverfe  had  admitted  *,  and  it  is  clear  by  the  fads 
found  in  this  cafe,  that  the  plaintiff*  ought  not  to  be 
finally  concluded  by  faid  former  trial  and  Y€xdi6t, 
and  me  only  queftion  was,  whether  this  be  the  moft 
regular  mode  of  proceeding ;  but  whatever  doubt 
there  might  have  been,  the  defendants  hare  removed 
it  by  their  traverfe. 

Thomas  Ndl  verf.  Miller. 

ACTION  upon  a  note  or  receipt  dated  the  17th      .       .     -^ 
of  January  A.  D.  1783,  for  two  depreciation  nicd'tS^^no 
notes,  for  the  fum  of  ;^38-i2-9  i-2t,  which  the  de-  evidence  of  iti 
fendant  promifed  to  fell  for  ^hree  dollars  on  the  pound,  ^'"K  genuine, 
or  to  return  them.     The  defendant  plead  fjiU  pay- S*^""*^^'*' 

•rm  1     •  *  •  •  r-  J     tfiejury* 

ment.     Iffue  to  the  jury. 

The  defendant  produced  a  writing,  purporting  to 
be  a  receipt  for  ^38-12-9  1-2  in  foldiers' notes  in 
JFulI  of  the  receipt  declared  upon,  with  the  name  of 
Vhomas  Neil  fubfcnbed  to  it.    The  plaintiff  denied 
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the  name  of  Thomas  Neil  to  faid  receipt,  to  be  the 
iignature  of  the  plaintiff',  there  being  no  witnefs  to 
the  receipt,  and  the  defendant  not  being  able  to  pro- 
duce any  evidence,  by  comparifon  of  the  hand  wri- 
ting or  otherwife,  that  it  was  the  plaintiiPs  fignatuief 
the  plaintiff*  objected  againft  laid  receipt's  being  given 
in  evidence  to  the  jury.  And  by  the  court — ^if  the  dfr- 
fendant  had  produced  any  evidence,  though  ever  fo 
Jinal],  of  its  being  the  plaintiff^s  fignature,  it  would 
have  been  proper  to  have  left  it  to  the  jury  to  weigh  $ 
but  there  being  no  evidence  at  all  of  its  being  genu- 
ine, it  wotild  be  improper  to  let  it  go  to  the  jury. 

Henry  Crane^  &c.  Heirs  of  Henry  Crane,  de- 
ceased, verf.  David  Brainard,  and  Hannah 
Willard,  Executors  of  Samuel  Willard,  the 
dder. 

The  eftaie  of  A  CTION  upon  the  covenants  of  feifin  in  a  deed 
\^^  ^d£  -t\.  executed  and  given  by  Samuel  WiUard  the 
tribut^nobar  elder,  to  Henry  Crane  the  elder,  and  anceftor  of  the 
to  an  adioB  plaintiffs  ;  declaring  in  common  form,  and  alledging 
againft  his  «-  a  breach. 

cmton  on  the 

covenants  of         The  defendants  plead  in  bar,  that  on  the   13th  of 
feifin  in  a  deed,  jj^^^j^  ^  jj    ^^^^^  Samuel  Willard,  tlie  elder,  made 

his  laft  will  and  teftament,  and  therein  appointed 
George  Willard  his  executor  ;  that  after  faid  Samuel's 
death,  faid  George  accepted  faid  truft,  and  in  Febru- 
ary A.  D.  1780,  he  caufed  faid  will  to  be  proved  and 
approved  j  that  on  the  6th  of  Odlober  A.  D.  1780, 
faid  George  made  his  will,  and  therein  appointed  die 
defendants  his  executors  ;  that  upon  the  death  of  faid 
George,  the  defendants  accepted  faid  truft  and  caufed 
fold  George's  will  to  be  proved  and  approved  ;  that 
faid  Samuel  Willard  the  elder,  did  not  leave  perfonal 
eftate  fufficient  to  pay  his  debts ;  and  faid  executors 
obtained  liberty  from  the  general  aflembl^  to  fell  land 
fufficient  to  pay  his  debts,  which  they  did,  and  paid 
the  debts,  and  caufed  the  refidue  of  his  eftate  to  be 
^iftributed  to  the  devifees  and  legatees  in  the  will>  on 
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the  20th  of  September  A.D.  1784,  which  diftribu- 
tion  had  been  returned,  accejpted  and  recorded  in  the 
office  of  the  the  court  of  probate.  Further,  that  the 
plaintiffs  before  the  death  of  faid  Samuel,  had  fuU 
knowledge  of  faid  breach  of  covenant,  and  never  ex* 
hibited  faid  claim  to  his  executors,  until  many  years 
after  his  death. 

The  plaintiffs  demurred  to  the  plea  in  bar — and 
judgment,  that  the  plea  was  infufficient,  and  for  the 
plaintiff  to  recover. 

The  eftate  of  faid  Samuel  having  been  fettled 
and  diftributed,  is  no  obje£kion  to  the  plaintiffs 
recoverinc; ;  and  it  might  have  been  reafonable  and 
fair  for  me  plaintiffs  to  have  exhibited  faid  claim 
fooner,  but  there  is  no  law  of  limitation,  which  at- 
taches upon  this  cafe  to  bar  the  plaintiffs  of  a  re- 
covery. 

.    Nettleton  verf.  Redfield. 

CriON  for  trefpafs  upon  land.     The  plain-     Adediratioa 
_  tiff  in  his  declaration  had  wholly  miftaken  the  in  trefpafs 
.  junds  of  the  land,  on  which  the  fa£ks  were  alledged  "^^^  T*I^*li 
to  have  been  done.    Before  the  caufe  came  on  to^-^^^^^ 
trial,  the  plaintiff  difcovered  the  miftake,  and  moved  ed  upon  pay- 
the  court  for  liberty  to  amend  his  declaration,  by  in-  ^i  coft. 
ferting  the  right  bounds,  upon  paying  coft. 

By  the  court — ^This  is  an  amendment  at  common 
law,  which  is  for  the  furtherance  of  juftice  ;  and  no 
inconvenience  will  refult  to  the  parties  therefrom. 

The  plaintiff  was  permitted  to  amend  his  declara* 
tion  upon  paying  coft. 

Samuel  Bull  ver/.  Talcot,  &c.  Conimiftee  for 
building  the  Court-Houfe. 

WRIT  of  error  to  reverfe  a  judgment  of  the  ^^^^^JT 
county  court,  in  an  a&ion  brought  by  faid  "^explain  » 
tommittee  againft  faid  BuU  upon;i  fubfcriplion,  which  writing. 
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If  «  promife  was  as  follows^  viz.  «<  We  the  fubfcribers  promife  id 
Micwho^iS^  pay  the  fevcral  fums  affixed  to  our  names  refpedive-* 
do  a  certain  ^Jy  ^^  ^^^^  perfons  as  (hall  undertake  and  build  a  court* 
thing,  the  per-  houfe  in  faid  Middletown,  fomewhere  on  the  highway 
fonwhodMs    lately   opened    between  Mr.    Henlhaw's  and  Mr. 

tided  *to  thc°" "^^   '^Diit  the  defendant  (et  his  name  to  faid  pa- 

promife.  per,  and  affixed  thereto  the  fum  of  £ig  lawful  mo^ 

ney. 

That  the  plaintiffs  undertook  and  built  the  court<-' 
houfe  onfaid  road,  &c.  and  expended  therein  all  themo- 
nies  fubfcribed  as  aforefaid ;  and  that  they  gave  notice 
thereof  to  the  defendant  and  requefted  of  him  to  pay 
his  fubfcriptioxi ;  that  thereupon  the  defendant  be- 
came liable  to  pay  faid  fum  of  ^15,  arid  in  conGdera- 
tion  thereof  aflumed  arid  proniifed  the  plaintiff  to 
pay  to  them  faid  fum. 

The  defendant  plead  that  he  did  not  afTume  and 
promife,  &c.  Iffue  to  the  jury.  The  jury  found 
that  the  defendant  did  affume  and  promife,  and  for 
the  plaintiffs  to  recover. 

The  defendant  offered  on  the  trial  to  the  jury^  to 
introduce  parol  evidence  to  prove  that  when  he  fub- 
fcribed faid  paper,  he  annexed  this  condion,  viz. 
that  faid  houfe  fhould  not  be  larger  than  would  an-^ 
fwer  for  a  convenient  dwelling  houfe ;  which  evi- 
dence the  court  determined  to  be  improper  to  be  ad- 
mitted ;  upon  which  the  plaintiff  filed  a  bill  of  ex- 
ceptions to  the  determination  of  the  court. 

Errors  affigned — ^were  ift.  That  the  parol  evi- 
dence ought  to  have  been  admitted-^^2d,  That  the 
promife  laid  was  void,  for  want  of  confideration,  and 
for  uncertainty  as  to  the  promifee. 

Plea — nothing  erroneous — and  judgment,  that 
there  was  nothing  erroneous  in  the  judgment  com^' 
plained  of. 

By  the  court — ^This  is  a  written  obligation,  by 
which  faid  Bull  promifed  to  pay  ;f  1 5  to  the  perfons 
who  fhould  undertake  and  build  a  court  houfe  in  Mid- 
dletown,  upon  the  highway  lately    opened  between 
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Mr.  Henfhaw's  and  Mr.  and  parol  evidence  19 

not  admifBble  to  contradid,  explain,  or  control  the 
writing.  The  building  of  a  court  houfe  at  the  rc- 
queft  of  the  defendant  was  a  good  confideration  ;  and 
although  at  the  time  the  fubfcription  was  entered  into 
it  was  uncertain  who  would  undertake  to  do  it,  the 
promife  was  made  to  fuch  petfons  as  (hould  build  it ; 
the  committee  having  undertaken  and  built  the  court 
boufe  have  brought  diemfelves  within  the  defcription 
in  (aid  writing  to  take  benefit  of  it,  as  well  as  though 
they  had  been  exprefsly  named  in  the  fubfcription. 

Richard  Dickerfon,  adminiftrator  of  John  Dick- 
erfon,  deceafed,  verf.  Whittlefey. 

WRIT  of  error  to  rcverfe  a  judgment  of  the  [°  "Jlf'wdl^ 
county  court,  in  an  adiion  ot  account,  brought  ^lan  may^fiod 
by  laid  adminiftrator  againft  fald  Whittlefey,  for  a  balance  for 
goods  and  chattels  received  of  faid  John  dccealed,  in  ^«  <iefeod«t 
his  life  time. 

The  caufe  was  put  to  auditors,  who  made  their  re- 
turn, in  which  they  found  that  the  defendant  was  ac- 
countable for  goods  and  chattels  received  of  (aid  John 
deceafed,  to  the  amount  of  ^41-12-6  ;  they  alfo 
found  that  the  defendant  had  accounted  to  faid  Rich- 
ard as  adminiftrator  of  faid  John,  to  the  amount  of 
^48-12-6,  and  thereupon  they  found  that  the  plain- 
tiff was  in  arrear,  and  indebted  to  the  defendant  the  fum 
of  ^7,  which  they  found  for  the  defendant  to  reco- 
ver of  the  plaintiff.  A  remonftrance  was  made  to  this 
i^etum,  by  the  plaintiff,  that  the  auditors  had  found  a 
balance  in  favor  of  the  defendant  agaiftft  the  plaintiffr 
ilhe  county  court  adjudged  the  obji^^lion  in  the  re- 
monftrance to  be  infufficient,  and  gave  judgment  for 
the  defendant  to  recover  of  the  plaintiff  fiiid  feven 
pounds  out  of  the  effects  of  faid  deceafed,  in  his 
hands. 

Errors  affigned  were— 'i  ft.  That  a  balance  by  kw 
could  not  be  found  in  favour  of  the  defendant  againft 
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ihe  plaintiff,  in  an  a&ion  of  accooal — ad,  fbat  44 
iudgment  ought  to  have  been  ^gainft  the  plainti^  aa^f 
his  own  proper  perfonal  eftate. 

Pica — Nothing  erroneous.  Judgment — JfetMi^ 
erroneous. 

By  the  court — ^It  has  been  knig  fettl04  ai^  toi^ 
that  auilitors  in  an  adioa  of  account  may  find  ^  boJh 
aoce  in  favor  of  the  defe9dsint,  and  judgmwt  W  giy^ 
en  for.  it ;  as  to  the  ^d  point,  the  judgment  was.xi|pft» 
for  it  is  found)  that  he  rec^iYed  wis  balvicc  aa  adioir 
niftrator,  and  it  was  his  duty  to  have  added  it  to  the 
iureotory  of  the  deceafcd's  eftate  ;  anxL  it  is  right  w^ 
juft  it  ihouldbe  re^pvered  out  of  that  eftat^ 

Sam^  RuiTeL  verf.  James  QorawelL 

iftbcprom^or  "TjETITIDN  in  chanecry,  broiight  to  the  coun^ 
tIL2^-**»fcl»  irZ  A^  court  and  entered  in  this  court  upon  a  reversal  i 

notice  tnac  it  is  j^  .  i#-ir-*.Ti        -t 

affiigned,  and     Ihewmg  that  the  petitioner  purchased  of  Nehcmiaa 
that  the  prom-  Higby,  for  a  valuable  confideration,  a  note  given  to 
^'^"aird^r'  him  byfaid  James  CornwcH,  dated  the  20th  of  De- 
S^*thc  prom^  ccmber,  A.  D.  1770,  for  the  fum  of  £6  lawful  mo- 
ifee,  he  xnuft     ney,  Math  intereft  ;  that  faid  Comwellon  the  firft  of 
P*7^*  "**'*  '*  January  A.  D.  1789,  was  duly  notified  by  the  petitir 
the     gocc       oner,  that  faW  Higby  had  endorfed  faid  note  to  him 
for  a  valuable  confideration  ;  and  that  faid  Higby 
was  a  bankrupt,  and  demanded  of  him  payment  of 
faid  note;     That  the  petitioner  afterwards  put  faid 
note  in  fuit,  to  the  county  court  holden  at  Middle^ 
town,  in  MiddlefQZ  county,  on  the  firft  Tuefda'y  of 
November  A.  D.  1789,  which  adion  was  duly  enter- 
ed in  faid  court,  ^nd  continued  to   April   countr 
court,  A.  D.  1790,  when  and  where  faid  Comwett 
produced  and  plead  in  bar  of  faid  a&ion,  z,  difcham 
ia  fiiU  of  faid  note  executed  by  faid  Higby,   on  me 
13th  of  April  A.  D.  1790  $  and  after  the  ift  of  Ja- 
nuary A.  D.  1789,  when  faid  notice  was  given  to 
faid  ComweU,  by  which  faid  a£Uon  was  banned  and 
the  petitioner  fubje£led  to  coft,  although  faid  note' 
had  never  been  paid  ^  and  thereupon  prayed  that  faid 
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CoHiT)^  might  bt  decreed  and  ordered  to  mj  UB. 
koce  and  ihcereft  to  the  petitioner  with  his  con. 

To  which  petTtioh  {aid  Comwell  plead  in  abate* 
fnent  that  faid  petidon  was  infufficieni^  for  that  Aib 
{petitioner  had  adequate  remedy  at  law,  againft  faid 
Coniwell,  by  an  a£lioii  for  the  fraud,  &c. 

Jiii%nitent»-Tbat  the  plea  in  abatement  was  infnf- 
ficient. 

Hie  court,  on  hearing  Qie  arguments  in  .this  calcy 
trere  inclined  to  think  mat  the  petitioner  ndftt  have 
ah  a&ion  at  law  for  the  fraud  to  recover  his  damage^^ 
biit  as  this  cafe  was  entered  in  this  c6urt  upon  a  re< 
veriaJi  and  the  precedents  had  ever  been  to  grant  re- 
lief in  ehancery,  in  fuch  cafes,  Aej  thought  it  would 
oat  do  to  turn  die  pedttioner  round,  and  fend  him  to 
law  upon  an  uncertainty,  as  there  had  been  no  decifi- 
oas  of  £he  kind.  They  therefore  fuftained  the  peti- 
Boni  and  lipon  a  hearing  6n  the  merits,  granted  the 
^felieit  prayed  for^ 


Neti>^Hdi;eH  Count jy  July  Term^  A.  D.  1794^ 

Candy  verf  Twichel. 

ACTION  of  the  cafe  declaring  that  in  December     Durefi^fnnd 
A.I).  179a,  the  plaintiff  had  an  attaduncnt  *"<*  impofitioa, 
directed  to  him  as  conibble,  to   ferve,  in  favor  ctf  S*^^^^^ 
Mulford  and  Iiarra,  againft         Hurd,  by  virtue  of  the  general 
which  he  attached  a  certain  mare,  the  property  of  «ffoe. 
faid  Hiird,  and  made  a  return  of  faid  attachment  to  ^jJ^^^^ 
the  juftice  to  whom  it  was  made  returnable,  with  his  m^  bT^ 
doings  thereon  endorfed.    That  in  January   A;  D.  foqietfaingon 
1 793,  he  received  another  writ  of  attachment  in  favor  jccord  or  00 
of         Johflfon,  againft  faid  Hurd,  bv  which  he  alfo  ^  ^  *^  "^^ 
attached  faid  mare  and  made  return  of  faid  writ,  with 
fcte  dbffigd  theteon  ^tidoffed,  to  the  juftice  to  whom 
it  #a6  made  returnable.    Thiit  figid  Mulford,  &c.  stfid 
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Johnfeiii  each  recovered  a  judgment  againft  (aid 
Hurd,  and  took  out  their  executions,  and  delivered 
them  to  the  plaintiff  to  levy  and  colle£i.  That  on 
the  15th  of  January  A.  D.  1793,  upon  the  requeft 
of  the  defendant  the  plaintiff  delivered  to  him  faid 
mare,  attached  as  aforefaid,  to  keep  and  redeliver  on 
demand  ;  and  the  defendant  then  gave  his  receipt  in 
writing  under  his  hand,  dated  faid  15  th  of  January 
A.  D.  17939  therein  acknowledging  the  receipt  of 
faid  mare,  and  promiQng  to  deliver  her  on  demand  ; 
that  the  plaintiff  within  the  life  of  faid  execution  re- 
paired to  tlie  defendant,  and  made  demand  of  faid 
mare,  which  the  defendant  negleAed  and  refufed  to 
deUver. 

The  defendant  plead  that  he  never  did  affume  and 
promife  in  manner  and  form,  &c.     Iffue  to  the  jury. 

The  plaintiff  in  fupport  of  his  a£lion,  produced 

from  the  juftice  a  writing,  certified  and  attefted  to  be 

.   a  true  copy,  as  follows,  viz.  The  within  and  foregoing 

is  a  true  copy  of  the  original  writ,  endorfment,  and 

judgment ;  certified  by ^  juftice  of  the  peace. 

The  defendant  objeAed  againft  this  writing's  being 
received  as  evidence,  becaufe  it  was  not  faid  to  be  a 
copy  of  any  record,  or  of  any  thing  on  record,  or  09 
file  in  the  juftice's  office ;  and  by  the  court  was  re- 
je£ted. 

The  defendant  then  offered  to  give  in  evidence,  du-« 
refs  and  impofition  to  avoid  faid  receipt ;  this  the 
plaintiff  objeded  againft,  as  being  inadmiflible  upqn 
the  general  iffne. 

By  the  court — ^The  evidence  is  admiifible  upon  the 
general  iffue,  for  it  goes  direftly  to  difprove  die  obli- 

gition  or  receipt — ^Vidc  Kirby's  reports,  Clark  vs. 
ray,  237. 

Enoch  Thomas  verf  Reubqi  Dorchefter. 
fwcred  Vt     ^^^^>  '^  ^^  athou  brought  by  faid  Dorchelt^r 
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againft  Thomas,  upon  a  note  dated  the        day  of      If  judgmoit 
September,  A.  D.  1793,  for  ^10.    The  defendant  wag»inftapl«» 
plead  to  the  jurifdiaion  of  the  court,  that  faid  note  ^  ,!laft  b^^iOi 
was  delivered  as  an  efcrow  into  the  hands  of  certain  a  refponde» 
arbitrators,  to  oblige  him  to  abide  their  award  on  cer-  oufter. 
tain  matters  fuhmitted  to  them,  and  was  not  given  for 
money  only. 

a 

The  plaintiff  replied,  that  faid  note  was  not  deli- 
vered ^s  an  efcrow,  to  oblige  the  defendant  to  abide 
the  award  of  certain  arbitrators,  but  was  given  for 
money  only,  and  witnefFed  by  two  witnefles.  Iflue 
to  the  court. 

» 

The  juftice  heard  the  evidence  and  gave  judgment, 

that  he  had  jurifdiaion,  there  being  .no  evidence  be-* 

fore  the  t:ourt,  that  faid  note  was  given  as  an  efcrow 

'  to  enforce  thp  award  of  arbitrators — and  thereupon  it 

was  confidered  that  the  plaintiff  (hould  recover,  &c. 

Errors  aiSgned  were — ift.  That  the  declaration  wa^ 
infuQcient,  becaufe  it  is  not  alledged  that  the  note 
was  vouched  by  two  witnefles-^— 2a,  That  the  judg- 
ment is  contrary  to  law. 

Plea — ^Nothing  erroneous.  Judgment — ^Manifeft 
error  in  the  judgment  complained  of,  in  the  laft  ex-i 
i:cption  aiBgned  for  error. 

By  the  court — ^The  juftice  has  not  determined  the 
iffue  put  to  him,  whether  the  note  was  an  efcrow  or 
n6t ;  and  upon  the  plea  in  abatement,  has  rendered 
judgment  in  chief  ;  whereas  it  ought  to  have  been 
a  refpondeas  oufter. 
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Ives  verf*  Beech. 

CnON  of  affumpfit,  declaring,  that  at  Wal-     Evidence  of 


not 


the  plaintiff  to  borrow  of  Lemuel  Kingfbury,  1000  der  the  eeneral 
dollars  in  final  fettlement  notes,  which  the  plaintiff  |^^^''^^/j^^« 
did  and  gave  his  own  note  to  faid  Kingfl)ury  for  them,  ^^^"^rcc 
dated  the        day  of  December  A.D.  1785,  payable  yean. 


ttt  NEW-HAVIH    COUNTY, 

ibe  ift  of  TthtgaitY  after )  cn4  on  the  17th  of  Jaai* 
meif  A*  D.  1^86^  heddiVeMl  fail  filial  ftHteltHM 
noies  to  the  defttidatit ;  and  thft  dirfbiiialit  ia  tcmfi^ 
ttttiatk  tbetcof,  engaged  and  ^omifed  the  plaintiff  l». 
pay  &td  fecutities  to  laid  Kingibury)  and  to  ilideftiiik& 
f y  hltn  againft  his  note^  gi^en  fot  them  as  aforefaid ) 
and  from  all  coft  and  damage  that  fhould  aecrue  tO 
him  on  that  account.  That  the  plaintiff  had  been 
fued  by  iCingfbury  on  bis  faid  notei  and  had  judg« 
ment  and  execution  agaitift  him ;  on  whidi  he  ha4 
been  imprifonedf  and  obliged  to  pay  faid  Eangibury 
^245  lawful  money,  in  fatisfa£iion  of  faid  execution  | 
that  the  defendant  had  never  performed  his  promife 
to  the  plaintiff,  nor  paid  any  of  faid  final  fettlement 
nMei  ta  faid  KingAiury,  nor  indemnified  or  tavtd 
harmlefs  the  plaifttiffi  ftc-^Writ  dated  the  13th  Att<> 
guft,  A.  D.  1791. 

The  defendant  plead,  that  he  did  not  aflume  and 
fTMnife  in  manner  and  form,  &t.    tffue  to  the  jury. 

The  defendant  obje£bed  againfl;  the  plaindtf's  hi- 
trodUcing  any  parol  teftimony  lo  ptove  an  exprefs 
promife,  becaufe  more  than  three  vears  had  elapfed 
from  the  time  of  making  the  promiie  as  ftated  ki  the 
deelancion  and  the  date  of  the  pkintitf's  writ. 

The  plaintiff  infifted,  that  if  the  defendant  would 
ai^il  himfelf  of  this  obje^ion,  he  ought  to  hate  ptead 
<he  ftafute  againft  frauds  and  perjuries. 

By  the  court— The  ftatute  is  a  public  a£l,  and  tho 
court  are  bound  to  take  notice  of  it ;  and  by  it,  no 
adion  ihall  be  maintained  upon  any  exprefs  parol 
promife  but  within  three  years  from  me  making  of 
it,  the  evidence  therefore  is  not  admUible. 

Kelley  v^f.  Riggs. 


k>fs  tlhdged  lit  1792,  the  j^indffand  defendant  entered  into  a  writ- 


t•^  9(r^me#  COn^iniog  mUtHS^  €Q¥e«9nU  ieUtil!«  the  declaration. 

U^.  ihc  ^  ^od:  pvffchs^  of  a  eeitaip  hQU&  or  tni&*  '^  ^"^^  ^^ 
menty  and  one  acre  of  land  ;   and  aJfo  refpeding  ^  ^  Paid^- 
nTii:e  of  them. ;  in  and  by  which  they  hound  ^m-  dence  admitted 
fehres  refpe^rvely  in  the  penal"  fum  of  ^15  lawful  to  prore  the 
money,  to  abide  by  and  perform  feid  aereement ;  ***^  ««tttion, 

,.  1/*  ^     ^       r^  r  — .L  •      ^i.     j5i      ^  and  tenor  rf  a 

which  agreement  was  fet  forth  m  the  declaration  |  writing  which 
a«4  th^l  fsud  writtea  ^peemeni  w^  loft,  and  hy  tkne  is  loll. 
9Bd  ^pcid^iYl  dsftrojM ;  or  that  it  baid  by  feme  taeaiis 
got  ia^  the  h99d^  of  the  4e£3iidant ;  a«d  that  tbft 
fkVf^W  had  perfpn^ecl  every  thing  m  bH  agreemcat 
^  bi» fait  ^be  perfoi^^d 3,  smd  that  tb^  4*^.TMhiHt 
bftd  wbolly  faUed  of  porfoinpmg  fiud  agteenusafe  qa 
hi^  fi^  *o. 

The  defendant  oioved  to  the  court  for  oyer  of  ikid 
written  agreement  i  and  the  court  refufed  to  order^ 
diat  oyer  mould  be  g^iren  of  it. 

.The  defendant  then  plead  that  £iid  writing  in  tbt 
ftointiff's  declaration  alledged»,  was  opt  hi&  ziEt  and 
dfi^i'     IflUe  to  the  jury. 

The  jury  found  that  &id  writing  was  the  a£l  and 
deed  of  the  defendant,  and  for  the  plaintiff  to  re- 
cover. 

The  defendant  objefted  againft  the  plaintiiTs  pro- 
dttcipg  any  evidence  to  prove  the  lofs  of  faid  writmg^ 
or  to  prove  the  execution  and  tenor  of  it — ^the  court 
overmkd  the  obje^on,  and  admitted  the  evidence  ; 
and  th6  defendant  filed  a  bill  of  exce]^tions  againft 
diis  determination  of  the  court.  After  verdi^  the 
defendant  moved  inan^ft  of  judgment — iftjTfaat  nq 
ptofert  was  laid^in  the  declaration,  of  faid  writing — 
ad.  That  the  allegajuon  of  the  loft  of  faid  writing  was 
vague  and:  uncertain — 3d,That  th^declaracationwas 
iniufficient.  Hie  motion  m  arreft:  was  ruled  ta  be 
infufficient  and  the  plaintiff  had  judjg;ment 

Enora  affigned^— were  ift,  That  the  county  comt 
ought  to  haye  ordered  oysr  to  have  been  given  o£ 
faid  writing — ad.  That  faid  court  ought  not  to  have 
admitted  parol  teftimony,  to  prove  the  lofs,  execution 
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and  tenor  of  faid  writing — 3d,  That  they  ought  to 
have  judged  faid  motion  in  arreft  to  haye  been  fuffi- 
cient. 

Plea — Nothing  erroneous — and  judement,  that 
there  was  nothing  erroneous  in  the  judgment  com- 
plained of. 

By  the  court — ^When  a  deed  or  fpecialty  is  declare 
cd  upon  as  the  foundation  of  the  plaintifi^s  demand^ 
whether  there  is  a  profert  of  it  laid  or  not,  the  de- 
fendant is  entitled  to  have  oyer  of  it ;  it.  is  therefore 
incumbent  on  the  plaintiff  in  all  cafes  where  the  deed 
or  other  fpecialty  is  loft,  or  has  got  into  the  hands  of 
the  adverfe  party,  to  fet  it  forth,  as  a  reafon  why  a 
profert  cannot  be  made  of  it  to  the  court ;  and  when- 
ever the  defendant  craves  oyer  of  the  writing  declared 
upon,  where  the  lofs  is  well  and  fufficiently  alledged^ 
it  is  neceflary,  if  he  would  fucceed  in  his  motion,  to 
deny  the  lofs,  or  whatever  other  caufe  may  be  aiEgn- 
ed,  in  excufe  for  not  producing  it.  In  this  cafe  the 
defendant  prayed  oyer  generally,  admitting  the  rea- 
fons  in  the  declaration  for  not  producing  it  to  be  true; 
and  thefe  reafons  being  fufficient,  the  county  court 
did  right  in  denying  the  motion  for  oyer. 

A  party's  having  loft  his  written  fecurity  hath  not 
thereby  loft  his  right ;  but  may  refort  to  the  next  beft 
evidence,  the  nature  of  the  cafe  will  admit  o^  to 
prove  and  .make  it  out ;  as  by  a  fworn  copy,  parol 
teftimony,  or  other  evidence,  which  eoes  to  prove  the 
execution  and  the  tenor  of  the  writing ;  but  this  is 
not  to  be  admitted,  unlefs  there  is  proof  of  the  fpecial- 
ty*s  being  loft,  &c.  The  county  court  therefore  did 
not  err  in  admitting  parol  teftimony  to  prove  the  lofs> 
execution  and  tenor  of  faid  writing  ^  this  is  not  to 
contradi£^  or  explain  the  writing,  but  to  prove  the 
exiftence,  tenor  and  genuinenefs  of  a  writing,  which 
is  loft.  The  declaration  is  well  enough,  for  it  is  not 
neceflary  to  lay  a  profert  in  any  cafe,  much  Icfs  in 
this,  where  a  good  excufe  is  afligned  for  not  do- 
ing it. 
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Pruden  v^rf.  Mark:  an^  Wm.  Le^yenfworth,  &c, 

■ 

SCIRE  FACIAS  againft  them  as  garpiifaees  to  TIm  holder  ol 
Doaoi-  Cairrington.  The  defendants  plead  djat  ^^^J^^^^^jj}^ 
they  were  not  agents,  fa£tors,  truftees,  attbrnies,  or  tor^^^frtu^ 
delHors  to  faid  Pxlpr  Carrington,  at  the.  tinie  when  dnient  codtcx- 
ihecopy  of  thepnguial  prooeft  was  kft  with  them  in  !?^i!^^^ 
fcirice  5   noy  bad  they  mj  pf  his  eflfefts  in  %ir  SSiw«  rmd 

hjUlds*  his  faamg  ap» 

llie  cafe  Was,  that  Mark  Leayenfworth,  Was  in-  ^  payment  oC 
debtedto  I>ickerfon,/332,  for  which  debt  Wm.  hU  owb  debt, 

LeaTenfworth  and  If aac  Baldwin  the  other  defendants,  ^?^  u^,  ?*r* 
were  bound  with  iaid  Mark  LcavenfwonJi :  Doagr  \^^^'  ^ 
Carrington  being  about  to  fail,  made  over  to  faid 
Mark  Leavenfworth  by  an  abfolute  bill  of  fale,  a  yefw 
fd,  add  other  propertj,  to  a  large  amount,  ^n  truft,  to 
payifuch  creditors  as  ne  fhould  order,  and  to  account 
lor  the  refidue,  which  was  a  frauduleni  ^apiaiQiiQn. 
Mark  Leavenfworth  conveyed  faxd  vefTel  and  gop^s  fp 
many  as  wasneceflary,tofaidDickerfon  in  payment  of 
his  debt,  for  which  tne  o^er  defendants  Were  jointly 
bound  ;  and  faid  William  Leavenfworth  tranfaaed 
the  Sufinefs  aijd  delivered  the  property. 

The  court  found  that  the  defendants  were  agents, 
fadors,  truilees,  &c.  to  faid  Carrington,  and  had  his 
efieAs,  &c.  as  the  plaintifF  in  his  declaration  had  al^ 
Ipigf/if  to  the  amount  of  and  that  the  plamtidT 

recover,  &c. 

And  by  the  court — The  defendants  having  tafcen 
benefit  01  the  efibas  of  faid  Carrington,  in  paymeni 
of  a  debt  for  which  they  were  bound,  made  tliem  lia<^ 
Ue  to  the  creditors  of  faid  Garrin^on,  to  thatamount ; 
^s  the  convieyajice  from  Carrington  to  faid  JAzxk 
Leavenfworth,  was  fraudulent,  mlade  in  truft  to  defeat 
,  creditor3  of  their  juft'dtmandfty  and  it  gave  no  titled 
to  faid  prop<^  ^^?^p^  ^^^  Carrington)  creditors/  ' 
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Johnfon  verf.  Gunn. 

ACTION  of  book  debt.     Plea— Owe  Nothing. 
Iflue  to  the  jury* 

It  was  detennined  that  the  plaintiff  might   not  be 
admitted  to  prove  hj  his  own  teftimony,an^^ciai 

'  ^qititle  lU'vlr^^^^flflYf^  '    ^"^  miprKf  teftif j  tn  ^n  ac- 

kn^wledgment  of  the^ebt  made  by  the  defendant. 


Jehu  Brainard,  £fq.  fheriff  verf,  '\^nUbrd  and 

Williams. 

m^{^^  XX  TRIT  of  error  to  reverie  a  judgment  of  the 
rSmncmt,  **  W  county  court  in  an  aSion  brought  by  faid 
good.  Bxainard  againft  faid  Wilford  and  Williams,  by  writ 

of  attacliment. 

To  which  the  defendants  plead  in  abatement  that 
faid  writ  of  attachment  had  been  no  otherwife 
ferved  on  faid  Williams,  than  by  reading  it  in  his  hear- 
ing, without  attaching  either  his  perfon  or  property. 

Judgment  of  the  county  court — ^That  the  plea  in  a- 
batement  was  fufficient,  and  that  faid  writ  abate. 

Error  afhgned  was — ^That  faid  plea  in  abatement 
ought  to  have  been  judged  infufficient. 

Plea — ^Nothing  erroneous.  Judgment — ^Manifeft 
error. 

r 

By  the  court — It  is  in  favor  of  the  defendant  that 
he  was  not  attached  by  his  perfon  or  property,  and  by 
the  writ's  being  read  to  the  defendant  he  had  legal  no- 
tice of  the  fuit,  for  the  purpofes  of  making  prepara- 
tion for  trial  and  defence.  Vide  i  vol.  Root's  reports. 
Sears  vs.  Blakefly  54,  and  Embra  vs.  Silliman  and 
White,  n8. 
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f airfield  County^  Auguji  Term^  A.  D.  1794. 

Betts  verf.  Hilliard. 

WRIT  of  error  to  revcrfe  a  judgment, of  the    AfTuiapfit fiet 
county  court,  in  an  action  brought  by  Betts  for  money  loia 
againft  Hilliard  ;  declaring  that  in  December  A.  D.  ^'  ^^^^^^ 
1780,  he  was  head  of  a  clafs  for  raifing  a  recruit  for  pi^ntiffmieht 
die  army,  of  which  clafs  the  defendant  was  a  mem-  Lve  had  ano* 
ber ;  that  he  hired  a  man  to  enlift  into  the  army  for  ^^  remedy, 
faid  ckfs,  and  gave  him  ^^45  \  that  the  defendant's 
prop^Mon  was  ^f  3-1-3  lawful  money,  which  he  paid 
for  the  defendant  at  his  fpecial  inftance  and  requeft  ; 
that  i^  recruit  was  accepted  ;  and  that  thereupon 
the  defendant  became  indebted  and  liable  to  pay  to 
the  plaintiff  faid  fum  of  ;^3-i-3  lawful  money,  and  in 
confideration  thereof  affumed  and  promifed. 

Plea — ^Non  affumpfit.     Iffue  to  the  jury. 

The  jury  found  that  the  defendant  did  afliime  and 
promife,  and  for  the  plaintiff  to  recover. 

Motion  in  arreft — ift.  That  it  was  by  force  of  the 
ftatute  that  faid  clafs  was  formed,  and  the  plaintiff 
as  head  of  it,  had  right  to  hire  and  pay  a  recruit  for 
faid  clafs,  and  faid  ftatute  provided  a  remedy  t6  re- 
cover the  money  paid  out  for  faid  <^lafs,  which  the 
plaintiff  ought  to  have  purfued — 2d,  That  the  plain- 
tiff's declaration  was  infufficient. 

Judgment  of  the  county  court — ^That  faid  motion 
in  arreft  was  fufficient. 

Error  afEgned — ^That  faid  motion  in  arreft  was  in- 
fufficient, and  ought  fo  to  have  been  adjudged. 

Plea — Nothing  erroneous.  Judgment — Manifeft 
error. 

By  the  court — ^This  is  an  adion  of  afliimpfit  for 
money  paid  and  advanced  for  the  defendant,  at  his,  * 
fpecial  inftance  and  requeft  ;  the  ftatute  it  is  true  gave, 
the  power  to  the  plaintiff  as  head  of  the  clafs,  to  hire 
and  pay  a  recruit  for  them,  and  made  it  the  duty  of 
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the  defendant  to  pay  Kis  proportion ;  ind  ^»remde4  z 
remedy  againft  him  for  the  fame  in  a  particular  way. 
Yet  the  ftatute  by  no  mcian's  excludes  me  equitable  re* 
medy^  by  adlion  of  aflumpfit,  to  recover  the  money 
adyapced  for  the  defendant's  ufe. 

Sfaelton,  &c.  'verf.  TomHnfoiu 

4CTION  of  ejeftment  for  a  trad  of  bind,  bound* 
ed  and  defcribed  in  the  declaration^  aiid  lyipg 
town  of  Stratford.  The  defendant  plead  that  he 
^  ^?iif  .*  had  doije  the  plaintiffs  no  wrong  or  diflcifm.  .^ISw  to 
aootjier.  the  jury. 

The  defendant  oppofed  die  plaintiffs  recovering,  ott 
two  grounds — Pirft,  That  the  title  the  plaintifls  claini- 
ed  under,  did  not  cover  die  land  demanded— And 
fecondly,  That  if  it  did,  the  defendant  had  gained  ^ 
'  .  title  by  pofleihon — and  offered  fome  of  the  prpprie- 
tors  of  the  common  land  in  Stratford,  as  witnefies  to 
prove  the  bounds  \  thefe  were  objeded  againft,  be- 
caufe  they  were  interefted  in  the  queftion  $  for  Aat 
they  claim  to  hold  lands  againft  tl^  plaintifiB,  up  to 
the  fame  bounds,  and  have  a  fuit  to  recover  them  novr 
depending. 

By  the  court — Members  of  a  corporation  arc  ad- 
mitted to  teftify,  in  caufes  wherein  dicy  are  intereft- 
ed from  neceinty  ;  but  bounds  are  of  public  notorie- 
ty, and  may  be  known  to  the  other  inhabitants  of  the 
town  as  well  as  to  the  pro||rietors ;  and  they  were  not 
admitted. 

The  ddFend^nt  then  offered  them  to  prove  his  pof- 
fefiion — ^the  plaintiffs  ftill  objeded  to  them,  that  they 
were  interefted  in  the  queftion,  and  on  that  ground 
had  been  ruled  out. 

By  Ae  court; — A  witnefs  may  be  interefted  in  the 
queftion  as  to  one  point  in  a  cafe,  and  not  in  anotlier  \ 
die  proprietors  are  interefted  in  die  queftion  refped- 
faig  the  %id  "bounds  ^  but  they  have  no  inteirft  in  the 
mieftjdn  of  poflfeflion,  unlefs  it  was  to  di^ove  it  $  and 
diey  wm  ibdmitted  to  the  poSiit  <^  poi^^ 
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Jofal  Ivies  vetf.  jofiah  Curdfe* 

A  CllON  of  debt  fty  Wk,  in  which  the  defend-  A  M»W  wh^ 
J\  ant  was  defcribed  to  be  late  of  ricwtown,  n6w  »  fcit  jgp  frbitt 
SWcnt,  abfconding  debtor— demanding  ^f  140  ^^^^ 
damages.  U^ul  altooS^ 

Plea  iti  abatement,  that  the  defendant  wad  st  the 
d^tb  afiU  fervice  of  faid  Writ  and  is  now  of  &id  New-  ' 
I6wn,  openly  <and  {mbKcly  about  tnnfaditag  hh  bufr- 
ikdib,  tmd  not  abfconded— *2d^  That  ^  defcription 
ftfoitfftid  was  falfe  and  Kbelloud— 3d,  That  tUs  wiA 
a  fiohci^  attachment,  yet  by  it  the  pknntiff  had  MdKrb- 
^  fhse  property  of  Ate  def endaut  wfaleh  itras  in  Ml 
poiftffion. 

.  The j)Iaintiff'  replied,  that  at  the  date  and  'feiTice  ol 
^e  plaintiiTs  wnt,  the  defendant  was  an  abfent  ^ 
icondlng  debtor— and  as  to  the  refidue  of  the  defend- 
ant's ple%  that  It  wiis  infufficient.  Ifiu'e  to  the  court ; 
upon  die  evidence  It  appeared  that  the  defendant  at 
the  date  and  fervice  of  the  plamtiBTs  writ,  hacl  (hut 
MmfUlf  up  from  his  creditors  in  his  own  houfe, 

■  • 

Judgment — Hiat  the  defendant  was  an  abfent  ab- 
fcondine  debtpr  at  the  date  and  fervice  of  the  plain- 
tiff%  writ ;  and  as  to  the  refidue  of  faid  plea,  uiat  it 
was  infufficient,  and  .that  the  defendant  aniwer  oveir 
to  the  afiion. 


Litchfield  County y  Auguft  Term^  A.  D.  1794. 
Langdbn  verf.  Clutdngton* 

ACTI6N  for  an  afiaiSt  and  hattery  uid  falfe  im-     if  an  officer, 
prifonment.  for  ^»«it  of  c^ 

ttte,  lerie*  u 

ftei— Not  fttilty.    ISvtt  to  the  jury.  encution  en 

**       '  •'     '.  the  deVtor*!  bo- 

Ine  cale  as  it  appeared  upon  the  evidence,  was-—  dy^and  pcnnitt 
&e  4^efidaot  viras  a  conftable  of  ^  town,  and  had  ^^  ^  8<>  at 
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Urge  Bpon  fe-    a  writ  of  execution  in  his  hands  in  favor  of  Ezckid 
fHd2i  uTSr  ^^*"g^®^  againft  the  plaihtiflF,  which  iffucd  from  the 
of  the  cxec«-     county  courts  for  the  fum  of  / 7-13-7  debt,  and  for 
tion»  and  he     j^5-2-^coft  J  dated  the  31ft  of  Augufl  A.  D.   1792, 
takes  and  com-  and  returnable  in  fixty  days.    The  defendant  on  the 
JwdinelY  Tif    ^'^  ^*y  ®^  Odober  A.  D.  1 792,  levied  faid  execution 
not  {£e  Im-     upon  the  body  of  the  plaintiff,  and  took  him  thereby  ; 
prifonment.       and  upon  his  requelt  and  defire  fuiFered  him  to  go 
home,  upon  his  promife  to  return  and  deliver  himfelf 
up  to  the  defendant  on  the  1 7th  of  faid  Od^ober.    On 
the  1 6th  of  0£bober  the  defendant  fent  word  to  the 
plaintiff  not  to  come  on  the  17th,  for  he  could  not  at- 
tend to  carry  him  to  prifon  on  that  day,  and  that  when 
he,  faid  conftable,  wanted  him  he  would  come  or  fend 
after  him ;  on  the  30th  of  faid  Odober,  the  defend- 
ant found  the  plaintiff  from  home,  and  took  him,  fay- 
ing that  he  was  his  prifoner ;  they  fet  out  peaceably 
together  to  go  to  prifon,  and  when  they  had  got  about 
half  a  mile,  the  plaintiff  declined  going  to  prifon  and 
made  reOflance,  and  the  defendant  took  him  by  force 
and  committed  him  to  prifon. 

The  queilion  of  law  in  this  cafe  was,  whether  an 
officer  having  levied  an  execution  on  the  body  of  the 
debtor,  and  upon  his  requeft  and  promife  to  return 
and  refign  hiqifelf  to  be  committed  on  the  execution, 
within  the  life  of  it,  fuffers  the  debtor  to  go  at  large 
was  a  voluntary  efcape  in  the  officer  ;  fo  mat  it  was 
falfe  imprifonment  in  the  officer  to  retake  and  com- 
mit him  to  prifon,  within  the  life  of  the  execution. 

The  jury  found  a  verdifi  in  favor  of  the  defendant, 
and  the  court  accepted  it. 

Judges  Huntington  and  Miller  diffented  from  the 
verdi£^  upon  the  principle,  that  by  the  laws  of  En- 
gland, this  was  a  voluntary  efcape  in  the  officer ;  and 
that  we  had  practically  adopted  the  fapie  ideas  in  this 
ftate  ;  and  that  conformably  to  this  idea  our  ftatute 
was  exprefs  that  for  want  of  eftate  to  fatisfy  the  execu- 
tion, the  officer  (hall  levy  it  on  the  body  of  the  debtor 
and  him  commit  to  the  common  gaol,  where  he  ihali 
remain  until  he  (hall  pay  the  debt  and  cofts,  ^^- 
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That  the  defign  of  the  law,  in  committing  debtors  to 
gaol  was  to  enforce  a  fpeedy  payment,  and  for  that 
reafon  a  debtor  taken  upon  execution  was .  not  baila* 
ble  ;  it  would  therefore  in  a  great  meafure  defeat  the 
defign  of  the^  law,  if  an  officer  might  fufier  a  debtor 
taken  by  execution  to  go  at  large. 

By  the  court — The  laws  of  the  ftate  are  founded  in 
principles  of  juftice  to  creditors,  and  of  humanity  to 
debtors  ;  when  a  creditor  has  recovered  a  judgment 
againft  his  debtor,  the  law  gives  him  an  execution  to 
levy  and  colle£b  it  of  the  debtor  -,  and  the  execution 
muft  be  againil  the  eftate  of  the  debtor,  and  againlt 
lus  body  only,  in  cafe  fatisfa£lion  cannot  be  obtained 
from  his  eftate  ;  and  no  execution  may  be  m^de^.  re- 
turnable in  a  ihorter  time  than  fixty  daya  ftim  the 
date  of  it :  and  the  officer  has  all  diat  time  to  levy 
and  colledi  the  debt  out  of  his  eftate,  or  to  commit 
him  to  prifon  ^  and  if  within  the  fixty  days,  he  has 
done  eidier,  his  return  will  juftify  him.  The  officer 
may  give  the  debtor  until  the  laft  day  of  the  execution 
to  pay  the  debt,  before  he  levies  upon  his  body,  and 
commits  him  to  prifon  if  he  pleafes  ;  although  for  his 
own  fecurity,  he  may  on  failure  of  eftate  to  1^  found, 
levy  it  fooner  on  his  body  and  commit  him  to  gaol. 
And  no  good  reafon  can  be  given  why,  in  fuch  cafe, 
the  officer  may  not,  upon  fecurity  given,  or  without, 
upon  the  requeft  and  engagement  of  the  debtor,  if  he 
is  willing  to  rifk  it,  fuffisr  the  debtor  to  go  at  large 
about  his  bufinefs,  until  the  laft  day  of  the  execution  ; 
and  then  commit  him,  as  well  as  where  the  officer  has 
forbom  to  levy  the  execution  until  the  laft  day  ^  in 
the  latter  cafe  ne  certamly  may  do  it,  and  why  not  in 
the  former."  The  debtor  furely  cannot  complain  j 
the  creditor  cannot,  for  within  the  life  of  the  execution 
he  has  the  body  of  the  debtor  in  gaol,  as  a  pledge  for 
his  debt,  which  is  the  higheft  fecurity  the  law  can 
give  him  s  the  law  is  fatisfied,  for  the  execution  has 
been  levied  and  had  its  full  efk€t  within  the  life  of  it, 
which  is  all  the  law  requires.  It  is  true  indeed,  that 
where  an  officer,  for  want  of  eftate,  has  taken  the 
debtor's  body,  and  fufiers  him  to  go  at  large,  either 
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Of  vi(h)Qttt  fecurity,  if  the  delH^  ina^  , 
^(B^p^j  an4  th?  officer  c^qqI;  i^U^  Wm,  (p  a«  (o 
coQ^pit  h™  Wi|ii«  tji^  ii|ip  qf  tfac  eipegutioo,  h|B  |D%y 
be  liat^  to  tbf  mditor  for  tbe  4^1)^  ^  be  f  sqi^iw^ 
«»al$;e  a  r^t^rQ  of  noa  «ft  mveatifs  i  fp  ^Ifp  vo\^  }i§ 
be  liable  to  the  creditor  Ui  |h«  oth^r  pa^,  ^l|er$;  h« 
n^eht  have  taken  the;  body^  in  t^<;  life  of  the  exepiH 
tion,  and  fo|iipie  to  do  it,  and  the  debtor  goes  oiFor 
conceals  hin^elf,  fo  diat  he  cannot  be  taken  and  cbin- 
mitted  in  the  life  of  die  executiqn,  for  die  o^eer  can- 
not male  a  rptum  of  apn  eft  fnv^ntins  any  more  aij 
this  cafej  than  in  the  other.  Upon  the  fame  principle 
the  la^  has  put  it  in  the  diicretion  of  die  feyera} 
county  courts,  to  mark  out  certain  limits  aroupd  dir 
gaols,  which  are  cajled  die  liberties  of  ^e  priibn  |  and 
while  the  prifoners  abide  widiin  diofe  limits,  tfiey  itf 
in  confideration  of  law  \f  ithln  die  prifon  ;  and  die 
gaoler  may  with  or  without  furqty,  ucK>n  the  prifonex^j 
engaging  to  abide  a  true  ai)d  faithful  prifbnef ^  aHoy 
him  me  liberties  of  die  prifon  ;  and  if  he  makes  his 
^cape  froin  thence,  it  wiU  be  a  negligei^t,  and  not  a 
Toluntary  efcape  in  die  g^oisj  ;  axid  he  mzj  niake 
f  jrejBi  purfuit  and  re-take  mm. '  ^  ^ 

Reynolds,  EUigt  v^d  .Graves  v^rf.  Steyep^. 

Dcfendantiin  'S'X  TS-fT  of  error  tp  i^verfe  a  Indgf^fixU  Jot  %  mf« 

m  qmtam  aaion    1^     ^^^   '^    ^    profecutiou    qujtam,  t^rQttfi^^ 

io^'S^ilA  fafd  St^ei^s  again^  the  plainrife  iii.^.r  j  up<«S 
09fute  for  fji^ni^es  d^f  i^  ^  night  feafcn. 

The  defdidants  feverally  plead  — N^t  guiky. 

ftice  Ijpaf d  d^  prnd^nQt,  ^i  gayc  i»4»oa$ 

dicfcpfljijfs  iv^  iMit  ^lUj^i  ^  diat  %§^ 

cepojcer   jtus  poi|  3     but  diat  if  id  Stfiratf 

igd  i;eaiaxi  to  fiiip^^^^  faid  R^ymddp  t^ 

m  did  1^^  daij^c  cpinpi^c^  of,  it  yrzf  cmfidf^ 

ed  by  *wd  314^  th^  jbey  p^y  pot,  t^^xi^  juid  * 

i     Errors  affignedj-wercrrxft,  Tliat  die  juftice  hail 
no  right  to  tax  coft  againft  isdd  Reynolds  andl'BlEio^ 
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upon  a  quitam  profecution  ;  as  tbev  were  found  not 
guilty^-^d.  That  faid  juftice  ought  to  h^ye  given 
^gmentfor  them  to  have  recovered  their  coft. 

Plea — ^Nothing  erroneous.  Judgment — ^Manifeft 
error,  as  to  Reynolds  and  EUiot-^for  in  a  quitam  pro^ 
fecttdon,  if  the  defendants  are  found  not  guilty,  they 
are  entided  to  recover  their  cofts  of  the  profeeutor,  the 
fame  as  in  a  civil  affcion^ 


Pettibone  verf.  Phelps,  &cw 

ACTION  upon  the  cafe,  declaring  that  in  April  Where  it  ap^ 
A.  D.  1793,  the  plaintiff  had  in  his  hands  as  5^^^"^^* 
an  officer,  to  levy  and  colle£^^  an  execution  in  favor  the  matters  in 
of  againft  Jofiah  Toungs,   for  the  fum  of  ^^8  difpute  conoot 

debt  and  coft  ;  dated  the  3d  day  of  April  A.  D.  1793,  "^«  ^^  £»^ 
and  made  returnable  in  60  days ;  that  he  levied  faid  ^^lo^'^'T^j 
execution  for  want  of  eftate  on  the  body  of  faid  mUt'ibe  oiuie. 
Youngs,  and  at  the  reqiieft  of  the  defendants  and 
faid  Youngs,  he  delivered  hint  to  the  defendants  to 
keep,  and  to  return  on  the  26th  of  faid  April ;  and  that 
the  defendants  permitted  faid  Youngs  to  efcape,  and 
had  not  delivered  him,  nor  had  the  plaintiff  been  able 
fince  to  find  him.     Damage  ;^30. 

This  caufe  was  appealed  from  the  county  court, 
and  how  the  defendants  plead  in  abatement  of  the  ap- 
peal ;  that  the  amount  of  (he  execution,  the  fees  and 
legal  coft  and  intereft,  were  the  only  matters  in  dif- 
pute,  and  could  all  of  them  not  exceed  the  fum  of 
/"ao.  This  plea  was  demurred  to— *and  judgment,  that 
the  plea  was  fufEcient. 

By  the  court — As  no  fpecial  damages  are  laid,  none 
are  claimed  or  can  be  recovered  j  the  funi  of  the  ex- 
ecution and  intereft,  the  lawful  fees  and  coft,  confti-^ 
tute  the  amount  of  the  debt  and  matter  in  demand^ 
which  do  not  amount  to  £26. 

T 
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Samud  Drakeflj  verf.  Thomas  Roots* 


lies  for 
tyon 

IB 


Aftioo  of  debt    A  CTION  of  debt  for  £60^  declaring  upon  a  de^ 
■'•^«*P«<J>*  jf\,  cree  in  cbancery  for  tbe  pouJty  of  j^6o  koviul 
^^J~*  moneji  incurred  by  the  dcfexid^f s  not  pcrfbrmiiig 
laid  decree. 

The  defendant  plead  that  he  owed  the  phintilF 
nothing,  &c.  Iflue  to  the  jury — ^and  the  jury  fo^nd 
that  the  defendant  did  owe  me  plaintiff  in  manner  and 
form,  and  fo\md  for  him  to  recover  £60^  damages 
and  coft. 

The  defendant  moved  in  arreft  of  judgment  that 
the  declaration  of  the  plaintiff  was  infulicientji  for 
that  an  a£iion  of  debt  at  law,  would  not  lie  for  a  pe- 
nalty incurred  upon  a  decree  in  chancery. 

The  court  were  clearly  of  opinion  ^%  the  action 

well  hy,  for  an  a£Uon  of  debt  lies  for  a  fum  cc^rtai^i 

either  by  fimple  contrad,  by  fpecialty,  by  ji^dgment 

of  court,  byftatute,  or  by  decree  in  chancery  ;  if 

^^^  the  thing  decreed  to  be  performed^  under  a  penalty  i^ 

not  perfonned,  the  penalty  is  incurred  and  becomes  a^ 
debt.    Judgment  for  the  plaintiff. 

Church  verf.  South  and  Harwood. 

An  •^a»<»t     A    CTION  of  debt  by  book,  demanding  ^^24,  per 
fuefoJ  a  tii^   JtJL  ^^J  ^^^^  *e  3<1  of  September  A.  B.  1792. 

•aio"*^'°  The  defendant  plead  in  bar  that  on  the  15th  of 
March  A-S.  1792,  it  was  proposed  and  agreed  bj 
the  plaintiff,  that  in  confideration  that  the  d^endants 
would  pay  to  him  a  certain  order,  or  bill  of  exchangCf 
drawn  by  Wait  Garret  upon  Mr.  Gibbs,  whidi  £iid 
Smith  had  fold  and  endorfed  to  the  plaintiff,  he  the 
plaintiff  would  let  faid  book  debt  lie,  until  die  then 
next  fall,  viz.  until  the  15th  of  September  A.  D« 
1792,  and  would  take  it  in  neat  catde  ;  averring  that 
the  defendants  had  paid  the  plaintiff's  faid  order. 

The  pladntiff  replied,  that  the  defendants  plea  was 
infuffident 
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Judgment — ^That  the  defendants  pka  inbar^waa 


By  the  court — ^If  the  plaintiff  has  made  the  aeTee« 
ment  alledged  in  the  plea  in  bar,  the  defendants  nave 
.their  remedy  againft  him  by  an  a£lion,  for  the  breach 
ef  it,  but  it  caxmot  be  plead  in  bar  of  this  adion,  it 
b^g  a  parol  executory  agreement. 

Holdridge  verf.  Peletiah  Allin,  &c. 


of  debt  on  bond,  for /x  16-13,  dated  .    "^^^^ 
of  May  A.  D.  1789,  which  debt  the  V^^^ 


crioN 

alledged  the  defendants  had  never  paid.  condttun  if 

The  defendants  prayed  oyer  of  the  bond,  and  recited  fiUe,  or  my^ 
&e  condition,  which  was,  <<  That  whereas  Shubael  peaaity. 
Crow,  is  indebted  to  Holdridge,  die  fum  o^ 

^53-6^  lawful  money — ^now  if  faid  Crow  {hall  fui^ 
render  his  body  to  faid  Holdridge,  on  the  4th  of  No- 
vember.next,  at  CoL  Madiew  Scott's,  in  fuchmaitiQier 
di  that,  he  ibjill  be  Uable  to  a  courfe  at  law,  then  this 
obligation  (hall  be  void."  And  thereupon  the  defend- 
silts  plead  that  the  plaintifPs  declaration  and  matters 
therein  contained,  were  infufficient  in  die  law. 

Judgment — ^That  the  declaration  was  fufficient— 
and  on  a  hearing  in  damages  the  court  gave  judgment 
fhaft  die  plazndff  recover  £  15  damages  and  his  coft. 

'llie  exceptions  taken  to  the  declaration  under  the 
demurrer,  were — ift.  That  ikidbond  appearedi  to  be 
without  any  good  or  valuable  confideration,  for  that 
fte  plaintiff  not  haying  any  legal  hold  of  fud  Cf  ow 
by  attachment  or  odierwife,  there  was  no  good  confi« 
deration  for  entering  into  faid  bond — ad.  That  di6 
drinff  to  be  performed  by  the  condition  of  the  bond 
was  illegal ;  that  the  bond  was  not  in  confideration  of 
forbearance,  for  Crow  might  have  been  arrefted  the 
next  day  for  this  debt  \  and  that  a  recovery  on  this 
bond,  would  not  be  any  fatisfadiion  of  faid  Crowds 
d^bt,  riot  any  bar  to  an  adion  for  the  fame  \  nor  did 
it  appear,  that  the  plainttflThad  laid  Crow  any  how  iii 
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Us  power,  even  to  inftitute  a  procefs  of  law  againft 
Jiim,  from  which  he  was  releafed  or  exciifed  ;  and 
that  it  did  not  appear  that  entering  into  faid  bond  was 
any  advantage  to  faid  Crow  or  difadvantage  to  the 
plaintiff. 

By  the  court<-r-If  this  had  been  an  a£lion  of  affump- 
fit,  in  which  a  good  confideration  is  effentially  necrf-i 
fary  to  be  fet  forth,  in  order  to  give  force  and  validity 
to  the  promife,  it  would  make  a  difierence ;  bpt  here 
b  an  obligation  by  bond  to  pay  a  certain  fum  of  mor 
ney,  upon  condition  faid  Crow  failed  to  furrender 
himfelf  on  the  4th  of  November,  at  Col.  Scott's,  fo  as 
that  he  fhould  be  liable  to  a  law  fuit — ^the  condition 
operates  as  a  defeazance  of  the  bond,  viz.  it  pointy 
out  certain  things  which  if  performed,  the  bond  is  de- 
feated and  the  penalty  faved  :  the  condition  by  which 
the  bond  is  cohtroled  and  may  be  defeated,  is  expref- 
fed  ;  but  the  confideration,  which  induced  the  de- 
fendants to  enter  into  it,  is  not  exprefled,  nor  doth  it 
appear.  The  obligor  in  a  bond,  muft  perform  the 
condition,  if  lawful  and  poflible,  or  pay  the  penalty, 
let  the  condition  be  ever  fo  trifling  and  infignificant. 

This  judgment  was  afterwards  aflirined  in  the  fu- 
preme  court  pf  errors. 

Daniel  Sherman,  Efq.  judge  of  probate  verf^ 
Ebenezer  Talman,  &c.  faid  Ebenezer  being 
adminiftrator  on  the  eftate  of  Whitehead 
Gold,  deceafed. 

AUowancet 
fnade  by  com-       A    CTION  of  debt  brought  on  the  adminiftration 

^^olvcn"     -A  ^"^'  ^^^^^  *^    ^7*  ^f  ^^^^    ^7^''  f^' 
Sate  to'w  ad-  £s^^  ^^^^ul  money. 

may  bedifpro-       '^^  defendant  prayed  oyer  of  the  bond,  and  recit- 

▼ed  in  an  ac-  ed  the  Conditions ;  and  then  plead  that  faid  admini- 

tion  on  the  ftrator  had  kept  and  performed  the  condition  of  faid 

V^^'-^  bond. 

S^^*i,°°*       '^^  pbintiff  rcjplicd,  that  faid  adminiftrator  M 
•vidence. "'      Viot  kept  and  performed  the  condition  of  faid  boiid^ 
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for  that  faid  adminiftrator  had  not  exhibited  a 
true  and  perfeft  inventory  of  faid  Whitehead  Gold's 
eftate;  that  faid  Gold's  eftate  being  reprefented 
infolvent,  faid  adminiftrator  exhibited  to  the  com- 
miiBoners  on  faid  eftate  a  claim  of  /90,  due  to 
Wmfelf  by  book,  and  fupported  it  by  bis  own  oath, 
and  got  it  allowed,  when  in  fa£l  there  was  nothing 
due  to  him  from  faid  eftate ;  but  that  he  owed 
faid  deceafed  at  the  time  of  his  death  £60  lawful  mo- 
ney, which  he  fupprefled  \  and  that  he  had  received 
from  fundry  perfons  debts  due  to  faid  deceafed  to  the  * 
amount  of  £30,  which  he  ha^d  not  added  to  the  in- 
ventory ofTaid  Gold's  eftate — alfo,  five  thoufandfeet 
of  pine  boards,  worth  ;^io  ;  one  hundred  f;iw  miU 
logs,  worth  ^30,  and  a  quantity  of  houftiold  furni- 
ture worth  / 10,  he  had  omitted  in  the  inventory ;  and 
had  made  f^fe  returns  of  the  fums  for  which  he  fold 
faid  eftate. 

The  defendants  traverfed  the  replication  of  the 
plaintiff,  and  the  parties  were  at  iflue  to  the  jury. 

The  defendants  objedibed  againft  any  evidence  be- 
ing admitted  on  the  part  of  the  plaintiff,  to  prove  that 
faid  Ebenezer  owed  faid  eftate  j^6o  ;  and  that  he  got 
/90  allowed  him  by  the  commifConers  wrongfuUy, 
by  his  own  teftimony,  becaufe  the  report  of  the  com- 
mif&oners  was  returned  and  accepted,  and  if  any  per- 
fon  was  aggrieved  by  it,  he  ought  to  have  appealed 
from  the  order  for  accepting  it. 

By  the  court — ^Though  an  appeal  might  have  been 
taken  from  the  order  for  accepting  the  report  %  yet 
the  plaintiff  may  prove  the  breach  affigned  in  his  re- 
plication in  this  adon-p— And  the  evidence  was  ad« 
mitted. 

As  to  the  breach  affigned  in  the  adminiftrator's 
coUefline  debts  of  fundry  perfons  to  the  amount  of 
/30  which  had  not  been  added  to  die  inventory  \ 
the  defendant  offered  to  prove  in  bis  juftification 
certain  parol  orders  given  him  by  the  judge  of  pro^ 
bate.  Thefe  were  obje£ied  againft ;  and  by  the  court 
pot  admitted.    If  tlie  adminiftrator  had  any  orders 
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frdm  the  court  of  probate  that  canjuftify  or  excvft 
him,  they  are  upon  the  records  or  nks  of  the  court, 
and  muft  be  proved  by  authenticated  copies. 

iTie  jury  found  a  verdidl  for  the  plaintiff  and  jf  x  30 
damagesi  which  the  court  accepted. 

Painter  verf.  Eliiha  Smith,  Executor  of 

Grant. 

A  coadidoiitl 

^^2ed^^    A  *-^®^  ^^  account  for  a  certain  ftate  note,  for 
isbirred,^ldb  x\.  *^  ^^^^  of  jf  B1-15.5,  payable  m  June  A.  D. 


ohibited  with-  1 787,  the  iiitereftpaid  on  it  to  June  A.  D.  1783  \  de- 
fajhe  limitir    dating  that  faid  Daniel  on  the  21  ft  of  January  A.  0. 

1 784,  received  faid  ftate  note  of  the  plaintiff  and  gave 
his  receipt  for  it  as  follows,  riz.  "  January  aifty  A.D. 
1784,  received  of  George  Painter  one  ftate  note  for 
^81-15-5,  payable  in  June  A.  D.  1787  :  inter^ 
paid  on  it  to  June  A.  D.  1783,  as  a  pledge  for  a 
debt  due  to  me  from  faid  Painter,  of  ^^20  lawful  mo- 
ney \  which  note  I  piomife  to  return  upon  faid  Pain- 
lei^s  paying  me  faid  ^ao  and  the  intereft  on  faid 
ibidieTs'  note.^  And  that  on  the  tfdi  of  June  A.  D. 
1 792,  the  plaintiff  tendered  to  the  defendant  faid  ^20 
and  the  intereft  of  faid  foldiers'  note,  the  faid  Danid 
being  dead,  and  demanded  faid  foldiers*  note,  which 
the  defendant  refufed  to  deliver  to  him,  and  faid 
note  had  nevir  been  accounted  for  to  the  plaintiff,  de- 
manding of  the  defendant  his  reafonable  accotmt  and 
damages.  Writ  dated  the  3d  day  September,  A.  D. 
1792. 

The  defendant  pkad  in  bar  of  faid  adion,  that 
faid  Daniel  Grants  having  made  and  publiflied  his 
laft  will  and  teftament  and  appointed  the  defendant 
his  executor,  died  in  A.  D.  1787  ;  and  the  defend- 
ant accepted  faid  truft  and  caufed  faid  will  to  be  prov- 
ed and  approved  at  the  court  of  probate,  on  the  22d 
of  Auguft  A.  D.  1787  ;  that  he  alfo  procured  from 
faid  court  of  probate  an  order,  limiting  the  time  for 
the  creditors  to  exhibit  their  claims  againft  faid  Grant's 
pftatc,  to  the  term  of  fevcn  months  from  the  publi- 
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catkm  of  faid  orders  in  the  Hartford  and  Litchfield 
newfpapers,  and  on  the  fign  poft  in  Torrington  ;  and 
that  faid  order  was  publifhed  in  the  Hartford  and 
Litchfield  papers,  and  pofted  on  the  fign  poft  in  Tor- 
rington, on  the  13th  of  September  A.  D.  1787 ;  and 
the  plaintiff  did  not  exhibit  faid  demand  to  the  d^ 
iiendant  within  iaid  ieven  months,  nor  until  moie 
than  two  years  after ;  and  that  the  defendant  had 
hms  fince  executed  faid  tmft  and  fettled  hia  account 
with  the  court  of  probs^e* 

To  this  plea  the  plaintiff  demurred- 

Two  queftions  were  made  in  thiacafe— ift,  Wh^ 
tfaer  an  aAion  of  account  was  the  proper  remedy  i  or 
an  adion  of  the  cafe  upon  the  written  promife*— and 
^d,  Whether  this  was  fuch  a  claim  againft  the  eftate 
of  the  faid  Daniel  Grant,  as  ought  to  have  been  ex- 
bibited  within  the  feven  months. 

As  to  the  firft  queftion,  it  was  argued  that  there 
was  nothing  for  auditors  to  do,  no  accounts  to  adjuft 
and  fettle.  The  plaintiff's  claim  refted  upon  an  ex- 
prefs  written  engagement,  on  the  part  of  (aid  Grant, 
to  deliver  up  to  him  faid  foldiers'  note,  upon  his  pay-^ 
ing  faid  debt  of  ^20  and  the  intereft  of  tsad  ibldiers' 
note  i  and  upon  the  plaintiff's  paying  faid  debt  and 
intereft  aforefaid,  he  was  entitled  to  faid  foldicrs'  note, 
«r  to  recover  the  value  of  it,  at  the  time,  when  it 
ought  to  have  been  delivered  up ;  which  was  a  mere^ 
matter  of  damage  within  the  province  of  a  jury,  or  of 
the  court  on  a  hearing  in  damages* 

As  to  the  fecond  queftion-^The  court  determined 
diat  the  plaintiff  had  a  conditional  claim  againft  Cud 
Grants  to  have  this  note  delivered  up  to  him  ^  and  it 
was  within  his  own  knowledge,  option  and  power, 
whether  he  would  perform  the  condition  and  render 
the  claim  abfolute  or  not }  if  he  ever  intended  to 
do  it,  he  oueht  to  have  exhibited  his  claim  to  the 
executor  within  the  time  limited  ;  for  there  is  no 
difierence  between  a  claim  of  this  nature,  and  any 
odier  as  to  its  being  exhibited  within  the  limitation,, 
in  point  of  teafon.    The  court  were  therefore  all 
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clear  upon  the  laft  point  that  the  plea  was  fufficient^ 
and  gave  judgment  accordingly. 

Scovel  verf.  Tyler. 

A  Pethton  for  T^^TITION  for  a  new  trial  in  an  adion  of  trcf- 
a  new  trial  tm  JL     P^^^^-^^ffig^ing  as  the  only  reafon  why  the  peti- 
the  ground  that  tioner  ought  to  have  a  new  trial,  that  the  jury  found  a 
'''•ftifc*^  ^     TCrdift  againft  him  entirely  upon  a  miftake  of  the  law 
law,nmdTcd.  "^  ^^  conftruftion  of  a  certain  deed  j  and  for  which 
caufe  the  court  diflented  from  the  verdi£t,  and  return- 
ed the  jury  to  a  fecoiid  and  third  confideration ;  but 
they  adhered  to  their  erroneous  opinion  of  the  bw,  by 
means  of  which  great  wrong  and  injuftice  was  done 
to  him. 

This  petition  was  heard  and  negatived ;  upon  the 
ground  that  the  jury  are  made  judges  6f  law,  on  the 
iflues  put  to  them  to  try  ;  they  are  therefore  fwom  to 
find  a  rerdid  according  to  law-^and  that,  after  the 
court  hare  returned  them  to  a  fecond  and  third  con^ 
fideration,  it  they  adhered  their  verdidl,  it  was  a  con- 
ftitutionai  nght,  that  tke  verditt  diouid  be  fanal  and 
conclufive  widiouc  impeachment,  revilion  or  reverfal, 
by  any  other  forum,  let  it  be  ever  fo  erroneous  in 
point  of  bw — and  further,  that  there  were  no  prece- 
dents of  granting  new  trials  on  account  of  the  juries 
miflaking  the  law  and  finding  a  verdi£l  contrary  to 
the  opinion  of  the  courts 

Church  vetf.  Flowers. 

hltft  ™ft^  A  ^^^^  ^^  *^  ^**^'  declaring  that  the  dcfend- 
dcckrcTupon  XV.  ^^^  *^  ^^^  ^7  *  certain  writmg  or  note,  dated 
with  an  arer-  the  29th  of  March  A.  D.  1780,  promifed  the  plaintidT 
mcnt  «f  the  to  pay  to  him,  for  value  received,  ^50  by  the  firft 
**"•  of  November  A.  D.  178a,  with  the  intereft  till  paid ; 

which  note,  by  time  and  accident,  was  miflaid,  or 
loft  and  deftroyed — which  note  had  never  been  paid,  • 

fatisfied  or  difcharged. 

• 

The  defendant  plead  in  abatement,  that  the  allcga^ 
tions  df  the  lofs  of  faid  note,  deprived  the  defaidant  oC 
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the.benefit  of  having  oyer  of  {aid  note,    which,  by 
law  he  had  4  right  to. 

1 

Demurrer  to  the  plea* 

Judement — That  the  plea  was  infuf&cient  :  •  Vide 
cafe  of  Kelley  vs.  Riggs,  ante,  determined  at  NeW-^ 
Haven,  this  circuit. 
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Seymour  verf.  MitcheL 

WRIT  of  error  to  reverie  a  judgment  of  the  ^'J^^  ^j^ 
county  court,  in  an  aftion  brought  by  Mit-  the  dStofLi^ 
chel  vs.  Seymour  ;  declaring  that  on  the  firft  of  May  ther  the  ftatutot 
A.  D.  1792,  Norman  Seymour  applied  to  purchafe  a  ■'"^  b«pl«<i  \^ 

hogihead  of  molafles  of  the  plaintiff  on  credit,  aiid  the 
plaintiff  declined  trufting  him,  and  the  defendant  to 
mdiBce  the  plaintiff  to  let  faid  Norman  have  faid  hogf- 
head  of  molafies,  which  contained  One  hundred  and 
feven  gallons,  and  was  worth  j^2g  lawful  money,  en- 
caged and  promifed  the  plaintifi^  that  in  cafe  faid 
Nor  jnan  did  not  pay  him  for  faid  mobiles  he  would ; 
and  that  thereuponthe  plaintiff  let  faid  Norman  have 
faid  hogfhead  of  molafles  on  credit  ;  and  that  after- 
wards, vi2.  on  the  22d  dav  of  September  A.  D.  1792, 
the  defendant  requefted  tne  plaintiff  to  forbear  to  fue 
faid  Norman,  for  one  other  hogihead  of  molaffes,  value 
jf  1 5-12-1  lawful  money,  which  he  had  let  him  have^ 
and  in  confideration  thereof  promifed  to  pay  for  faid 
molailes  in  cafe  faid  Norman  did  not ;  averring  that 
faid  Norman  had  never  paid  for  either  of  faid  hogf- 
heads  of  mdafles,  and  that  the  defendant  his  promifea^ 
aforefaid  not  regarding,  had  not  performed  the  &me.  fj^ 
Damage  ^^20. 

The  defendant  demurred  generaUy  to  the  declara^ 
tion. 

U 


146  HARTFORD   COUNTY, 

Jodgment-^That  the  dechntioii  w»  fufficienti  an! 
for  the  plaintiff  to  recover;^ 1 5«ia-i  damages  ani 
coft. 

Errors  ^^gj^^ — ift»  That  the  declaratioa  "^ 
double — 2d,  That  both  faid  promifes  laid  were  for 
the  debt  and  duty  of  another,  and  Foid  by  the  ftatuie. 

Plea — ^Nothing  erroneous — ^and  judgment — ^nothing 
erroneous. 

By  the  court — Duplicity  in  a  declaration  or  plea, 
is  to  be  talien  advantage  of,  only  under  a  fpecial  de- 
murrer. In  this  cafe  the  fecond  promife  laid  is  Void 
for  want  of  confideration,  there  being  no  averment 
that  the  plaintiff  did  forbear  to  fue  faid  Norman — and 
as  the  demand  in  damages  on  both  promifes,  is  but 
^ao,  the  caufe  was  not  made  appealable  by  joining 


As  to  the  ad  ground  of  error,  the  promifes  appear 
in  the  declaration  to  be  for  the  debt  and  duty  of  faid 
Norman  \  but  under  a  eeneral  demurrer  the  defend- 
ant cannot  avail  himCclf  of  the  ftatute  agaii^  frauds 
and  perjuries  ;  for,  there  may  be  a  memorandum  in 
writing  which  may  be  given  in  evidence  of  the  pro- 
mifes, although  not  declared  upon — ^The  defendant 
ought,  in  order  to  have  availed  himfelf  of  this  excej;^ 
tion,  to  hz^K  plead  the  ftatute,  and  have  denied  that 
there  was  any  memorandum  made,  in  writing  of  faid 
promife — Vide  Clark  v/.  Brown,  &c.  i  Root's  re- 
ports, 77. 

Ifrad  Porter,  &c.  verf,  Seabor  and  Shalor. 

A  bona  fide  T^EirilQN  in  chancery,  (hewing  that  on  die  25tfc 
purchafer  of  jf^  of  November  A.  D.  1 786,  Levi  Robbins,  mort- 
mortgaged  pro-  g^gcd  to  OHvcT  Rohbins  a  lot  of  land,  lying  in  Wca. 

miles,  mall  be    ^^    n  t*     ^     r  *  r^>     ^    «    « 

quieted  againft  toersneld,  to  fecure  me  payment  ot  £60  and  the  m» 
the  affignee  of  tereft,  which  was  due  to  faid  Oliver — ^that  afterwards 
«^"^8»IP^«  on  the  apth  day  of  March  A.  D.  1787,  faid  liirael 
egwtiSkf  part  P^^chafed  of  faid  Levi  one  acre  and  twenty  fix  rods  of 
of  the  coft.        fiud  mortgaged  premifes,  without  any  knowledge  of 
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mor^gpge,  and  took  an  abfolute  deed,  and  went 
into  pofieffion ;  that  faidSesd)or,  &c.  m 
ApiiL  A.  D.>  1788,  recoveied  a  judgment  againft  faid 
LcviJLobbina  for  ^266- 14-10  law^  money,  and  had. 
as.  execution  for  the  &me,  and  levied  it  on  that  part 
of  &ad  premiies  which  was  not  conveyed  to  iaid  Ifrael, 
and  hounding  expts&ly  u|khi  it  j  and  had  the  lame 
appraifed  off  upon  iaid  execution  at  the  fum  of  ;^28o^ 
with  the  incumbrance  of  the  whole  of  (aid  mortgage^, 
on.  which  waa  then  due /67,  which  left  ^^213  to  be 
applied  in  payment  of  their  execution,  after  dedttdxng^ 
what  they  mud  pay  to  clear  laid  incumbrance.  That 
the  petitionees  hzd  paid  faid  Oliver  his  debt  and  purr 
chafed  in  faid  mortgage,  whereby  they  were  become 
vefted  ^th  the  legal  tide  to  the  whole  of  iaid  mort-. 
gaged  premifes. 

That  faid  I&ael  had  ibid  faid  acre  and  two^ty  fiat 
soda  of  land  to  StiUman,  and  faid  Stillman  had 
fiakl  and  conveyed  it  to  Ezekiel  P.  fielden — ^that  fatd 
Oliver  had  recovered  a  judgment  in  ejedment,  againii 
fidd  Levi  for  that  part  of  faid  mortg^ed  premifes 
which  was  not  conveyed  by  faid  Levi  to  faid  IfraeW^ 
and  that  there  ftill  remained  due  to  the  petitionees  on 
their  faid  execution,  the  fum  of  ^53-14-10  lawful 
money;  and  that  die  petitionees  had  inftituted  an 
a&ion  of  ejediment  agatnft  faid  Ezekiel  P.  Belden  to 
recover  the  pofleilion  of  faid  one  acre  and  twenty  fix 
rods,  fold  by  faid  Levi  to  faid  Ifrael ;  and  that  faid  If- 
rael was.  without  remedy  at  law — spraying  for  an  in- 
jun&ion  to  be  laid  on  faid  fuit  at  law,  and  that  the  petk 
tionees  be  compelled  to  releafe  to  faid  £•  P.  Belden,  die 
legal  title  to  faid  one  acre  and  twenty  fix  rods  of  land. 

The  court  having  heard  the  petition  on  the  merits 
found  the  fa£bd  to  be  true,  and  that  faid  one'acre  and 
twenty  fix  rods  was  one  third  of  faid  mortgaged  premi- 
£eB  ;  and  ordered  and  decreed  that  upon  the  petition- 
ers paying  to  the  petitionees,  one  third  of  the  differ- 
ence between  £6^  in  caih,  and  the  land  appraifed  off 
upon  the  execution,  and  one  third  of  the  intereft 
thereon  from  the  time  of  their  paying  up  faid  mort- 
|age,  and  their  coming  into  the  poffelfion  of  the  pre« 
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mifes,  and  one  third  of  the  coft  recovered  by  Olifer 
Robbins  in  the  a^on  of  ejedment,  and  the  whole  o£ 
the  coft  in  the  aftion  depending  againft  faid  Ezekiel 
P.  Belden,  and  the  coft  of  this  petition,  amounting  in 
the  whole  to  /  lawful  money,  by  the  day  of 
That  mereupon  the  petitionees  (hould  within 
one  month  make  and  execute  to  the  faid  Ezekiel  P. 
Belden  a  good  authentic  deed  of  releafe  of  all  their 
right,  intereft  and  title  to  faid  one  acre  and  twenty-fix 
rods  of  land,  on  penalty  of  paying  and  forfeiting  the 
fumof^         lawful  money. 

By  the  court — ^Ifrael  Porter  being  a  bona  fide  pur-  •« 
chafer  without  notice,  is  to  be  preferred  in  equity  to 
any  other  creditor,  and  even  to  the  petitionees,  who 
have  purchafed  in  faid  mortgage,  and  thereby  got  the 
legal  title  ;  provided  he  will  pay  his  juft  proportion 
ofthe  coft  and  expence  incurred  in  clearing  faid  in- 
cumbrance, and  quieting  the  title  in  him  and  his  a£- 
fignee.  The  debt  of  £6^  was  a  lien  upon  the  whole 
mortgaged  premifes ;  and  that  fum  being  fet  off  in 
lands  upon  faid  execution  to  pay  faid  debt,  ought  to 
inure  proportionably  to  the  benefit  of  faid  Ifrael,  and 
the  expences  which  have  been  incurred  more  than 
that  fum,  faid  Ifrael  ought  to  pay  one  third  of. 

Auftin  verf.  Hanchet. 


After  I  per-  A  CTION  of  defamation,  declaring,  that  in  ?  con- 
fhe*i[^^^hU  fA.  vcrfation  about  John  Pomroy's  loofing  one 
addiog^d'th^  hundred  dollars,  the  defendant  faid,  that  Auflin, 
fucha  one  told  meaning  the  plaintiff,  had  got  them,  and  that  he  im- 
himro^maynot  itiediately  after  ftepped  into  the  flage  and  went  to 
tocc^^dSg  k-  Bo*«>'^  privately,  and  paid  them  away  ;  and  that  Auf- 
rekvuiL  tin  had  confefied  it  to  Col.  Loomifs  and  £fq.  Phelps, 

and  had  fettled  it  with  Pomroy  and  paid  him,  and 
that  Lieut.  Nelfon  told  him  fo,  and  he  believed  it  to 
be  faft. 

Plea — Not  guilty.     Iflue  to  the  jury. 

The  defendant  offered  faid  Nelfon  to  prove  that  he 
had  told  him  fo.     This  was  objeded  againft,  and  by 
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the  court,  the  evidence  wa»  not  admitted.  For  after 
the  defendant  had  affirmed  the  fcandal,  his  adding 
that  Lieut.  Nelfon  told  him  fo,  was  confirmatory  of  the 
fcandal  and  wholly  irrelevant,  to  either  the  point  of 
the  iffue,  or  of  the  damages.  Vide  the  cafe  of  Leifter 
vs.  Smith,  ante,  tried  at  New-Haven  Auguft  term, 
A.  D.  i793>  where  the  defendant  related  the  ftory, 
and  faid  that  ihe  had  it  from  Draper.  In  that  cafe 
the  court  admitted  the  defendant  to  prove  that  Dra- 
per had  told  her  the  ftory  in  mitigation  of  damages 
only.  In  this  cafe,  the  general  character  of  the  plain- 
tiff was  allowed  to  be  enquired  of,  as  to  hia  being  a 
thief  or  not. 

.  Eli  Wells  verf.  Deming. 

ACTION  upon  tlie  cafe,  declaring  that  upon  the     ^  »»  **?* 
requcft  of  the  defendant,  the  plaintiflF  permit-  ^<?^J^|  ^ 
ted  the  defendant  to  have  the  ufe  and  improvement  of  idenc*  iaadmif- 
certain  lands,  defcribed  in  the  declaration,  from  the  fible.       « 
iftof  Jan.  A.D.  1771,  to  the  iftof  MayA.D.  1782, 
being  eleven  years  and  four  months,  the  defendant  to 
pay  therefor  what    the  fame  ihould  be  reafonably 
worth  \  that  the  ufe  and  improvement  of  faid  lands 
were  reafonably  worth  j^  150  ;  and  that  the  defendant 
in  faid  month  of  May  A.  D.   1782,  in  confideration 
of  his  having  had  the  ufe  and  improvement  of  faid 
lands  upon  his  requeft  as  aforefaid,  aflumed  and  prom- 
ifed  to  pay  the  plaintiff  what  the  fame  were  reafona- 
bly worth  in  a  reafonable  time ;  that  the  defendant 
had  never   performed  his  promife,  nor  paid  for  the 
ufe  and  improvement  of  faid  lands-7— Damage  £^S^' 
Writ  dated  2d  of  January  A.  D.  1793- 

The  defendant  plead  that  he  did  not  aflume  and 
promife.     Iffue  to  the  jury. 

The  defendant  objeAed  againft  the  plaintiff's  pro- 
ducing parol  evidence  to  prove  this  promife,  becaufe 
it  was  a  promife  in  confideration  of  an  intereft  con- 
cerning lands ;  and  the  zfkion  was  not  commenced 
until  more  than  three  years  had  elapfed,  from  the 
time  of  making  the  contrail. 
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By  die  court — The  ufe  of  land,  n  not  an  intertft 
in  laoid ;  diU  is  sm  indebitatus  affumpfit  for  a  confide 
eration  received  by  the  defendant,  and  executed  en 
the  part  of  the  plaintiff^  via.  the  profits  of  the  land ; 
and  to  recover  what  Asj  were  reafonably  worth;  the 
promife  is  not  within  the  ftatute  againft  frauds  and 
perpiries;  and  parol  evidence  is  admiflible.  Vide 
I  vol.  Root's  Reports, -233,  Rogers  vs.  Tracy. 


Oliver  Mather  ver/.  James  Phelps. 

Hcarfij  of  u     A   CTION  upon  a  note,  dated  April  aotb  A.  D. 
tSTto^**^  /^^  1789,  for  ^20  worth  of  neat  cattle,  payable 
in  endcDM^^  ^^  ^5^  of  November  A.  D.  1790. 
l^mA  his  pria-      pj^^  j^  ^^^^  ^^  ^^^^  ^^  lawful  intereft  was 

included  and  fecured  by  faid  note  by  the  comipt  a- 
greemcnt  of  {aid  parties,  &c.     Iflue  to  the  jury. 

The  plaintiff  ofiered  evidence  to  prove  what  the 
fbnof  the  defendant  had  faid  refpe&ing  this  tranfac- 
fion  when  ading  as  attorney  to  the  defendant.  This 
was  obje£ted  againft — ^Butby  the  court,  what  the  at- 
torney to  the  party  has  faid  refpe^^ing  what  he  did  in 
the  bufinefs,  in  behalf  of  his  principal,  may  be  given 
in  evidence.  Vide  Perkins  adminiftrator  of  Mary 
Perkins  vs.  Samuel  Bennet,  ante.  Fairfield  Countjv 
AuguftTerm,  A.  D.  1793.     ^^^  t^  .^/•^^.cu^rS 

Barber  verf,  Eno.  J 


i 


Several  for-      A   CTION  upon  the  ftatute,  declaring  that  more 
^T*an''S^  jr\  than  twelve  months  ago,  viz.  on  the  nth  of 
cntorjfor  nM    Auguft  A.  D.  1 788,  Jofeph  £no  died,  and  left  a 
proving  the      will  in  which  he  appoined  the  defendant  executor, 
^h  ^^^     of  which  the  defendant  had  notice  ;  yet  he  had  ncg- 
onc^aioQ.'"    le&ed  to  accept  or  refixfe  faid  tnift,  or  to  caufe  faid 
will  to  be  proved  and  aj^roved,  or  to  inventory  faid 
eftate;  whereby  he  haul  forfeited  by  force  of  die  ftat- 
ute ^5  per  month  for  every  month  he  had  negle&ed 
his  duty  as  aforelaid,  being  eleven  months,  next  be- 
fore the  date  of  the  plaintiff's  writ,  amoimting  in  th« 
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ivhole  to  /S5  lawful  money  ;  and  to  recoirer  faid  pc- 
naltfj  oDcnalf  for  the  ufe  of  the  town,  and  the  other 
far  the  ufe  -of  the  plaintiff  diiis  fuit   was  brought. 

The  defendant  pleadj  not  guilty.  Iffue  to  the  jury 
—and  verdid  for  the  plaintiff  to  recover  f^^  dama- 
ges. Motion  in  aired^  that  by  the  law,  the  plaintiff 
nad  right  to  fue  for  and  recover  only  £$,  the  penalty 
for  one  month's  negled  at  a  time,  and  that  he  could 
not  join  the  forfeitures  of  feveral  months  in  one  and 
the  fame  a£lion.  This  motion  was  demurred  to,  and 
the  caufe  continued  to  advife.  At  the  fuperior  court, 
February  term,  A.  D.  i795>  ^^  motion  inarreft  waa 
judged  tobe  fufficient,  and  judgment  was  arrefted. — 
Vide  I  vol.  Root's  Rep.  Chapman  vs.  Chapman,  52. 

This  point  was  determined  in  the  cafe  of  Ebenezer 
Rofs  vs,  Jofeph  Baker,  ad,  upon  a  writ  of  error,  at 
the  iiiperior  court  Windham^  March  term,  A*D.' 
1789.  Rofs  fued  Baker  upon  the  ftatute  for  neg- 
lecting to  accept  or  refufe  the  trull  of  executor  to  the 
will  of  Stephen  Baker,  for  the  fpaoeoftwo  months 
and  a  half ;  whereby  he  had  incurred  the  forfeiture 
of  £s  per  month,  amounting  to  ^^12-10. 

The  ^efen^ant  plead  in  abatement  of  the  6iit-^ 
That  faid  Rofs  was  neidier  heir,  legatee,  or  creditor, 
to  iaid  Stephen,  and  had  no  right  to  maintain  faid  ao> 
don.  The  county  court  judged  the  plea  to  be  infuf- 
ficient--4ind  the  defendant  d^n  plead  that  he  was  not 
guihy.    Iffue  to  the  court 

The  court  found  the  defendant  guilty,  and  gave 
judgment  for  the  plaintiff  to  recover  ^10,  the  penal- 
ty tor  two  months  neglect. 

Errors  affigned,  wexe«— ift.  That  the  county  court 
ought  to  have  adjudged  the  f4ea  in  abatement  fufici^ 
ent--*ad.  That  the  court  gave  judgment  for  ^^i o,  the 
penalty  for  two  mcmths  nog\t& ;  whereas  only  ^5  the 
penalty  of  one  month  could  be  recovered  at  a  nme — 
and  3dly,  That  the  declaration  was  infufficient. 

Plea-«*Nothing  erroneous.  Judgment— -Manifeft 
cnrar. 
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The  court  in  their  reafons  by,  that  they  made  no 
decifion  on  the  firft  point,  it  being  unneceflary,  a$ 
they  were  all  clear  upon  the  2d  point  ai&gned  for  er* 
ror.  The  penalty  was  dcfigned  as  an  inducement  to 
executors  to  do  their  duty  ;  and  that  but  one  penalty 
could  be  fued  for  and  recovered  at  a  time^  and  that 
it  had  been  repeatedly  fo  adjudged  in  this  (late,  and 
was  fupportcd  by  the  bell  law  authorities. 


Windham  County ^  September  Term,  A.  D*  1794^ 

Burlingham  veff.  Wylee  aad  Gordon. 

T©  uke  up       A  CTION  of  trcfpafs,  for  an  aflault  and  battery 
and  remand  a   .xjL  ^^^  ^^^  imprifonment,  committed  on  the  7th 

man  to  another  ^  Jul-  A.  D.  1 703. 
lUte  upon  a  "^     '  '^-^ 

profecttuon  for       The  defendants  fevcrally  plead  that  they  were  not 
rS'd'it''  g^il^-    IlTue  to  the  court. 

^t'^boA  ■  '^^^  ^*f^  was— Eli2abeth  Auftin,  of  Hopkinton,  in 
the  jttftice  and  ^^  ^^^  ^^  Rhode  Iflandy  a  fingle  woman,  was  de- 
thcoffcer.  livered  of  a  baftard  child,  begotten  in  fornication, 
and  made  oath  that  Richard  Burlingham,  the  plain- 
tiff, of  Voltmtown,  in  the  (late  of  Connecticut,  was 
the  father  of  faid  child — upon  which  the  overfeers  of 
the  poor  in  faid  Hopkinton  exhibited  a  complaint  a- 
gainft  faid  Burlingham  to  two  juitices  of  the  peace, 
predicated  upon  me  oath  of  faid  Elizabeth,  in  order 
to  recover  maintenance  for  faid  child,  and  obtained  a 
warrant  to  apprehend  him  and  have  him  before  Da- 
vid Nickols  and  Mofes  Barber,  judices  of  the  peace, 
who  fubfcnbed  faid  warrant ;  and  faid  juftioes  en« 
dorfed  on  faid  warrant  a  requeft  to  the  authority  in 
Conne£licut  to  give  their  a(B{lance  in  apprehending 
faid  Burlingham,  and  in  delivering  him  to  their  officer 
on  the  line  of  the  (late. 

The  warrant  and  requeft  was  brought  to  juftice 
Wylee,  one  of  the  defendants,  and  he  granted  a  capia* 
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in  compiiaoce  with  ikid  requeft,  and  dire^^ed  it  to 
either  of  the  conftables  of  faid  Voluntown,  them 
commanding  to  take  the  body  of  faid  Burlingham,  aiui 
him  deliver  to  the  o£cer  from  Hopkinton,  upon  tfaie 
line  of  tliis  ftate — ^which  warrant  was  delivered  to 
Thomas  Gordon^  conftable  of  faid  Voluntown,  who 
took  the  body  of  the  plaintiff  and.  delivered  him  to 
the  faid  officer  upon  the  line,  who  carded  him  before 
iaid  juftices  in  Hopkinton,  where  he  was  examioedj 
&c.  fame  time  faid  complaint  was  withdrawn. 

The  couit  found  the  defendants  guilty,  and  gave 
judgment  for  the  plaintiff  to  recovei:  ^15  dama'g^c^ 
and  his  coft. 

By  the  court— The  taw  of  the  ftate  is,  that  if  any 
perfon  or  perfons  who  have  been  convi£ked  of  any 
crime  in  any  other  ftate,  for  which  fa£ts  corporal  pu« 
mftiment  might  be  inii^ed  if  committed  in  this  ftate^ 
and  before  he  or  they  have^  received  puniihment ;  oH 
znj  perlbn,  &e.  who  having  committed  any  fuch 
crime,  and  being  purfued  by  oider  of  authority,  to 
bring  him  or  them  to  juftice,  make  their  efcape  anc) 
flee  into  this  ftate,  fuch  ofienders  may  be  apprehend* 
ed  by  order  of  authority  ;  and .  upon  examination  bs 
rennanded  back  and  delivered  to  the  authority  or  officer 
of  the  ftate,  from  whence  fuch  efcape  was  made.  If 
18  therefore  clear  from  the  ftatute  that  (aid  juftice 
Wylee  had  no  right  by  law  to  iffue  a  capias^  to  take 
the  body  of  the  plaintiff,  and  deliver  him  to  the  town 
ferjeant  at  Hopkinton,  over  the  line  of  the  ftate,  upoif 
a  profecution  to  recover  maintenance  for  a  baftard 
child—yet  if  the  juftice's  jurifdid^ion  in  matters  of 
this  nature  had  been  general>  and  this  had  been  only 
an  erroneous  exercife  of  his  power,  he  would  not  have 
been  liable  in  damages ;  and  Gordon  the  conftable, 
would  alfo  have  beoi  juftified— -But  the  jurifdi&ion 
of  the  juftice  is  not  general,  but  fpeqial,  given  only  in 
two  fpecial  cafes  ^  in  every  other  cafe,  he  has  no  au- 
thority, any  more  than  if  he  was  not  a  juftice  ;  an4 
this  bodi  the  juftice  and  the  conftable  ought  to  have 
known.     They  are  therefore  both  liable. 

X 
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Lemuel  Farifli  verf.  Peter  Stanton. 

if  to  a  plea  T^  RROR  to  rcverfc  a  judgment  of  the  county 
^a^r^t  *"  "-^  ^^^^  ^"  ^  *^^^"  Stanton  w.  P'arifli ;  dcclar- 
thepbi]^%e-  "*8»  *^^^  ^^  defendant*  by  a  note  dated  the  4th  of 
plies  aod  tnv-  November  A.  D.  179O9  promifed  to  pay  the  plaintiff 
cri5»  aa  tmnia^  £^  lawful  money*s  worth  of  good  merchantable 
^bJw on  ^^^*  ^^  ^  delivered  at  Stephen  Snow's  in  Pomfret, 
Ademurm-.  ^J  ^^  4^  ^^  December  179O)  which  he  had  not 
performed. 

Plea  in  bar,  that  faid  note  had  conditions  thereto 
annexed,  viz.  «  Whereas  I  have  this  day  bought  of 
Peter  Stanton,  twenty  acres  of  land,  given  him  by  his 
father  Thomas  Stanton,  by  will ;  alfo  faid  Peter's 
Ihare  in  the  whole  of  his  father's  eftate — ^and  as  there 
is  danger  of  faid  eftate  being  feized  by  faid  Peter's  cre- 
ditors, now  if  iaid  premifes  are  attached,  and  I  am 
prevented  receiving  them  by  virtue  of  faid  purchafe, 
then  this  obligation  is  to  beVoid."  That  this  note  was 
for  the  balance  which  remained  due  of  a  larger  fum» 
given  for  faid  purchafe  ;  and  that  the  town  of  Can- 
terbury, on  the  2d  of  November  A.  D.  1790,  attached 
(aid  twenty  acres  of  land,  and  all  faid  Peter's  (hare  in 
his  faid  father's  eftate,  for  a  debt  due  to  them  from 
faid  Peter,  and  recovered  a  judgment  thereon,  at  the 
county  court  holden  at  Windham,  on  the  Tuef- 

day  of  Auguft  A.  D.  1791,  for  £S3'^  damages  and 
coft,  and  had  execution  therefor,  by  virtue  of  which 
faid  town  had  faid  twenty  acres  and  faid  Peter's  ftiare 
in  his  father's  eftate  levied  upon,  and  fet  off  in  latis- 
fa^on  of  faid  execution,  according  to  law,  whereby 
the  defendant  had  been  prevented  receiving  or  taking 
any  benefit  by  faid  purchafe. 

The  plaintiff  replied,  that  the  defendant  did  fdl 
faid  twenty  acres  of  land,  and  his  (hare  in  his  father^a 
eftate  for  £Sy  amounting  in  value  to  ^20  over  and 
befides  faid  land  attached  and  taken  by  faid  town  of 
Canterbury  j  and  for  which  the  plaintiff  had  received 
no  compenfation  except  faid  note  ;  and  although  faid 
town  of  Canterbury  did  attach  and  take  faid  twenty 
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acres,  and  alfo  his  (hare  in  his  father's  eftate ;  that  it 
was  done  by  the  connivance  and  confent  of  the  de* 
fendant,  wno  did  agree  to  give  up  the  fame  to  faid 
town  of  Canterbuxy,  for  the  fum  of  £2  >  and  die  de« 
fendant  was  no  otherwife  prevented  receiving  faid  pre- 
mifes,  taking  the  benefit  thereof  than  by  his  own  con* 
fent,  without  that,  that  the  defendant  paid  or  fecured 
to  the  plaintiff  on  account  of  faid  eftate  or  purchafe 
any  other  fum  than  the  note  on  which,  &c.  in  man- 
gier and  form  ^s  the  defendant  in  his  plea  had  ak 
ledged. 

The  defendant  demurred  to  the  replication— and 
judgment  of  the  county  court,  that  the  reply  of  the 
plaintiff  was  fufficient,  and  that  the  plaintiff  recover. 

Error  aiBgned — ^That  judgment  ought  to  have 
been  that  the  plaintiff's  reply  was  infufficient. 

Plea— Nothing  erroneous.  Judgment — ^Manifeft 
^rror. 

The  defendant's  plea  in  bar  (hews,  that  he  was 
prevented  receiving  faid  eftate  by  means  of  the  plain- 
tiffs creditors  attaching  it,  whereby  the  note  was  a- 
voided  by  force  of  the  condition. 

The  plaintiff  in  his  reply,  and  as  inducement  to  hb 
traverfe  fays,  that  faid  premifes  were  taken  by  the  de- 
fendant's connivance  and  confent,  who  did  agree  and 
give  up  the  fame  to  faid  town  of  Canterbury,  for  ^3  ; 
and  then  clofes  with  a  traverfe,  without  that,  that  the 
defendant  paid  or  fecured  any  other  fum  than  the  note 
on  wluch,  &c. 

The  defendant  muft  have  accepted  this  traverfe,  or 
demurred  as  he  has  done  -,  and  the  traverfe  being  im- 
material, the  reply  is  bad,  and  the  inducement  to  the 
traverfe  doth  not  help  the  matter ;  for  it  admits  that 
the  eftate  was  taken  by  the  town  of  Canterbury,  and  4 

does  not  ihow  how  the  defendant  could  have  prevent* 
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Hofmer  verf.  Barret,  Adminiftrator  of  Olhrcr 

Barret. 

Upon  A  <lif-     A  CTION  of  afTumpfity  for  ^24-2-5  lawful  mo- 
lerent judgment  jfH^  ney,  TccoTeTcd  and  paid  in  April  A.  D.  I79i> 

^rV^t^ttt  ^^  *'**^  ^^*^^*' '"  ^^  ^^  ***"^  ^"  am  execution  in  In 
ai/ihe  mOTey"  favor   againd  the  plaintiff.     That  Ae  plaintiff  had 

paid  and  inter-  jince  Obtained  a  new  trial  in  faid  caufe,  for  mifplead- 

eft,  may  be  re-  ii^r    and  on  an  hearin?  upon  the  merits  of  laid  caufe, 

covered  back.    ^^^  judgment   in  his  favor,  whc^y  the  dc 

fendant  became  liable  to  refund  faid  ^^  24-2-5  teoo^ 

ered  as  aforefaid,  and  an  adion  had  accrued  to  Ae 

plaintiff  to  recover  the  fame  with  intereft. 

Plea  in  bar,  that  the  new  trial  was  mnted  inK 
mifpleading,  and  on  the  terms,  that  the  future  coft 
only,  ihould  foUow  the  final  judgment. 

Demurrer. — ^Judgment — ^Plea  infufficient,  and  -for 
the  plaintiff  to  recover  faid  fum  of  ^f  24-2-5,  and  the 
intereft  from  the  time  of  the  final  judgment  in  faid 
Ipaufe. 

Amos  "Payne. 

^         . .     T^ETITION,  prayin?  to  have   certain  depofitions 
to  perpetuate     1      taken,  m  perpetuam  memonam  rei,  m  a  certam 
teftimony,  tbe    caufe  which  might   hereafter   be  inftituted,  and  had 
party  muft  be    cited  no  parties. 
cited 

By  the  court — ^The  party  interefted  and  to  be  af* 

fe&ed  by  the  depofitions,  muft  be  notified. 


NeW'London  County^  Sept.  Terniy  A.  2).  i794» 

^  1/)  ^^"^^  Adminiftrator  ©n  the  Eftate  of  Mrs. 
I  ^jV i  Sarah  Moor  nserf.  Rogers. 

eftate ujyent"^  JAMES  ROGERS,  deceafed,  made  his  wiU  and 
thefonscharged  J  g^vc  to  his  children  equal  portions  of  his  eftate, 
with  a  payment  having  four  fons,  the  defendant  being  one,  and  three 
to  tbe  daugh-   daughters.     He  gave  his  real  eftate  principally  to  his 
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fons,  and  ordered  in  his  win  that  in  cafe  his  perfonal  ^^n,  of  fo  much 
cftatc  fhould  not  be  fufficient  to  pay  h«  debts  and  to  *^^iP^®i?jf 
an Ae  his  daughters  equal  to  his  fons,  Aat  then  his  fl^^of  making 
fons  ihould  advance  out  of  their  parts  in  proportion,  them  equal  to 
to  make  the  daughters  equal.  TTiat  the  perfonal  cf-  *^  fon«»  the 
tafte  fell  fhort  ?239.i5  of  making  the  daughters  ^^^^^^^ 
equal  to  the   fons;  and  that  each   fon^   part  vras  adlonatlaw. 

jC34"5"3>  ^^^  ^  ^^*  ^^^  adion  of  ailumpfit  was 
brougnt  againft  the  defendant :  and  a  recovery  had  for 
his  proportion,  being  ;f  34-5-3  lawful  money,  upoa 
the  ground  that  he  accepted  of  the  land  charged  with 
this  duty. 

James  Stodard  and  Squire  Geer   verf.  John 

Gates. 

ACTION  on  a  charter  party — wherein  the  plain-     in  an  adioo 
tiSk    fummon   John   Gates  to  anfwer  unto  "P<»^  »  charter 
Ja*nc8  Stodard  and  Squire  Geer  of  Groton--«nd  de-  f  "7»  ^*  ^^*^- 

1         .1.  1  ITT  A»-k  «/-.i  laration  moil 

Clare  that  on  the  29th  of  January  A.  D.  2787,  faid  comport  with 
Jaaes  Stodard  and  company  on  the  one  part,  and  the  writing  de- 
James  Stodard  of  Groton,  the   defendant,  and  one  f^**"^"??" ' 
Jonathan  Boardman  of  the  other  part,  mutually  cov-  pj^"  hat  ihe' 
enanted  and  agreed  as  follows,  viz.  <«  This  charter  money  demand* 
party  made  this  29th  day  of  January  1787,  between  cd  had  become 
James  Stodard  and  company,  of  Groton,  owners  of  ^**** 
the  floop  Kancy,  burden  fifty-fix  tons,  lying  in  the 
river  Thames,   Ranfom  Role,  mailer,  on  the  one 
part,  and  James  Stodard  of  Groton,  John  Gates  and 
Jonathan  Boardman  on  the  other  part,  witnefleth — 
That  James  Stodard  and  company,  hath  let  to  freight 
faid  floop  a  vopge  to  the  Weft-Indies,  St.  Croix,  and 
elfewhere,  as  occafion  may  requifre,  and  back  again  . 
to  Groton,  where  (he  is  to  be  difcharged :  and  faid 
Stodard   and  company  agree   with  faid   Gates  and 
Boardman,  that  faid  floop  {hall,  during  faid  voyage^ 
be  ftaunch,  tight  and  ftrong,  &c.  and  diat  it  ihall  be  .\ 
lawful  for  faid  James  Stodard^  Gates  and  Boardman^  l\m  ^ 

to  lade  on  board  faid  floop,  a  full  loading  ;  and  faid 
Boardman  and  Gates  agree  to  pay  laid  Stodard  anl 
company  for  the  freight  of  two-thirds  of  faid  ;floop 
(^  per  month  per  ton,  and  fo  in  proportion  for  a  Ion-* 
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ger  or  (horter  time^  the  faid  Hoop  fhall  be  continued 
in  their  ferrice,  to  be  paid  upon  her  return  into  the 
river  Thames — ^alfo,  to  pay  two-thirds  of  vi&ualing 
and  maning  faid  floop,  and  to  deliver  her  on  her  re- 
turn, to  faid  owners  :  the  pay  to  begin  on  the  day 
of  the  date  ;  and  in  cafe  ihe  fhall  be  loft  or  taken, 
the  pay  to  continue  till  that  time.  To  the  perform- 
ance of  all  and  iingular  the  covenants,  each  of  faid 
parties  bind  himfelf,  heirs,  &c.  in  t]\e  penal  fum  of 
/400 — in  cafe  faid  floop  (hall  be  loft,  to  pay  to  him 
laid  James  Stodard,  as  by  faid  writing,  &c.  Signed^ 
— ^James  Stodard,  Jonathan  Boardman,  John  Gates." 

That  the  plaintiffs  had  performed  on  their  part,  and 
that  the  defendant  and  Boardman  on  faid  29th  of  Jan- 
uary received  faid  floop  and  had  never  returned  her, 
or  paid  for  the  hire  of  her  as  ftipulated,  nor  paid  faid 
^400,  whereby  faid  Boardman  and  the  defendant 
were  indebted  for  the  hire  of  faid  floop  ;f  940-16,  be- 
ing feven  years  at  6f  per  ton  per  month ;  and  that 
neither  faid  Boardman  nor  the  defendant  had  kept 
and  performed  their  faid  covenants.  Damage  £1000, 
per  writ,  dated  29th  January,  1794* 

The  defendant  plead  that  before  the  date  of  the 
plaintiffs'  writ,  he  made  full  payment  of  all  that  was 
due  by  faid  charter  party,  for  the  hire  of  faid  floop. 
IfTue  to  the  jury.  The  jury  found  that  the  defendant 
had  not  made  full  payment,  &c.  and  found  for  the 
plaintiffs  to  recover  ^^  136-6-8  damages  and  coft. 

The  defendant  moved  in  arreft  of  judgment  that 
the  plaintiflfs'  declaration  was  infuf&cient  in  the  bw. 

Judgment — ^That  the  plaintiffs'  declaration  was  in- 
fuiEcient. 

And  by  the  court — ^That  payment  was  to  be  made 
upon  faid  floop's  return  into  the  river  Thames — and 
in  cafe  of  lofs  or  capture  the  pay  to  continue  till  that 
time ;  none  of  thofe  events  have  yet  happened — Fur- 
ther, the  charter  party  is  alledged  to  be  made  with 
James  Stodard  and  company,  and  the  pbintiffs  axe 
James  Stodard  and  Squire  Geer ;  :^nd  there  is  no 
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jLverment  that  Squire  Gber  was  of  the  company. 
Again,  faid  charter  party  is  between  James  Stodard 
and  company  on  one  part,  and  James  Stodard,  Gates 
and  Boardman  of  the  other  part  ;  and  it  is  faid  to  be 
a  mutual  agreement ;  and  faid  Moiting  is  figned  by 
James  Stodard  alone,  and  not  by  James  Stodard  and 
company,  whereby  it  appears  to  be  an  agreement 
with  James  Stodard  only,  which  cannot  fupport  an 
a&ion  brought  by  the  company,  for  if  it  would,  ma^ 
ny  a£kions  might  be  brought  for  the  fame  caufe,  and 
one  would  not  be  a  bar  to  the  other. 

Sarah  and  Lydia  Richardfon  verj.  Zalmon  Treat 
Richardfon,  adminiilrator  or  Jonathan  Rich- 
ardfon. 

Aa  appeal 

A   PPEAL  from  the  judgment  of  the  court  of  pro-  ^<»a  probate 
jf\   bate,  appointing  faid  Zalmon  adminiilrator  on  ^^"^^ 
the  euateof  (aid  Jonatnan  Richardfon,  in  May  A.  D.  the^decreeap- 
1792,  and  from  ^1  the  orders  and  proceedings  in  faid  pealed  from, 
court  relating  to  faid  Jonathan's  eftate. 

A  queftion  was  made,  whether  the  appellants  muft 
not  be  confined  to  the  decree  of  faid  court  appointing 
faid  adminiilrator,  as  no  other  order  or  decree  was 
particularly  appealed  from  but  that. 

By  the  court — ^They  muil  be  confined  to  that,  as  the 
only  decree  appealed  from. 

Solomon  Rogers  verf.  "William  Moor,  execu- 
tor of  James  Rogers* 

A   PPEAL  from  a  judgment  of  the  court  of  pro-    Parol  teftime- 
jr\_  bate,  in  making  an  allowance  to  faid  executor  ?y  **^  admiffi- 
ofjf  748-15-5,  and  the  record  of  the  bond  given  by  dia  Uic^^ri 
the  appellant  upon  taking  the  appeal  came  up  certifi- 
ed upon  the  copies  of  the  appeal. 

The  appellee  plead  in  abatement  of  the  appeal, 
that  faid  bond  was  taken  by  the  clerk  of  faid  court 
when  faid  court  was  not  fitting,  nor  was  the  judge 
prefent  at  the  time,  and  was  taken  out  of  court.    This 
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plea  was  denied— and  the  appellee -offered  to  prove 
that  faid  recognizance  was  taken  by  the  clerk  out  q£ 
court  by  parol  teftimony,  whkh  was  objc&ed  againft  ^ 
and  by  the  court  not  admitted,  for  this  wonld  be  to  im- 
peach and  contmdifl:  the  record  by  poroi  teftimony. 

Bebee  w/I  Tinken 

The  charac-     A  CTION  of  trcfpafs.    PIca— Not  guilty.     Iffue 

tcr  of  a  witnefs  ^^    to  thc  jury. 

introduced  ^7         — n  •  r  t 

die  plaintiffand  The  plaintiff  called  upon  the  defendant's  fon,  who 
improved  only  ;jfo  was  his  bondfjuau,  to  be  a  witnefs  \  the  defendant 
anJnm  ^^  I  objcfted  that  he  was  his  bondfman,  but  he  was  ad- 
peached  by  the  niitted  bv  the  court,  as  it  was  againft  his  intereft  \  and 
plaintiff.  he  was  Iwom  ;  but  as  the  point  to  which  the  plaintiff 

called  him  to  teftify  was  ruled  by  the  court,  not  to 
^       IvJS^         ^  relevant  to  the  iffue,  the  plaintiff  did  not  improve 
j^^  '^  '  him,  upon  which  the  defendant  afked  him  fereral 

^      /^  (    quefttons,  and  his  anfwcrs  to  them  made  againft  thc 

\  fz  Bu^'IHh.  phiintiff  ;•  upon  which  the  phintiff  offered  to  intro>- 
^  duce  witneifes  to  impeach  his  charader,  which  was 

^tl.£\^A*^  ^      objeAed  againft  on  the  ground  that  he  was  the  plain- 
V  v^    ^fft  witnefs. 

^^/ /»v^/  /?^**^/'*^^  court  admitted  the  witncffcs  to  impeach  his 

-        jU  J f^y^u^Qhzr^OLtXy  on  thc  ground  that  although  the  plaintiff 

/>vv^     ^    /rv'-^y~T  introduced  him,  yet  as  the  defendant  only  improved 

di/**^^"^      '  ^™>  *°  ^^^  refpcd  he   was  to  be  confidered  as  the 
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An  adion  of  A  ^^^^^  of  trcfpafsj  brought  for  difturlnng  the 
trefpafs, where  x\.  pi^ii^tiff in  his  fifhery on  his  own  land, adjoin-* 
the  title  is  the    ing  to  the  river  Thames,  and  treading  down  his  grafs. 

prioripal  mat- 
ter in  difpute.       The  defendants  plead  not  guilty.     Iffoe  to  the  jury. 
fall  coft  is  al.    The  defendants  fet  up  title  to  the  fifliery. 

lowed,  altho  '^  ' 

thc  plaintiff         jt  appeared  on  proof,  that  the  defendants  obftnifl:- 

^^A^t^^Z.  ^^  *^^  plaintiff  in  hauling  out  his  fein  upon  the  beech 

oppofite  to  and  adjoining  to  his  own  land  under  an 
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idea,  tbat  they  had  a  right  to  haid  tbeir  feiiis  there, 
in  exclufion  of  the  plaintiflF. 

The  jury  found  that  the  defendants  were  guilty, 
and  found  for  the  plaintiff*  to  recover  five  (hillings 
damages  and  his  coft*  In  this  cafe  the  court  taxed 
full  coft,  as  the  right  or  title  to  the  fiih  place  was  th^ 
principal  matter  in  difputeir 


Middle/ex  County y  December  Term^  A.  D.  1794* 

Hall  veff.  RowleyiT 

ACnON  of  the  cafe,  declaring  that  on  the  15th 
of   December  A.  D.    1787,    the  defendant     ADwolcic^ 
agreed  with  jdie  plaintiff*  to  put  his  fon.  Duel  Row-  catory  agree- 
ley,  with  the  aflent  of  his  faid  fon,  then  about  fixteen  meat  if  per- 
fcars  of  age,  an  apprentice  to  the  plaintiff  to  learn  ^^"^^  <>"  ?«« 
me  clothier's  trade,  to  ferve  eight  and  an  half  months  f,^tJw*?bitntc' 
in  each  year  for  the   term  of  five  years  then  next  againft  fraud* 
coining  ;    to  begin  the  middle  of  September  and  »<*  pcrjurici^ 
end  the   firft    of  June  annually,   except,  the  firft 
year,  he  was  to  begin  the   fifteenth  of  December 
and  end  the  firft  of  Auguft«     And  in  confideration 
diat  the  plaintiff  would  take  and  inftru£k  his  faid 
fon  in  the  trade  aforefaid,  the  defendant  promifed, 
that  his  faid  fon  fhould  ferve  the  plaintiff  the  fev- 
eral  terms  aforefaid,  and  would  clothe  his  faid  fon 
That  he  took  and  inftru&ed  laid  Duel  according  to 
laid  agreement,  and  faid  Duel  continued  in  his  laid 
fervice  until  the  fecond  of  February  A.  D*    1 792, 
when  faid  Duel,  by  the  advice  and  approbation  of 
the  defendant  left  the  plaintiff's  fervice,  contrary  to 
his  mind  and  will — ^to  his  damage  £2$.    Writ  da^^ 
ted  30th  of  January  A.  D.  1793. 

The  defendant  plead,  non  affumpfit— fiffue  to  tfa# 
jury. 


f 


i6a  MIDDLESEX  COUNTY, 

The  plaintiff  offered  to  prove  faid  agreement  by 
parol  teitimony,  and  the  defendant  obje6^ed  to  any 
parol  evidence  being  admitted,  on  the  ground  of  the 
ilatute  againft  frauds  and  perjuries,  for  that  this  was 
clearly  an  undertaking  for  the  duty  of  another.  The 
objeQion  was  overruled  by  the  court,  and  the  evi- 
dence admitted ;  becaufe  this  was  the  undertaking  of 
the  defendant  that  his  fon  {hould  ferve,  which  was 
an  original  undertaking  for  himfelf,  that  his  fon 
fhould  do  fo.  Upon  the  evidence  it  appeared,  and 
was  agreed  in  the  trial — that  faid  Duel  came  of  age 
on  faid  fccond  of  February  A.  D.  1 792,  when  he  left 
the  plaintiff's  fervice,  and  for  which  this  a£lion  was 
brought.  Verdidt  was  for  the  plaintiff,  and  £i2 
damages. 

The  verdidl  was  accepted  by  the  court,  on  the 
ground  that  the  agreement  was  executed  on  one  part. 
A  bill  of  exceptions  was  filed — judge  Root  difieated 
.the  following  reafons:  An  agreement  that  a 
fon  (hall  ferve  as  an  apprentice  during  his  mi- 
,  by  a  father  *,  and  an  agreement^  that  he  fhall 
fci^  after  he  arrives  to  the  age  of  twentj-one  years, 
are  materially  different  •,  and  for  a  breach  of  the  lat- 
ter agreement,  this  aftion  is  brought,  and  was  not 
commenced  until  more  than  fix  years  had  elapfed 
from  the  time  of  making  the  agreement,  which  agree* 
ment  was  not  to  be  performed  until  more  than  four 
years  had  elapfed  from  the  time  of  making  it.  An 
agreement,  that  the  fon  ftiall  ferve  as  an  apprentice 
durin^LAe  time  of  liis  minority,  and  that  he  ffaali 
ferve  fix  months  after  he  arrives  to  full  age^  ar^^  dif- 
tin£K  independent  agreements  ;  one  in  the  power  of 
thejatherto  make  anc}  en^orccp  and^the  other  not  \ 
and  a  performance  of  the  firft^  cannot  beconlldered 
as  a  part  execution  of  me  laft  \  and  although  it  be  a 
icttled  principle  and  uniformly  adhered  to,  that  an 
executory  parol  agreement,  which  wouT<t  Rave  yen 
withm  the  itatute  to  prevent  frauds  and  perjuries^ 
being  in  no  part  executed,  if  nrrforttcdjaiSijexcpU'' 
ted  on  one  part,  is  not  within  the^^tPtr — n^h^rwife. 
the  ftatute  would  be  in  many  cafes  the  means  of  pro- 
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teding,  inftead  of  prevcntinp  fraud.  Yet  this  agrec- 
menf  that  the  Ion  mould  ^erve  alter  he  arrived  to  fuU 
age,  has  been  in  no  part,  eicecu ted.  It  appears  to  me 
therefore,  that  it  is  clearly  within  the  ftatute.  Be- 
(ides,  this  contraA  is  not  mutual,  for  if  the  plaintiff 
hsid  refufed  to  have  kept  and  inftru£):ed  the  defend- 
ant's fon,  after  he  arrived  to  fuQ  age,  the  father  could 
not  have  had  an  a£tion  for  the  damage. 

This  judgment  was  afterwards  reverfed  by  the  fu^ 
preme  court  of  errors,  in  June  A-D.  1795,  for  the 
following  reafons,  viz. — 

That  the  contra£i  declared  upon  comes  within  the 
operation  of  tlie  fecond  paragraph  of  the  ftatute  of 
frauds  and  perjuries,  in  which  it  is  enaded,  <<  That 
no  fuit  in  law  or  equity  fhall  be  brought  or  main- 
tained upon  any  contrail  or  agreement  that  ihall  here^ 
after  be  made,  and  not  reduced  to  writing  as  afore- 
.  faid,  but  within  three  years  next  after  entering  into  • 
or  making  the  fame ;"  for  it  appears  that  the  contra  A 
declared  upon  is  merely  parol,  and  that  it  was  made 
more  than  three  years  before  the  commencement  of 
this  fuit.     It  is  contended  for  the  defendant  in  error, 
th.at  the  particular  circumftances  attending  this  cafe, 
appearing  upon  the  record,  are  fufficient  to  take  the 
ca.fe  out  of  the  ftatute  ^  upon  the  conftrudlion  it  has 
received,  by  an  uniform  courfe  of  adjudication,  both 
in   England  and  iii  this  ftate,  in  both  of  which  coun- 
tries the  ftatute  is  nearly  the  fame  ',  and  here  they 
hj  down  feveral  principles  as  the  ground  of  their  rea- 
soning.— I  ft.  That  in  contra&s  of  this  kind  part  per- 
formance is  fufficient  to  take  the  contrail:  out  of  the 
ftatute* — 2d,  That  any  kind  of  fraud  praftifedby  the 
defendant  fhall  have  the  likeeffca. — 3d,  That  where 
the  execution  of  the  contrad  commences  prcfently 
and  it  cannot  from  the  nature  of  it,  be  fully  executed 
in  a  courfe  of  years,  there  the  three  years  limitation 
(hall  not  begin  to  run,  till  the  right  of  action  hath  ac- 
crued— ^and  it  is  contended  that  there  was  in  this  cafe 
a  complete  performance  on  the  part  of  the  defendant 
In  error,  and  a  performance  on  the  part  of  the  plain- 
tiff in  error,  until  the  apprentice  arrived  to  full  age. 
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That  there  was  firaud  on  the  part  of  the  pbmtiff  in 
.error-— and  that  the  term  of  about  five  years  fxtm 
the  date  of  the  contraA  waa  naeeffary  to  carry  it  into 
/'   pompleat  efledl. 

As  to  the  firft  point,  the  principle/  that  part  per- 
formance will  take  the  eontrad  out  of  the  ftatute, 
though  in  a  fenfe  it  may  be  true,  yet  muft  be  under- 
ftood  with  limitation  ;  for  if  it  were  to  be  taken  to 
Ae  generally  true,  it  would  render  the  ftatute  totally 
/inoperatiTe ;  as  to  all  that  clafs  of  parol  contraAe 
where  the  promifc  on  one  part  is  grounded  on  an  afk 
executed  on  the  other,  which  is  by  far  the  mod  nu- 
merous clafs,  and  it  could  in  no  cafe  operate,  except 
upon  parol  contradis,  that  are  mutually   executory, 
where  a  promife  on  one  part  is  the  confideration  of 
1]ie  promife  on  the  other;  which  in  the  intercourfe  in 
ibciety  are  comparatively  few.    But  there  feems  to 
1)e  no  good  reafon,  why  this  diftin£lion  (hould  be 
made*.    The  words  of  the  ftatute,  as  above  recited, 
are  general  and  will  embrace  all  parol  contrads,  ex- 
cept in  fpecial  cafes,  which  will  hereafter  be  men- 
tioned.   The  great  principle  implied  in  die  recited 
paragraph  is,  that  in  proof  oi  fpecial  contrafbs,  at<- 
tended  as  they  commonly  are,   with  many  minute 
circumftances  of  litde  importance  in  themfehres,  yet 
;'•  gaterial  sib  they  are  conneded  with  fuch  contmm^ 
f^'^Te  memory  of  man  in  which  objects  ate  conftantly 
\  fading,  cannot  be  depended  upon   longer  than  the 
period  limited  \    and  that  die  evil  to    fociety  that 
might  arife  from  the  inexecution  of  contrads,  fo  cir- 
cumlianced,  would  be  lefs,  than  that  which  would 
refult  from  the  endlefs  litigation,  perjury  and  injuf- 
tice,  which  would  be  the  confequence  of  an  attempt 
to  enforce  them ;  but  it  is  difficult  to  fee  why  this 
:j)rinciple  will  not  apply  with  equal  force,  to  contrads 
of  the  former  defcription  as  of  die  latter  5  if  the  form- 
er were  intended  to  be  excq)tcd  out  of  the  ftatute,  die 
legiflaturc  muft  have  a£ted  very  abfurdly  in  providing 
in  the  fame  ftatute,  that  no  iuit    in  law^  or  equity 
(hould  be  brought    or  maintained  upon   any  parol 
agreement  made  in  confideration  of  marriage,  which 
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is  a  kind  of  dentinal,  clearly,  where  the  promife  on 
-ome  /part  is  raifed  by  an  nSt  executed  on  the  other; 
-and  it  hasi>een  frequently  adjudged,  that  fuch  pronb- 
ife  cannot  be  enforced,  mough  the  party  to  whom 
th:e  inromife  is  made,  Chall  have   married   according 
4x>-  the  terms  of  the  contrafl.     So  where  A  pays  a  | 
fum  of  money  to  B,  in  confideration  that  B  promifes  j| 
iyy  parol  to  give  him  a  deed  or  leafe  of  land,  here  the 
proank  of  B  arifes  from  an  a£^  executed  on  die  piart 
of  A,  but  it  cannot  be  enforced  ;  though  indebitatut 
afiumpfit  will  lie  to  recover  back  the  money. 

The  diftin£kion  laid  down  in  the  books  feems  to 
be  this ;  that  part  performance,  may  take  the  contrafibA 
'autt>f  the  ftatute,  when  of  itielf,  it  afibrds  a  degreel 
of  evidence  of  what  the  nature  of  the  contra^  was  5'  . 
atid  with  folne  appearance  of  reafon,  for  the  proof  of 
ifae  contra^,  being  in  fuch  cafe  made  out  in  part,  by  ] 
4;)vomtnent  fa^,  there  is  iefs  danger  of  impofition  and  I 
^najuftico,  than  where  it  is  made  out  whoUy  from  the 
»  vritattks*  recoUedion  of  the  circumftances  of  the  con- 
trad  itfelf,  which  exifts  only  in  the  mind,    without 
any  certain  connection  in  the  nature  of  things  ;  the 
-eacifting  fa£te  themfelves  mud  indeed  be  proved  by 
imtnefies  9  but  as  they  are  the  objeds  of  tne   fenfes 
vnd  not  merely  of  the  underftanding,  the  recoIleAiofi. 
will  be  more  vivid,  and  if  there  happens  a  coinci-  I 
dence  between  the  exifting  fa£ts  and  the  contrail  as  | 
proved  by  the  witnefles,  the  proof  will  be  much  more  i 
fatisfa^iory.     As  where  the  plaintiff  challenges  thd  ' 
defendant  on  a  parol  promife  for  a  leafe  of  lands,  thel 
plaintiiPs  a£hiid  pofleffion  by  the  delivery  of  the  de-l 
iendant,  is  a  fa&  of  notoriety,  that  of  itfelf  will  go' 
far  towards  proving  the  contraft,  and  mayjuftify  die 
fldmiilion  of  parol  teftitnony  to  make  out  the  proof  -, 
for  though  this  cafe  is  within  the  letter  it  is  not  with- 
in the  mifdiief  of  the  ftatute,  or  certainly  not  in  an 
^qual  degree,  as  it  would  have  been  without  thcfaSf 
fuppofedk     To  apply  thefeobfervations  to  the  prefent 
cafe,  the  performance  of  the  contrail  between  the 
parties^  until  the  apprentice  arrived  to  full  age,  affords 
no  evidence  that  th^  contr^d  was  that  he  ihould  fur- 
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therfenre  fcveral  mdndu  afterwards.  The  fa£k  that 
he  was  fo  to  ferve,  being  contrary  to  common  u&gc 
and  cuflom,  is  in  itfelf  highly  improbable,  and  nothii^ 
can  be  prcfumcd  in  its  favor.  Had  the  breach  alledg- 
cd  been,  that  the  apprentice  had  left  his  mailer's  (ei- 
vice,  before  he  had  arrived  to  full  age,  then  a  perfonn- 
ance  of  the  alledged  contra^  on  both  fides  up  to 
that  time  would  afli)rd  prefumptive  evidence  that  he 
was  to  ferre  till  he  arrived  to  full  age  j  becaufe  fuch  a 
contradl  would  coincide  with  common  ufage  and  cuf- 
tom  ;  and  the  court  in  fuch  a  cafe,  might  perhaps  be 
juftified  in  admitting  parol  evidence  to  m^c  out  the 
proof  within  the  rule  i  but  that  is  not  this  cafe. 

As  to  the  fecord  point,  that  fraud  praAifcd  by  the 
defendant  fhall  take  the  cafe  out  of  the  (latute  }  the 
principle  is  recognized  in  the  books,  and  feems  to  be 
grounded  on  this,  that  it  would  be  abfurd,  that  a  flat- 
ute  made  exprefsly  to  prevent  fraud,  Ihould  fo  be  con- 
ftrued  2S  to  become  an  engine  of  fraud ;  but  it  does 
not  appear  that  the  defenduit  in  the  original  a&ioii 
has  piaflifed  fraud  in  this  cafe.  It  is  ftated  indeed* 
in  the  declaration,  that  the  apprentice,  by  the  adrice 
and  approbation  of  the  defendant  left  the  plaintiff's 
fcrvice  ;  and  by  reafon  thereof  and  the  deFendant's 
refufal  to  fulfil  his  contra^  with  the  plaintiff,  and 
his  fraudulent  and  deceitful  condud  in  Uie  premifes, 
the  plaintiff' lofl,  &c.  But  all  this  amounts  to  nothing 
more  than  a  refufal  to  perform  the  contra^.  But 
I  fomething  more  than  this  is  neceflary ;  for  if  a  refu- 
|fal  to  perform  any  parol  contra^  was  evidence  of 
I  fraud,  then  in  every  pollible  cafe,  where  an  aftion 
I  need  be  brought,  there  would  be  fraud  in  the  defend- 
ant, and  fo  the  cafe  would  be  out  of  the  ftatute, 
which  do^rine  would  operate  as  a  total  repeal  of  the 
ilatutc  and  confequently  cannot  be  true.  Some  other 
and  further  fraud  therefore  than  what  may  be  implied 
in  a  refufal  to  perform  the  contra^,  is  doimtlefs  neceC- 
fary  -,  as  where  a.  man  for  a  certain  confidcratioa 
agrcea  to  fell  or  leafe  a  piece  of  land  to  another,  puts 
him  in  poffeflion  and  encourages  him  to  build  or 
otheiwife  to  improve  the  prcmiTes  ;  to   the  intent 
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that  on  his  own  refufal  to  execute  the  contraA  he 
may  take  benefit  of  the  other's  property  or  labour  ; 
this  is  a  fraud  which  will  fubje<^  him  to  a  fpecific 
performance  of  his  contrad,  and  this  is  an  adjudged 
cafe.  But  no  cafe  can  be  found  where  the  remfal  of 
the  defendant  has  been  adjudged  to  imply  a  fraud  ^ 
it  is  averred  indeed,  in  exprefs  words,  that  the  breach 
alledged  was  by  means  of  the  fraudulent  and  deceitful 
conduA  of  the  defendant ;  but  as  fraud  is  a  legal  in- 
ference from  fa£is,  the  fafls  from  which  it  is  fuppof- 
ed  to  arife  Ihould  be  ftated  in  the  declaration,  that 
the  court  may  draw  the  proper  inference  from  thofe 
fads,  if  admitted,  or  that  the  defendant  might  traverfe 
them  if  falfe.  Here  the  averment  is  not  of  fa£):s  which 
are  traverfable,  but  of  a  legal  inference  only  which 
is  not  traverfable,  and  therefore  amounts  to.nothing. 

As  to  the  third  particular,  that  where  the  execu- 
tion of  the  contrad  commences  prefently,  and  it  can- 
not from  the  nature  of  it  be  fully  executed  in  a  courfe 
of  years,  as  in  this  cafe,  there  tne  three  years  limita- 
tion {hall  not  begin  to  run  dll  the  right  of  a£lion  has 
accrued :  It  may  be  proper  to  obferve  ;  that  this  con- 
ftruAion  feems  to  be  in  direSt  contravention  of  the 
ftatute,  both  in  the  letter  and  fpirit  of  it.  In  the 
letter,  for  the  words  of  the  ftatute  are, «« That  no  fuit, 
&c.  (hall  be  brought  or  maintained  on  any  contra£): 
or  agreement  that  fliaU  hereafter  be  made  and  not  re- 
duced to  writing  as  aforefaid,  but  within  three  years 
next  after  entering  into  or  making  the  fame.''  In  the 
fpirit,  for  there  can  be  as  little  dependence  placed  on 
the  memory  of  the  MritneiTes  in  the  proof  of  con- 
tracts circumftanced  as  thofe  now  defcribed,  after 
the  lapfe  of  three  years,  as  of  thofe  which  may  be 
completely  executed  inftantly  or  in  aihort  time,  and 
there  is  as  much  danger  of  impofition,  perjury  and 
injuftice,  in  the  former  as  in  the  latter  cafe  ;  unlefs 
indeed  in  thofe  cafes  where  the  continued  execution 
of  the  contradi  from  time  to  time,  ihall  be  fuppofed 
to  fupport  the  memory  of  the  witnefles,  and  to  afford 
proof  of  the  nature  of  the  contrafl:  declared  on, 
which  brings  the  cafe  under  the  former  particular 
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which  has  been  confidered.    Further,  that  thcdiiw 
years  was  to  run  firom  the  time  of  entering  into  et 
making  the  concrad  as  exprefled,  with  vefped  to  aH 
parol  contra&s  to  be  made  after  paffing  the  ftatiite^ 
is  evident  from  the  difierent  worcting  of  the  ftatufeB, 
in  the  fame  paragraph,  with   refped   to  contrafis,. 
heretofore  made,  which    exprefsly  limits  to  threes 
years,  next  after  the  right  of  adion  (hall  accrue,  or 
where  fuch  right  of  adion  hath  accrued,  to  these 
years  next  after  the  (iril  of  June  A.  D.  1771.     The 
marked  diftindion  that  10  made  in  thefe  cafes  moie 
clearly   fixes  the  meaning  of  the  legiftature  and  it 
would  be  unreafonable  to  underftand  the  limitation  as- 
applying  in  the  iame  manner  to  any  contra^,  made 
after  the  ftatute  was  ena£ked,  as  to  thofe  which  were 
nnade  before,  in  face  of  this  diftinf^n,  without  the 
ftrongefl;  reafon. 


New-Haven  County^  January  Term^  A.  D.  1795* 

Amos  Gilbert  verf.  Samuel  Lynes. 

ACnON  of  debt  on  book.     Plea— owe  nothing* 
Iflue  to  the  Jury. 

does  not  lie  'j^j^  plaintiFs  book  was  for  fupportiag  the  defend- 
fwnSie  fupp^rt  *^^®  mother,  who  alfo  was  the  mother  of  the  plaiii* 
of  a  parent,  tifPs  wifc,  for  fevcral  years  before  her  death,  and  fgr 
but  the  remedy  her  funeral  charges,  (he  being  poor  and  impotent. 

is  upon   the 

ftatute.  The  jury  found  a  Terdi£^  for  the  plaintiff,  and 

j^ia  damages;  from  which  the  court  diflented,  ex" 
cept  judge  Huntington,  and  gave  their  opinion  upon 
the  law  as  follows,  viz. — That  the  legal  duty  of  a 
child  to  fupport  the  parent  is  created  by  ftatute— 
and  although  it  is  true,  that  where  a  ftatute  creates  a 
duty,  and  does  not  provide  any  fpecial  remedy,  the 
common  law  will  fupply  the  remedy :  yet  in  this  afe, 
the  ftatute  impofes  die  duty  conditionally,  viz.  If  the 
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relations  are  of  fufiicient  ability^  and  in  propomon  to 
their  ability  ;  and  elpecially  direds  and  empowers 
the  county  courts  to  be  the  judges  of  this  and  to  ad* 
minifter  ue  proper  relief,  upon  an  application  made 
to  them.  Now  the  defendant's  being  liable  to  pay 
or  not,  and  how  much,  depends  on  his  ability  ;  and 
ihis  by  law  is  to  be  tried  and  afcertained  by  the  coun* 
tj  cour^  only.  So  that  an  adion  is  not  maintaina- 
ble for  it,  as  a  debt  at  common  law,  for  the  ftatute 
which  creates  the  duty  provides  the  remedy.  The 
jury  were  returned  to  a  fecond  and  third  confidera* 
tion,  but  they  adhered  to  their  verdid:.  It  was  faid 
that  a  fimilar  remedy  by  applying  to  the  county  court, 
was  provided  by  the  ftatute,  in  certain  cafes  of  ficknefs 
-—yet  actions  at  common  law  had  been  adjudged  to 
lie  in  thofe  cafes,  by  one  town  for  providing  for  an 
inhabitant  of  another.  But  this  is  founded  upon  the 
general  law  of  the  ftate ;  which  is,  that  every  town 
fliall  take  care  and  provide  for  the  maintenance  of 
their  ovm  poor.  This  fixes  the  duty  abfolutely,  upon 
the  towns  ;  and  an  afiion  at  conftmon  law  lies  to  re- 
cover pay  for  providing  for  the  fupport  of  the  poor  of 
any  town ;  and  although  the  ftatute  providing  in  cafe 
of  ficknefs,  gives  a  fummary  remedy  in  certam  cafes, 
by  the  county  court,  yet  it  by  no  means  takes  away 
the  remedy  at  common  law.  Vide  i  vol.  Root'9  Rep. 
60,  Town  of  Waterbury  vs.  Hurlbut. 

Thatcher  verf.  Dudley  and  his  wife  Lois. 

A   CmON  of  the  cafe  declaring  that  Daniel  Ty-     Onc  fecvrity 
jr\^  ler  in  May  1782,  was  indebted  to  the  plaifttiflF  may  be  plead  ia 
Ti2'i3  ;  and  drew  an  order  on  faid'  Lois,  flic  then  i"^^"*^^.': 
being  a  feme  folc,  in  words  following,  viz.    May  cord.*^ 
24th,  1782,  pleafe  to  pay  Samuel  Thatcher  j^z^t^ 
lawful  money,  and  I  will  difcount  it  on.  your  note.*!^ 
Which  order  the  plaintiff  received  and  prcfented   on 
faid  24th  of  May  to  faid  Lois ;  which  ihe  accepted 
and  endorfed  thereon  as  follows  :-^I  accept  this  order 
and  promife  to  pay  the  fame,  and  the  intereft  by  the 
firft  day  of  January  next.    Dated  24th  May,  1^82— 
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aUcdging  a  breach ;  and  demanding  ^^70  damages*- 
Writ  dated  i  ith  February,  ^9^* 

Plea  in  bar — that  on  the  i/th  of  July  A.  D.  1785, 
it  was  accorded  and  agreed  between  the  pIaind£Fand 
faid  Lob,  that  faid  Lois  fliould  delirer  to  the  plain* 
tiflFa  certain  execution  in  her  favor  againft  Hendrick 
and  Clark  for  the  fum  of  ^22-12-49  and  that  the 
plaintiflF  would  accept  the  fame  in  full  fatisfadion  of 
the  fum  doe  on  faid  order,  and  that  in  purfuance  of 
faid  accord,  fhe  delivered  to  the  plaintiff  faid  execu- 
tion ;  and  that  he  accepted  the  fame,  in  full  fatisfac- 
tion  of  faid  order  and  her  promife  endorfed  thereon. 

The  plaintiff  replied  that  faid  execution  ^ufas  deliv^ 
ered  to  him  for  another  purpofe,  and  then  traverfed 
the  aceord  and  the  delivering  and  receiving  faid  exe« 
cution  in  fatisfa&ion  of  faid  order  and  promife.  On 
which  the  parties  were  at  iffue  to  the  jury. 

The  jury  found  the  accord  and  the  execution  of 
it,  in  the  words  of  tlie  plea  in  bar.  The  plaintiff 
made  a  motion  in  arreft,  that  the  iffue  was  imma- 
terial, and  that  judgment  ought  to  be  rendered  for 
the  plaintiff,  llie  queftion  was  whether  a  chofe  in 
a£lion,  or  an  execution,  delivered  and  received,  can 
be  a  fatisfa£lion  by  way  of  aecord  of  a  certain  debt 
and  may  be  pleaded  in  bar.     Continued  to  advife. 

At  the  fuperior  court,  July  term,  1795,  judgment 
was,  that  the  motion  in  arreft  was  infufficient  ;  and 
that  the  defendants  recover  their  coft.  And  by  the 
court — It  is  laid  down  in  the  Englifli  authorities  that 
one  obligation,  cannot  be  plead  in  bar  of  another,  al- 
though there  was  an  agreement  it  ihould  be  fo.  This 
cannot  be  reafonable  or  law  in  this  (late,  in  the  lat- 
itude it  is  laid  down  \  indeed  it  would  be  a  very  idle 
bufinefs  for  a  man  to  give  a  new  obligation  for  a  for- 
mer one,  of  the  fame  tenor  and  fum,  without  any 
reafon  for  doing  it.  But  the  cafes  are  many  and  va- 
rious, where  a  new  obligation  may  be  pleaded  in  bar 
of  a  former,  by  way  of  accord,  as  where  an  execu- 
tor gives  his  own  obligation  for  his  teftators,  or  a 
man  gives  an  obligation  for  one  of  his  own,fuppoied 


J 


JANUARY    TERM,    A.D.    1795.  i7«  \ 


to  be  loft,  or  where  tlic  fecurity  is  bettered,  or  other- 
wife  varied  from  the  former ;  or  as  in  the  prefent 
cafe,  it  is  a  fecurity  from  a  third  perfon,  and  a  large 
fum  is  thrown  in  into  the  bargain ;  the  plaintiffadmits 
he  received  the  execution,  but  avers  it  to  be  for  ana* 
ther  puxpofe^ 


A 


Wrcxford  ver/.  Smith,  &c. 

CTION  for  an  aflault  and  battery  and  f alfe  im-     A  ducf  nuy 
prifonment.  ^  ^"^^/"^  ^r 


Pica — ^not  guilty.    liBue  to  the  court.  *««• 

This  cafe  was,  the  plaintiff  in  company  with  two 
othersj  were  travelling  through  Worthington  and  he 
went  into  a  ftore,  got  fome  tobacco  and  carried  it  off 
without  paving  for  it.  The  defendant  purfued  him 
for  the  theft  by  an  advertifement  from  the  owner  of 
the  ftore,  took  the  plaintiff,  brought  him  back,  and  he 
was  profecuted  and  convi£led  of  the  theft  before  juf- 
tice  Dunham,  and  puniftied. 

By  the  court — ^When  a  theft  is  committed,  the 
owner  of  the  goods  ftolen,  may  purfue  and  take  the 
goods  and  the  thief ;  and  fo  may  any  other  perfon 
with  authority  from  the  owner ;  or  even  without,  and 
tender  the  thief  to  juftice,  and  he  will  be  excufeable 
provided  the  perfon  taken  is  found  guilty.  Stealing 
is  a  crime  fo  odious  in  itfelf  and  fo  deftru£iive  to  the 
weO  being  of  fodety,  that  every  good  citizen  ought 
to  aflift  in  arrefting  the  thief  in  his  flight. 

Judgment-^Defendants  not  guilty. 


William  Law  verf.  Hannah  Hall. 

ACTION,  defcribing  the  defendant  to  be  an  ab*  An  tbfcoiid* 
fconding  debtor  of  the  city  and  ftate  of  New-  sag  delitor  may 
York  ;  and  the  officer  was  direded  to  leave  a  copy  j^J^^J^  '^ 
with  Dyer  White,  Efq.  attorney,  fa&or,  &c.  of  faid  ^^  perfon  with 
Hannah  \  and  alfo  to  leave  a  copy  at  her  laft  ufual  whom  the  copy 


\ 


s 
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^  left,  ii  not  hit  phce  of  abode  in  this  (late  \  without  telling  where 

»gent.    An  of.  ^jjj^  ^,^^ 
ficer  •  return 

^^^  ?*■ ...  The  officer  made  return,  that  he  left  a  true  and  at- 
bT^tll^'Jo  teted  copy  of  faid  writ  with  Djrer  White,  Efq.  agent, 
be  trocr  attorney,  &c.  and  alfo  at  her  laft  ufual  place  of  abode 

in  this  ilate,  w  thout  faying  where  it  was. 

Plea  in  abatement — ift,  That  faid  Dyer  White 
was  not  attorney  and  fador  to  faid  Hannah — 2d, 
That  within  fix  months  next  preceding  the  date  of 
iaid  writ,  (he  refided  and  dwelt  in  Berlin  ;  and  that 
no  copy  h|d  been  left  at  her  bft  ufual  place  of  abode 
in  Berlin,  nor  at  her  laft  ufual  place  of  abode,  any 
where  within  this  ftate.       ' 

Demurrer — and  judgmeiiit,  that  the  plea  was  infuf« 
ficient 

The  firft  exception  h  not  admiflible  in  this  ftage  of 
the  caufe — And  by  the  fecond,  it  does  not  appear, 
where  faid  Hannah's  laft  ufual  place  of  abode  was,  or 
whether  there  was  any  that  could  be  fo  denominated  in 
confideration  of  law.  But  if  there  was,  the  officer  had 
returned  that  he  had  left  a  copy  at  her  laft  place  of 
abode  and  which  is  not  to  be  averred  againft  in  thi» 
manner  without  traverfing  the  officer's  return. 

Wilford  verf.  Rofe. 
Where  the       a    CTION  on  the  covenants  of  feifin  in  a  deed. 

breach  of  a  COT- 


A 


cnantis'fpe^-  J!^.  The  plaintiff  declared  upon  the  deed,  and  then 
ly  afigoed,  it  averred  that  the  defendant  was  not  feifed  \  for  that 
muftbcproved.  the  town  of  Wilderfburgh,  in  which  the  land  lies, 
And  where  the  purfuant  to  a  law  of  the  ftate  of  Vermont,  previous 

proof  i»  ipc-      f      ,  .  r  i-  •  1    1       I      1   .  t  /     ^ 

cialiy  alledged  to  the  executmg  oi  laid  deed,  laid  a  tax  of  j^i-ii 
to  be  by  deed  lawful  money  on  each  right  in  faid  town  and  appoint- 

*"t  muft  t:     ^^ Marks,  colkaor,  who  levied  and  fold  and 

S^*^!  them.  Conveyed  f;4itl  right  by  deed  for  the  non  payment  of 
faid  tax,  to  William  Williams,  who  fold  the  iiame  by 

deed  to Nickols  ;  whereby  feid  Nickols  became 

feifed  of  faid  right,  and  was  well  feifed  thereof  at  the 
time  of  executing  faid  deed. 
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The  defendant  prayed  oyer  of  the  deed  declared 
upon,  which  was  produced.  He  then  prayed  oyer  of 
the  law  of  the  ftate  of  Vermont  and  of  the  vote  of  the 
town  of  Wilderfburgh  laying  the  tax  and  appointing 
the  coUeflor ;  and  of  the  collector's  deed  to  Wil- 
liaxos^  and  Williams'  deed  to  Nickols. 

This  was  disputed  by  the  plaintiff,  who  contended 
that  he  was  not  obliged  to  give  oyer,  only  of  the  deed 
declared  upon,  all  the  reft  was  only  matter  of  evi- 
dence— that  the  breach  confifts  in  the  defendant's  not 
being  feifed,  at  the  time  of  executing  faid  deed  ;  the 
manner  how  he  came  not  to  be  feifed,  is  matter  of 
fonn»  The  law  of  Vermont,  the  vote  of  the  town, 
and  the  doings  of  the  colle£l:or,  which  ihews  that  the 
defendant  was  not  feifed,  was  matter  of  evidence  and 
need  not  have  been  alledged  in  the  declaration ;  but 
only  generally,  that  the  defendant  was  not  feifed  ;  and 
that  faid  Nickols  was.  The  caufe  was  continued  to 
advife* 

July  fuperior  court,  1795 — ^The  court  ordered  that 
oyer  De  given  of  the  vote  of  the  town,  and  of  the  deed 
from  the  colle6tor  to  WilUams  ;  for  the  plaintiflF  by 
his  declaration,  had  tied  himfelf  dovm  to  prove  this 
fpecial  breach  in  the  manner  he  had  alledged  it, 
which  otherwife  he  need  not. 


Canday  verf.  Lambert. 

CTION  for  fencing  up  and  obftrufting  a  high*-  Forty  years 
J^^  way  leading  from  Kimberly's  to  Malbone's  "?°jjf^£^'j^ 
cove,  near  the   found,  and  preventing    the  plaintiff  ^^  cvidMcc 


A 


frompaffing. — ^Damage  £2.  thatkwasorig. 

Plcar  in  bar,  that  the  defendant  was  feized  in       ^ 
fee  and  rightfully  pofTeifed  of  the  place  where  the 
fa^  were  done,  at  the  time  of  doing  the  fame. 

Iflue  to  the  jury. — ^In  A.  D.  1699,  the  proprietors 
of  New-Haven  conveyed  a  trafl:  of  land  to  John 
Mallery,  under  whom  the  defendant  claimed,  and  to 
two  others;  and- in  the  grants  they  covenanted  with 


\ 
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the  proprietors,  that  there  fiioold  be  good  and  fuffi- 
cient  highways,  from  the  fouthwardly  end  of  faid 
txz€t  to  the  fca,  and  to  the  mouth  of  Malbone's  cove; 
and  to  the  meadows  adjoining,  and  from  the  Malbone 
rock.  No  highway  had  erer  been  laid  out  in  this 
place  'f  but  people  had  travelled  in  this  place  acrofs 
the  defendant's  land  invariably  for  more  than  forty 
years ;  which  it  was  contended  by  the  plaintiff,  was 
a  pra£fcical  and  legal  afcertainment  of  die  highway. 
Verdi£i,  that  the  defendant  was  not  feifed,  &c.  and 
for  the  plaintiff  to  recover  6/*  damages. 

A  queftion  arofe  what  judgment  the  court  (hould 
give  in  this  cafe  ^  whether  according  to  the  law  of 
trefpafs  for  three  fold  damages,  or  according  to  the 
law  againft  nuifances  for  the  p^ialty.  Continued  to 
advife. 

July  term,  A.  D.  1 795— Judgment  was  for  the 
fix  (hillings  only,  for  damages. 


Fairfield  County y  January  Term^  A.  D*  1795- 

Elijah  Abel,  ^q.   Sheriff  verf.  Byvank    and 

^\'       Keeler. 

for^eSf  X  A  CnON  of  debt  on  bond,  dated  the  ad  of  Ju- 
hastheUbcrties  ./j^  ^7  A.  D.  1790.  The  condition  of  the  bond 
of  the  prifim,  was,  that  faid  Byvants  (hould  abide  a  true  and  faith- 
k*n?o^Wi  ^^  prifoncr,  upon  an  execution  in  favor  of  Ifrael 
•wn  engage-  Kn^p,  againft  him  for  the  fum  of  ^i  q8-8  lawful  mo- 
ment not  tode-  ney  debt,  and  £6  coft  \  by  virtue  of  which  he  was 
f«rt,may,  if  he  committed  to  the  county  goal  in  Fair(ield  on  the  3odi 
taS^V  thT  ^^  April,  alledging  that  faid  Byvanks  did  not  abide  a 
goaleraadcom-  faithful  prifoner,  but  made  his  efcape  from  faid  goal 
■littcd.  on  the         day  of  July,  A.  D.  1 790. 

The  defendants  plead  in  bar  \  that  on  faid  30th  c£ 
April,  faid  Byvanks  was  fet  at  liberty  from  his  toot* 
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pfUonment  on  faid  execution  by  the  plaintifF  -,  and 
that  afterwards,  fome  time  in  the  month  of  June, 
he  was  unlawfidly  taken  up  by  the  plaintiff,  and  re- 
manded back  to  prifbn  ;  and  thereby  compelled  to 
give  the  bond  on  which,  &c.  to  obtain  nis  lawful 
liberty. 

Tlie  plaintiff,  replied  that  after  faid  Byvank  was 
committed  to  prifon  as  aforefaid  on  faid  execution, 
the  plaintiff  upon  the  fpecial  requeft  of  faid  Byvank 
and  upon  his  folemn  promife  and  engagement  that  he 
would  abide  a  true  and  faithful  prifoner  and  would 
not  depart  out  of  the  limits  of  faid  prifon,  did  on  faid 
30th  of  April  aforefaid,  permit  and  allow  him  to  en« 
joy  the  liberties  of  faid  prifon  ;  and  on  the  6th  of 
June,  faid  Byvank  made  his  efcape  from  prifon  a^ 
gainft  the  mind  and  will  of  the  plaintiff,  and  the 
plaintiff  made  frefh  purfuit  after  him,  retook  and 
committed  him  to  clofe  confinement  within  faid  pri& 
on )  and  thereupon  faid  Byvank  with  faid  Eeeler 
gave  the  bond,  on  which,  &c.  in  order  that  he  might 
enjoy  the  liberties  of  (aid  prifon. 

The  defendants  demurred  to  the  plaintiff's  reply. 

Judgment — ^That  the  reply  of  the  plaintiff  was 
fufficient.  ^^ 

By  the  court — ^A  prifoner  for  deoBlirho  is  allow- 
cd  to  enjoy  the  liberties  of  the  pruon  yard,  by  the  ! 

goaler,  upon  bond  or  upon  his  promife,  that  he  will 
abide  a  true  and  faithful  prifoner ;  and  who  making 
his  efcape,  may  be  retaken  on  freih  purfuit  made,  and 
be  recommitted  to  prifon  ;  for  the  efcape  is  againft 
the  will  of  the  gaoler  and  is  a  negligent  and  not  a 
voluntary  efcape  in  him.  The  goaler  allowing  the 
prifoners  the  liberty  of  the  yard  is  no  efcape,  for  while 
they  abide  within  the  limits  prefcribed,  they  are  to 
every  intent  and  purpofe,  in  the  confideration  of  law, 
within  the  prifon ;  and  although  the  goaler  knows 
they  can  efcape  from  thence,  with  greater  facility 
than  they  could,  if  they  were  locked  up  within  the 
walls  of  the  prifon,  yet  his  taking  from  them  fecurity 
or  an  engagement  that  they  will  abide  faithful  prifon-^ 


cfanftate. 
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en,  rcfliofcs  all  prefamptioii,  that  his  grantiiig  them 
this  priTikgt,  which  b  j  law  he  has  r^ht  to  do,  was 
with  an  intentioa  that  tfae^  might  efcape.  Root's 
Rep.  I  vol.  72  and  1 27. 

Hylliard  verf.  Auftin  Nickols. 

Adcw  trial  lyriTllON  for  a  new  trial,  in  an  aftion  brought 
^'*^*'^"  j^  by  laid  Hylliard  againft  faid  Nickols  upon  the 
finrar  of  dic°  natutc  entitled  an  a6l  to  prevent  the  flave  trade — al- 
pUadff  IB  an  ledging  that  faid  Nickols  at  a  certain  time  had  tranC- 
adkafcr  the  ported  out  of  this  ftate  into  the  ftate  of  Virginia,  two 
^^1^2^^^  negro  children,  contrary  to  the  force  and  effefit  of  fsdd 
ftttJteagainft  fta^tc,  wherd>y  he  had  incurred  the  forfeiture  pf 
opofftiiis  DC-  j^ioo  for  each  ;  to  be  recovered  to  apd  for  the  ofe 
g?^i^  ^  of  die  ftate  and  the  plaintiff,  &c  In  whidi  aAkm 
^  the  defendant  was  acquitted  by  rerdi^  of  the  jury, 

upon  the  plea  of  not  guilty. 

The  petitioQ  ftated,  that  it  was  admitted  by  the 
def end^t  on  faid  trial,  that  he  carried  faid  childroi 
out  of  this  ftate  into  the  ftate  of  Virginia  \  that 
bethen  remored  into  the  ftate  of  Virginia  for  the 
purpofe  of  fettling  diere,  and  that  he  carried  thefe 
children  with  him  as  a  part  of  his  family  ;  and  to 
prove  this,  ||||Nickols  produced  a  depofition  pur- 
porting to  hlHLbeen  taken  before  juftice  Mitchel  in 
Virginia,  in  ^ich  the  deponent  teftified  that  £iid 
Nickols  had  paid  taxes  in  faid  ftate ;  that  the  peti- 
doner  could  now  prove  by  faid  juftice  Mitdiel  and 
certain  odier  documents,  that  faid  depofition  and  the 
fignature  of  faid  juftice,  was  all.  a  piece  of  forgery.— 
Further  ftating  that  faid  Nickols  produced  on  faid 
trial  the  depofition  of  ■—  ■  ,  who  teftified  that  faid 
Nickols'  name  was  entered  in  die  militia  roll  of 
faid  ftate  1  and  that  the  petitioner  could  now  prove 
by  »■  ,  that  the  entry  of  his  name  in  the  militia 
roll  was  made  on  the  fame  day  faid  depofitkni  was 
taken,  and  for  the  purpofe  of  obtaining  faid  depofi-* 
tion.  Further  alledging,  that  he  could  now  prove  hj 
inconteftiUe  evidence,  which  he  knew  not  of  at  faid 
former  trial,  viz. — ^naming  the  witneiTes-^That  faid 
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Nickols  carried  faid  negro  children  into  the  ftate  of 
Virginia  for  the  purpofe  of  felling  them,  and  that  in 
fad  they  were  fold  foon  after  they  were  carried  there. 
Further,  that  he  could  prove  by  the  teftimony  of 
fundry  peribns — ^naming  them — ^That  faid  Nickols 
never  was  taxed  in  faid  ftate  of  Virginia  ;  that  he 
did  not  remove  there  for  the  purpofe  of  fettling  J  but 
for  the  purpofe  of  trafficking,  and  trading  in  land 
and  negroes* 

The  refpondent  plead  in  abatement  of  this  petition. 
iff^  That  faid  a£tion  was  in  nature  of  a  criminal 
profecution,  in  which  no  new  trial  may  be  grant- 
ed in  favor  of  the  ftate  or  of  any  one  who  profe- 
cutes  in  behalf  of  the  ftate — 2d,  That  there  were  no 
fufficient  reafons  affigned  in  faid  petition  for  granting 
a  new  trial. 

The  petitioner  replied,  that  the  plea  in  abatement 
was  infufficient.  Judgment — ^That  the  plea  in  abate- 
ment was  infufficient  and  that  the  caufe  proceed. 

By  the  court — ^This  is  not  a  criminal  profecution, 
but  a  civil  adtion  brought  on  a  remedial  ftatutc  to  re- 
cover the  penalty  enafted  to  prevent  the  exportation 
of  perfons,  of  a  certain  defcription,  out  of  this  ftate 

cd  by  forgery  and  perjury,  by  the  procurement  of  the 
prifoner,  would  be  fet  afidc  in  favor  of  the  public. — 
This  ftatute  provides  a  remedy  againft  pra£iices  which 
go  dire£bly  to  deprive  a  certain  clafs  of  perfons  of 
their  rights  and  liberties,  from  the  motive  of  making 
gain.  A  part  of  the  penalty  is  given  to  the  profecu- 
tor  ;  this  is  done  to  induce  perfons  from  motives  of 
gain,  who  would  not  be  otherwife  wrought  upon,  to 
profecute  to  effisd:,  the  violations  of  this  law. 

After  a '  hearing  on   the   merits  a  new  trial  was 
granted. 


into  any  other  ftate  for  the  purpofe  <^^lling  them. 
But  was  it  a  criminal  profecution,  an^Hikal  obtain- 
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Waters  Pettit  verj.  WDIet  Seaman. 

^  pCTf«i  im-  A  UDrr  A  quereb,  complaining  that  the  petitim^ 
S^[*^Jitn^  jLJl  ^^  an^  ^<*  Seaman  were,  and  had  been  for 
before  ke  ob-  B^ore  than  feyenteen  years  laft  paft,  citixens  of  the 
hit  dtf-  ftate  of  New-Tork^  and  diat  while  fuch,  he  becamein- 


**^ J?!^  debted  to  fiud  Seaman  in  the  fum  of  /346-2-3  monej 
"TJ^  ^  the  ^  New- York,  for  goods  purchafcd  oT  faid  Seaman  in 
ftate  of  New-  laid  New-Tork  before  the  year  A.  D.  1792.  That 
York,  u  rcltev-  in  A.  D.  1792,  faid  Seaman  caufed  the  petitioner  tt> 
•fck^^audifii  j^  attached  in  the  ftate  of  Conneaicut  for  faid  debt 
by  writ  of  attachment,  returnable  to  the  county  cooit, 
holdefi  at  Danbuty  in  the  county  of  Fairfield,  on  the 
third  Tuefday  of  November  A.  I).  1 702 ;  upon  wUch 
attachment  the  petitioner  procured  bail  for  his  ap- 
pearance at  court  \  that  faid  caufe  by  fundry  legal 
removes  and  by  appeal  came  to  the  luperior  court, 
holden  at  Danbury  on  the  2d  Tuefday  of  Auguft 
A.D.  1793  ;  at  which  court  auditors  were  appoint- 
ed in  laid  caufe ;  who  mscde  return  to  the  luperior 
court  holden  at  Fairfield,  on  the  3d  Tuefday  of  Jan* 
uaty  A.  D.  x794>  in  which  faid  auditors  found  that 
the  petitioner  vras  indebted  to  faid  Seaman  the  fum 
of  jf  346-2-3  money  of  New-York  j  which  report 
was  contintied  to  the  fuperior  court  holden  at  Dan- 
bury  in  faid  icounty  on  the  2d  Tuefday  of  Auguft 
A.  D.  1794,'^ffberi  faid  report  w^  accepted  by  faid 
court,  and  judgment  rendered  thereon,  in  favor  of 
faid  Seaman  againft  the  petitioner  for  the  fum  of 
346-2-3  money  of  New-York  damages,  and  for 
1 0-3- 10  lawful  money  coft ;  and  faid  Seaman  pray- 
ed out  execution  on  faid  judgment  for  the  foms  of 
faid  debt  and  coft  therein  contained,  dated  the  x6th 
of  Auguft  A.  D.  1794,  and  that  by  virtue  of  faid 
execution,  the  petitioner  was  taken  and  committed  to 
the  gaol  in  Fairfield  in  faid  county,  on  the  15th  day  oC^ 
September  A.  D.  1794,  where  ne  ftill  remained  a 

!>rifoner ;  and  that  he  had  not  then,  nor  at  any  time 
ince  had  one  penny  worth  of  eftate  wherewith  to  fa- 
tisfy  faid  execution  and  that  he  had  taken  the  oath 
provided  for  poor  imprifoned  debtors,  and  was  fup- 
ported  in  prifon  by  tl^  faid  Seaman*    Further  alledg- 


I 
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mgf  diatiie  was  an  infblvent  debtori  and  that  fae  had 
in  all  thmgs  conformed  himfelf  to  the  provifions  and 
n^uirementa  of  a  certain  ftatute  law  of  the  ftate  of 
New- York,  made  and  pafled  on  the  20th  day  of 
March  A.D.  17889  entitled  an  a£l  for  giring  relief 
in  cafes  of  infolvency  ;  and  had  obtained  a  discharge 
from  John  Lanfing,  jun.  £fq.  one  of  the  Judges  of 
the  fupreme  court  of  the  ftate  of  New- York,  un* 
der  his  hand  and  feal  agreeably  to  the  aforefaid  ftat- 
ute, dated  the  15th  day  of  Odober  A.  D.  17931  the 
time  when  he  made  an  affignment  of  all  and  fingular 
his  property  to  commiiliohers  for  ifae  ufe  and  benefit 
of  his  creditors ;  the  ftatute  aforefaid  with  all  the  pro- 
ceedings upon  it,  the  affignment  of  his  property  to 
conunaffioiiers  and  the  diicharge  aforefaid,  were  fet 
forth  at  large  in  faid  audita  querela  ;  whereby  the  pe- 
titioner alledged  that  he  became  difcharged  from  all 
debts  due  anid  owing  by  him  which  were  contrafled 
befoTc  the  15  th  of  O^iober  A.  D.  1793.     Further 
alledging,  that  as  faid  caufe  was  put  to  auditors,  and 
they  had  made  up  their  award  previous  to  his  hav- 
ing obtained   his  difcharge  aforefaid ;  although  faid 
return  was  accepted  afterwards,  yet  he  had  no  day 
in  court  to  plead  or  avail  himfelf  of  faid  difcharge, 
praying  to  be  heard  on  faid  complaint,  and  to  be  dif- 
diarged  from  his  imprifonment  on  faid  execution. 

The  defendant,  faid  Seaman,  plead  in  bar  of  faid 
audita,  that  on  the  firft  of  Auguft  A.  D.  1793,  ^^^  P^ 
titioner  was  juftly  indebted  to  him  the  fum  of  four 
pbunds  fix  Anilines  lawful  money,  for  coft  accrued  in 
iaid  aidipn,  which  was  not  exhibited  or  fwom  to  be- 
fore faid  J4dge  Lanfing,  by  the  petitioner,  although  he 
well  knew  of  the  fame. 

To  this  plea  a  demurrer  was  given — ^and  judgment, 
|hat  the  plea  in  bar  was  infufficient. 

The  court  proceeded  to  hear  laid  audita  querela  at 
large  upon  the  merits,  and  found  the  fafls  alledgecT 
and  fet  forth  therein  to  be  true  ;  and  thereupon  gave 
judement  that  faid  Waters  Pettit,  the  petitioner,  be 
difcharged  from  faid  execution  and  from  his  imprif- 
f  njnent  thereon  in  the  common  ga9l  at  faid  Faif  fie|d« 
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'   By  the  court — ^The  parties  are,  and  for  a  long  tunc 
have  been  both  of  them  citizens  of  the  ftate  of  New- 
York,  and  the  debt  for  which  the  faid  Pettit  is  im- 
prifoned,  was  contrafted  in  the  ftate  of  New-York, 
and  under  the  laws  of  that  ftate,  and  by  which,  and 
the  judicial  proceedings  thereon,  his  perfon  and  fu- 
ture eftate  are  exonerated  and  difcharged  from  any 
and  all  liability  for  debts  contracted  previous  to  the 
J  5th  day  of  Oftober  A.  D.  1793,  the  date  of  his  dif- 
charge.    The  perfon  of  the  petitioner  being  attach- 
ed in  this  ftate  gave  jurifdi£lion  to  the  courts  of  this 
ftate  to  try  and  giv^  judgment  in  faid  caufe,  upon  the 
idea,  that  the  debtor  was  fugitive,  and  being  attach-* 
ed  by  his  perfon,  was  holden  to  refpond  the  judg- 
ment.     Yet  the  plaintiff  by  this  acquired  no  greater 
rights  over  the  defendant's  perfon   or  property,  in 
Tefpe£l  to  this  debt,  than  he  would  have  had,  had 
he  profecuted  the  a&ion  in  the  ftate  of  New- York. — 
Befides,  by  the  conftitution  of  the  federal  government, 
to  which  all  the  ftates  are  parties,  full  faith  and  cre- 
dence is  to  be  given,  by  each  ftate  to  the  laws,  re- 
cords and  judicial  proceedings  of  the  other  ftates ;  we 
are  therefore  bound  to  refpe£t  the  laws  and  judicial 
proceedings  of  the  ftate  of  New-York,  refpefting  the 
inhabitants  refiding  under  their  government  and  the 
contracts  entered  into  under  its  laws.     As  to  the  ob- 
jection made  to  the  conftitutionality  of  the  a£t  of  the 
ftate  of  New- York,   refpeding    infolvency,    dra^n 
from  the    conftitution    of  the   federal  government 
having  vefted  congrefs  with  the  fole  power  of  making 
general  laws  of  bankruptcy,  that  never  can  be  un- 
derftood  and  conftrued,  to  fuperfede  the  power  of 
the  ftate  governments,  to  make  and  to  continue  in 
force  and  exercife   their  refpeftive  infolvent  laws, 
until   congrefs  fliall  ezercife  the  powers  vefted  in 
them,  by   making  and  promulgating  general  laws 
of  bankruptcy  through  the  ftates,  which  will  be  the 
fiipreme  law  of  the  land.    This  not  having  been  done 
at  this  time,  the  law  of  the  ftate  of  New- York  is 
in  force. 
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Litchfield  County^  January  Term^  A.  D.  1795. 

Oliver  Wolcott,  Efq.  Judge  of  Probate  verf. 
'  Thomas  Parmelee,  Adimniftrator  on  the  Ef- 
tate  of Parmelee,  deceafed, 

A  CTION  of  debt  upon  the  adminiftration  bond.  Aneihibiton 
jTm.  The  parties  were  at  ifiue  upon  fundry  breaches  file  in  the  court 
awgned  in  me  condition  of  faid  bond  ;  particularly^  ^  probate  r©- 
Aat  the  defendant  had  not  exhibited  a  true  and  per-  J.^^^*^]^'^ 
fe£i:  inventory,   and  had  not  accounted  for  all  the  produced  is  er- 

Eroperty  belonging  to  faid  eftate  which  had  come  into  idcacc 
is  hands. 

.  The  plaintiflFin  order  to  prove  that  the  fum  of  nine 
pounds  nineteen  (hillings  was  in  the  hands  of  faid 
adminiflrator,  unaccounted  for,  produced  the  record 
of  the  court  of  probate;  which  record  was,  <' allowed 
to  Thomas  Parmelee,  adminiftrator,  £^^9  as  per  ac- 
count on  file."  It  was  then  moved  that  faid  account 
ihould  be  produced  and  read  in  evidence ;  this  was 
objeiSed  againft  becaufe  faid  account  was  no  part  of 
the  record. 

By  the  court— 'The  account  may  be  produced  and 
read  as  part  and  parcel  of  the  files  of  the  court  to 
which  the  record  exprefsly  refers. 

Lambert  vetil  Edward  Parmelee,  Mofes  Par- 
melee, Ohver  Parmelee,  jun.  Jonathan  Par- 
melee, and  Oliver  Parmelee,  Efq. 

A   CnON  of  trel)pafs,  declaring  that  on  the  4th  of     Fines  and 
/^   March  A.  D.  1793,  die  plaintiff  was  orderly  warruit*  for 
lergeant  belcmging  to  the  third  company  in  the  13th  ™l«tafy^lin- 
xegiment  of  militia,  and  had  in  his  hands  feveral  law-  f^f^dgrutcd 
ful  :warrants  for  fines,  figned  by  Joihua  Church,  cap-  after  the  law  !• 
tain  and  commanding  officer  ot  (aid  company,  againft  ^^Vf^^  "ndc 
Samuel  Parmelee,  a  foldier  belonging  to  faid  compa-  1^4  ^^^T 
ny,  for  military  delinquencies,  and  that  after  making  g,|. 
demand  of  eftate  of  faid  Samuel  to  fatisfy  faid  fines, 
and  none  being  {he^Ti  or  to  be  found  •,  he  was  about 
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to  lery  faid  warrants  on  the  body  of  fatd  Samuel^  and 
that  the  defendants  on  faid  4th  of  March  aforefaid, 
pppofed  and  refifted  the  phintiflF  in  execution  of  hi^ 
pffice^  when  attempting  to  levy  faid  warrants  upon 
the  bod  J  of  faid  Pannelee,  whereby  he  was  prerent- 
ed  levying  the  fame ;  and  fhe  defendants  did  hxcn  and 
diere  with  the  fame  unlawful  force^  afiault,  beat  and 
wound  the  plaintiff,  and  other  enormities  did  and 
committed  againft  law. 

Tlie  defendants  federally  plead  that  they  were  not 
guilty.     Jflue  to  the  jury. 

The  plaintiff  produced  faid  warrants,  and  they  all 
appeared  upon  die  face  of  them  to  be  for  military  de- 
linquencies^ incurred  before  Odober  A.  D.  1792^ 
at  which  time,  the  law  was  repealed  under  which  the 
delinquencies  took  place,  and  a  new  law  paffed,  and 
were  all  dated  on  die  day  of  March  A.D.  1793, 
and  figned  by  Jofliua  Churdi,  captaiq. 

The  defendants  offered  evidence  to  prove  that  faid 
Jodiua  Churdi  was  not  in  office  as  captain  of  faid 
company,  at  the  date  of  (aid  warrants,  but  was  previ- 
ouflv  diudiarged — ^which  Ac  court  admitted.  Gen- 
eral diandler  who  gave  him  a  difcharge,  had  given  a 
fprmer  depofition  m  this  caufe  which  was  loft,  a 
fwom  copy  of  w|ucb  was  preferred,  and  being  again 
applied  to,  had  given  another  depofition,  which  refer- 
red to  his  former  depofition  as  t6  certain  hilts,  which 
he  did  not  feem  to  recoUe^J  The  defendants  ofier- 
ed  the  copy  of  faid  former  depofition,  which  waa 
fwom  to,  in  evidence  to  the  jury ;  which  was  objed- 
ed  againft  by  the  plaintiff,  but  a^nitted  by  the  cou.rt 
to  be  read  iii  evidence. 

The  caufe  was  committed  to  the  jury  who  returned 
their  verdid  finding  the  defendants  gmlty,  and  fever- 
al  damages  againft  each. 

The  court  diflented  from  the  verdiQ  and  returned 
the  jury  to  a  fecond  confideration  ;  firft  becaufe,  if 
the  jury  found  the  defendants  guilty,  as  they  bstd 
done  in  this  cafe,  they  could  not  affeis  feyeral  daioa's 
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^es  a^inft  each,  but  muft  find  one  entire  fum  agadnft 
a)l.— secondly,  beeaufe  the  jur^had  miftakenthe 
laV  and  the  evidence  in  the  cafe,  for  that  it  appears 
upon  the  face  of  the  warrants,  that  the  delinquent' 
cies  for  which  the  fines  were  impofed  took  place  be^ 
fore  OAober  A.D.  1792  ;  and  the  warrants  were 
never  granted  until  March  A.D.  1793,  when  they 
appear  to  be  dated,  and  the  law  under  which  the 
delinquencies  happened,    was  repealed  in  October 
A.  Di  1792 ;  and  a  new  law  pafled  providing  difi^cr- 
ent  regulations  with  refpe&  to  impofing  fines  for 
military  delinquencies  i  uiefe  fines  were  not  impofed 
nor  the  warrants  iflued  according  to  the  exifting  law, 
nor  could  they  be ;  nor  according  to  the  former  law, 
until  after  the  former  was  repealed*    They  could  not 
therefore  be  warranted  by  any  law — ^For  by  the  re- 
peal of  any  penal  law,  aU  penalties  incurred  by  the 
breach  of  men  law  which  had  not  been  profecuted  to 
con-ri&ion  and  judgment,   are  extinguiihed  and  gone 
— tliat  faid  warrants  upon  the  face  of  them  were  ille- 
gal and  void  ^  that  the  captain  had  no  right  to  grant 
them,  nor  the  plaintiff  to  execute  them.     The  judges 
not  being  all  perfe^y  agreed  in  this  opinion,  the 
jury  finally  found  the  defendants  guilty  and  for  the 
plaintiff  to  recover  twenty  pounds  lawful  money  dam- 
ages and  his  coft. 

The  defendants  after  verdi£t  moved  in  arreft  of 
judgment,  knd  in  their  motion  recited  all  faid  warrants, 
and  averred  that  the  plaintiff  had  no  other  warrant, 
writ,  or  execution,  againft  faid  Samuel — ^whereby  it 
appeared  that  the  firft  affault  was  made  by  the  plain- 
riff— and  that  by  hrw  no  judgment  ought  to  be  render- 
ed for  the  plaintiff. 

The  morion  in  arreft  was  ruled  to  be  infufficient. 

By  the  court — This  is  xia  more  nor  lefs  than  demur- 
ring to  the  evidence  after  verdi^i.  Befides  it  cannot 
appear  to  the  court,  but  that  the  jury  had  evidence 
of  an  affault  and  battery  independently  of  the  battery 
caufed  by  the  attempt  to  levy  the  warrants,  as  the 
defendants  are  none  of  them  perfons  againft  whom 
the  pl^riff  had  any  warrant. 
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Olmfted  and  Abigail  his  Wife  verf.  David  Doty. 

Apromifcim-  A  CTION  of  thecafe,  declaring  that  on  the  29th 
P^je^by  Uw  u  ^^^  of  December  A.  D.  1777,  the  defendant 
^^th^^on!  received  of  faid  Abigail,  (he  being  a  feme  fole,  by  the 
fideratkm  out  name  of  Abigail  Judfon,  / 166- 19-9  money  of  New- 
o£  which  it  ari-  York,  for  her  ufe,  to  apply  it  in  part  payment  of  a 

I^^^I^^i^'a  '^"^  ^^^"  **7  *^**^^  ^^  ^-  Wheeler  and  Samuel 
deciaradoa  do^  Judfon  to  Jonn  Chambers,  dated  the  28th  of  Decern- 
not  hurt  what  ber  A.  D.  1 762,  for  ^556  ;  for  which  the  defend* 
iiwcll  ailedgcA  ant  gave  hisreceipt,  dated  the  29th  of  December  A.D* 

1777  ;  that  the  defendant  had  not  applied  {aid  fiun 
towards  the  payment  of  faid  bond,  but  on  the  8th  of 
January  A.  D.  1788,  did  apply  and  convert  faid 
money  to  his  own  ufe,  and  that  thereupon  the  de- 
fendant became  liable  to  pay  faid  fum  to  the  plain- 
tiflFs  with  the  intereft  of  New- York,  amounting  to 
^342-2-3  in  the  whole  ;  and  in  confideration  thereof 
afliimed  and  promifed,  &c. 

The  defendant  prayed  oyer  of  faid  receipt  and  re- 
cited it  as  follows,  viz. — ^^  Received  29th  of  Decem- 
"  ber  A.  D.  1777,  of  Sarah  Wheeler  /219-12-9 
*«  York  money,  which  I  promife  to  pay  to  reter  Joy, 
« in  difchaxge  of  a  bond  given  to  John  Chambers, 
w  by  Nathan  Wheeler  Elijah  Wheeler  and  Samuel 
«  Judfon  ;  conditioned  to  pay  £2'jSf  and  dated  the 
«  28th  of  December  1762  j  which  fum  toccthci  with 
«jf  1 66- 1 9-9  received  from  Abigail  Judton,  making 
«  in  the  whole  /368-12-6,  being  die  full  of  faid 
«  bond  and  intereft  at  this  day ;  with  which  fum  I 
*<  promife  to  take  up  faid  bond  and  difcharge  Sarah 
*«  Wheeler  from  any  further  trouble  that  (hall  arifc 
<<  thereon,  agreeable  to  an  award  for  difcharging  faid 
<<  bond,  publifhed  this  day  by  Aj  B  and  C»  Arbi- 
"  trators." 

And  thereupon  the  defendant  pleaded,  that  the 
plaintiffs'  declaration  and  matters  therein  contained 
were  infufficientin  the  law — ift.  That  it  was  not  al- 
ledged  when  the  defendant  became  indebted — ^d, 
-That  the  indebtednefs  accrued  to  the  faid  Abigail 
while  fole,  and  not  to  the  plaintiffs — 3di  That  Slid 
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receipt  was  to  Sarah  Wheeler  and  not  to  faid  Abigail^ 
and  that  the  plaintifis  had  no  right  of  zGtion  thereoni 

The  plaintiffs  joined  in  the  demurrer — and  judg« 
ment,  diat  the  declaration  was  fufficieiit. 

By  the  court— This  a£lion  is  for  a  fum  of  money 
received  of  faid  Abigail  for  her  ufe,  to  apply  in  part 
payment  of  a  certain  bond ;  which  the  defendant  had 
hot  applied,  but  on  the  8tli  of  January  1778^  appli- 
ed the  money  to  his  own  ufe ;  upon  which  an  in- 
debtednefs  and  a  Hability  to  refund  the  money  arcfe  ; 
which  is  the  coniideration  of  the  implied  promife  and 
^hich  continued  as  long  as  the  conCderation  out  of 
which  it  aroie  remained — ^and  when  ^e  faid  Olmfted 
married  faid  Abigail,  he  became  vefted  with  a  right 
of  adion  in  her  right.  There  was  no  need  of  de- 
claring upon  faid  receipt,  which  was  a  tranfa£lioii 
between  other  parties,  and  could  not  afief);  what  had 
been  done  between  the  faid  Abigail  and  the  defendant 
^— and  can  be  confidered  in  no  other  lights  than  a$ 
matter  of  evidence  againft  the  defendant,  that  he 
received  the  money  and  for  what  purpofe  received  it. 
The  action  refts  upon  the  defendant's  receiving  and 
hiifapplying  the  money. 

Parmele^  &c.  verf.  Guthery,  &c; 

»     -  •   •  • 

ACTION  on  an  arbitration  note,  and  vcrdiO;  for     i^  j,  „^  ^^ 
the  defjpndants.  caufe  for  arreft-^ 

ing  judgtncitt 
Motion  iti  arreft  of  judgment  made  by  the  plaintiff's,  upon  a  moubn 

that  Davis,  one  of  the  jurors,  was  nephew  to  two  of  of  the  plaintiffs, 
the  plaintiff's ;  and  by  law  could  not  judge  between  9^\  ®°*  ^^J^^ 

^'t     '^  ^'  '  .  juronwat  their 

the  parties.  '  nephew,  which 

The  defendants  replied  that  the  plaintlft  knew  of  wSn^^Tjnry 

faid  relation  when  the  jury  were  impannelled  and  did  wereempaanel* 

not  give  information  of  it  nor  niake  any  challenge.      **^  ^^^  ff*^« 
■  /  o  no  informatiin 

The  cafe  was  continued  to  advife,  and  at  Auguft  <^>t 
tourt  1795,  judgment  wasj  that  the  motion  in  arreft 
^as  infufficient.    The  plaintiffs  are  eftopped  from 

Bb 
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ez€q)ting  to  the  jurymen  by  their  ovn  ad,  fer<BO 
man  ihall  be  permitted  to  take  adrantage  of  his  own 
wrong;  befides  the  whole  reafon  of  the  law  in  ex- 
cluding fuch  relations  from  the  jury  is,  a  prefumption 
that  they  wiQ  be  partial  in  favor  of  their  friends } 
this  reafen  ceafes>  as  applied  to  the  plaintiffs  in  this 
cafe.  Vide  ift  toL  Root's  Rep.  323,  Norwidi  vs. 
Howard* 

Hurd  and  Stanly,  &c«  verf.  State* 

A  comyidiim  TT*  RROR  to  rcverfe  a  judgment  of  the  county 
More  a  jufticc  j^^  court  in  an  information  of  the  ftate*s  attorney 
for  a  breach  of  againft  Hurd,  Sunly,  &c.  for  a  riot— alledging  that 
bar  tTttin!  On  the  I  ft  of  March  1792,  in  Goflien,  the  faid  Hurd, 
lomutioa  for  a  Stanly^  &c.  aflembled  themfelves  together  in  an  un- 
rioL  lawful,  riotous  manner,  with  force  and  arms,   with 

intent  to  break  the  peace  ^  and  being  fo  aflembled^ 
did  continue  together  for  the  fpace  of  eight  hours, 
and  with  oflenfive  weapons,  as  ftones,  clubs,  &c. 
did  unlawfully  and  riotouily  make  an  aflault  upon 
Brewin  Baldwin,  and  did  break  into  the  houfe  of  the 
faid  Brewin  Baldwin,  and  deftroy  his  furniture,  break 
and  deftroy  his  garden  fence  and  other  adjoining ; 
and  prevented  people  from  pafling  the  public  roads ; 
and  did  throw  to  the  ground  all  who  attempted  to 
pafs,  and  other  enormities  did,  &c« — Said  inform- 
ation dated  December  1792. 

To  this  information  faid  Stanly  plead  in  abate- 
ment, that  he  had  been  complained  of  with  others,  by 
the  grand  jurors,  to  Adino  Hale,  a  juftice  of  the  peace, 
by  complaint  dated  the  30th  of  April  1792  ;  which 
ftated  that  on  or  about  the  firft  day  of  March  laft,^in 
faid  Gofhen,  he  and  others  did  difturb  the  peace'of 
the  ftate,  by  tumultuous  carriage,  by  breaking  open 
the  doors  of  Brewin  Baldwtn^s  houfe,  finging,  hoot- 
ing, ringing  of  bells,  blowing  horns,  and  other  oflfen- 
five  inftruments,  near  the  dwelling^houfe  of  Brewin 
fialdwin  in  faid  Gofhen,  and  that  they  continued  to- 
gether for  fome  hours  perpetrating  the  fame  h&h  to 
2ie  great  difturbance  of  the  good  people  of  this  ftate. 
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» 

That  he  pkad  guiltv  to  faid  compbint  before  JTaid 
iftice  Hale;  and  that  faid  juftice  ordered  him  to 
if  a  fine  of  five  {hillings  and  coft*  And  that  he 
\d  been  oonvidied  and  fined  for  the  fame  caufe^  mat« 

ter  and  h&s  alledged  in  faid  information. 

T£o  this  plea  a  demurrer  was  given,  and  judgment^ 
that  the  plea  was  infufficient,  and  that  he  anfwer  over  . 
toT'faid  information. .  Upon  which  he  plead  not  guil- 
ty— Ifiue  to  the  jury,  and  was  convifted  and  fined. 

Error  affigned  was— ^That  the  county  court  ought 
to  have  adjudged  faid  plea  in  abatement  fufficient^ 
and  difmined  faid  information. 

Plea — ^Nothing  erroneous — and  judgment,  that 
there  was  nothing  erroneous  in  the  judgment  com- 
plained of. 

By  the  court — ^If  a  profecution  and  convi£);ion  be- 
fore a  juftice  for  a  fimple  breach  of  the.  peace,  be  z 
good  plea  in  abatement,  or  bar,  of  an  information  for 
a  riot,  it  would  be  attended  withmoft  pernicious  con- 
fi^quences  ;  and  the  moft  atrocious  offenders,  would 
be  exculpated  by  puni&ments  totsdly  inadequate  to 
their  crimes.  Vide  State  vs.  Peter  Farrand,  ift  voU 
Root's  Rep.  page  446. 

Cadwell  verf.  Smith,  &c.  Executors  of  Seth 

Smith. 

WRIT  of  error  to  reverfe  a  judgment  of  the    The  difallowf 
county  court  in  an  aOion  brought  by  faid  jaccofachim 
Cadwell  againft  faid  Seth  Smith,  Efq.  for  ^6.14-6  e?.u3^ 
allowed  to  him  in  ^  fettlement  of  accounts  by  a  mif-  as  to  the  cmcUs 
take.    Said  Seth  died  pending  the  fuit — ^the  execu^  tor« 
tors  were  cited  in   and  plead  in  abatement  to  the 
jurifdiflton  of  the  court,  tluit  after  faid  Seth's  deceafe^ 
;he  court  of  probate  upon  a  reprefentation  of  infol- 
vency,  appointed  cc»nmiiBoners  on  his  eftate,  and 
that  the  pMintifiF  exhibited  laid  claim,  with  the  coft  ix^ 
faid  adion  to  the  fsdd  commiiBoners,  who  upon  s| 
j^iU  hearing,  dilallowed  faid  claim  and  the  coft. 
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The  pluntiff  replied,  that  two  of  faid  commiffioners 
had  been  attornies  in  faid  caufe,  one  for,  and  the 
other  againft  &id  Cadwell,  and  that  faid  Seth's  eftatei 
was  folvent.  To  which  reply  a  demurrer  was  given, 
and  judgment,  that  faid  reply  was  infufficient. 

Error  afligned  was,  that  faid  reply  was  fufficient 
Plea-^Nothmg  erroneous  ;  judgment  nothing  erro^ 
neous. 

By  the  court — ^The  difallowance  of  the  plaintiff's 
claim  by  the  commiilioners  is  finaland  conclulive 
Vpon  hun.  Vide  Root's  Rep.  ift  yoI.  page  103, 
Punderfon  vs.  Avery. 

Mills  ver/.  St.  John  and  Wife. 

Md^S^^h^^  A  ^^^^  ^^  ^^^  ^^^  articles  delivered  and  for 
guUdLto  his  JTjL  boarding  and  fchooling  of  the  wife  when  a 
ward,  may  be    minor,  under  the  guardianfhip  of  the  plaintiff. 

dcbtfand rc*o-  '    The  queftion   made  to  the   court  was,   whether 
vered  in  an  a^  fuch  articles  delivered  by  a  guardian  to  his  ward  while 
^00  on  book.    ^  minor,  could  be  charged  on  book  and  fued  for  as 
a  debt. 

By  the  court — A  minor  is  liable  for  neceffaries 
f applied  by  his  guardian,  to  be  paid  out  of  his  eftate; 
and  if  the  guardian  has  no  eflate  of  the  minor  in  hid 
hands,  wherewith  to  reimbiirfe  himfelf,  he  may 
charge  them,  and  recover  what  is  reafonable, 

Zechariah  Fuller,  ver/^  Reed* 

.  A   CnON  of  the  cafe,  declaring  that  the  plaintiff 

•muy^\St  Jl\-  delivered  to  the  defendant  on  the  1 8th  of  June 
h^«^the  de*  i794>  ^  horfc  for  a  perfoh  unknown  to  the  plaintiff 
daration  that    to  ride  to  New-York  and  return ;  of  the  value  of 

SS^X'nrt  f^^  "***  *  *"^^^*^  ^*  ^^^^^  ^^'^  ;f4— that  faid 
exceed  £%o,  norfc  and  faddle  were  never  returned  to  him  \  to  his 
the  appeal muft  damage  ^22.    Writ  dated  ill  November,  1794.   * 

abate.  ^ 

Flea  in  abatement  of  the  appeal,  that  the  matters 
imd  things  in  diipute  did  not  exceed  ;^ao  in  value* 


^ 
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Judgment — ^That  the  appeal  abate. 

By  the  court — ^The  plaintiflFhas  fet  his  own  value 
upon  his  horfe  and  faddle  and  bridle,  which  amount^ 
only  to  ;^2o,  and  has  laid  no  foundation  in  his  declv 
ration  to  recover  fpecial  damages* 


Hartford  County^  February  Term^  A,  D.  1 795.. 

Brown,  Executor  of  Ephraiin  Brown  verf.  Reed. 

WRIT  of  error  to  reverie  a  judgment  of  a  juftice 
in  an  a&ion  brought  by  laid  Reed  vs.  faid     ^  crtdiior 
Executors,  for  forty  one  (hillings  lawful   money,  J^^^*^ 
which  he  delivered  to  faid  deceafed  in  January  A.  D.  ecutor  of  a  del 
X791,  to  pay  over  to  Samuel  P.  Lord,  on  a  note  givr  ceafe  ddebtor, 
en  by  faid  Reed  and  Nathaniel  Gillet  j  alledging  that  j^^^  ^ 
faid  deceafed  having  received  faid  money  for  the  pur-  court  of  ^pro^ 
pofe  aforefaid,  never  did  pay  the  fame  to  faid  Samuel  h^xt, 
r.  Lord ;  and  that  an  ad^ion  had  accrued  to  the  plain- 
tiff to  recover  the  fame  of  the  defendant — damage, 
&c.     Writ  dated  loth  of  June  A.  D.  1794. 

The  defendant  plead  in  bar,  that  (iz  months  were 
allowed  by  the  court  of  probate  from  the  28th  of 
Jt^ovember  A.  D.  1791^  for  the  creditors  of  the  faid 
Ephralm  Brown  to  exhibit  their  claims  to  his  execu- 
tor^  and  that  the  plaintiff  never  exhibited  this  claim  to 
faid  executor  within  the  time  limited  aforefaid. 

The  plaintiff  demurred  to  the  plea  in  bar,  and  the  ' 

juftice  gave  judgment,  that  the  plea  in  bar  was  in- 
fjufficient,  and  for  the  plaintiff  to  recover. 

Error  afligned,  that  faid  juftice  ought  to  have 
;^djudged  faid  plea  in  bar  to  have  been  fufficient. 

Plea-*^othing  erroneous.  Judgment — Manifeft 
iWTor. 

By  the  court— Nothing  can  be  clearer  than  that 
tiliis  demand  ought  to  have  been  exhibited  to  die  exe- 
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time  limited,  and  that  as  it  wat  not, 
1  by  the  ftatiite  of  limiutions. 

anlel  Sheldon  verf.  John  Rob- 
the  bdrs  of  Ilaac  Sheldon. 

n  chancery,  to  which  the  refpon- 
.  in  abatement — that  there  is  and 
iriance  between  the  copy  left  in  fer- 
rhen  left,  and  the  original  petitioo ; 
itttion  faid  Daniel  Sheldon  is  faid  to 
juft  A.  D.  177a,  and  an  adminif- 
ate  to  have  been  taken  out  in  Nt>- 
73,  whereas  in  faid  copy,  adminif- 
havc  been  takcQ  out  in  February 
ch  was  before  his  death. 

the  plea;  and  judgment,  that  the 
iem — February  may  well  enough  bc 
plulage  and  be  rejcAed. 

aon  verf,  Hgby. 

1  a  nott  dated  ^  4th  of  Apr^ 
j)2,  wherein  the  defendant  promifed 
ly  (o  him  fizty  pounds  lawful  mo- 
sat  cattle  by  the  15th  of  Odobcr 
tecket's,  or  to  pay  fifty  pounds  lawful 
le  and  place  afoiefaid,  with  die  in- 

plead  in  bar,  that  on  the  ijth  day 
.  1794,  he  offered  and  tendered  t0| 
aid  note  the  fom  of  ,f  55-10  lawfiil 
<r»&  in  full  of  the  fum  due  on  fud 
reft  ;  which  the  plaintiff  lefufcd. 

lemurred  to  the  plea  in  bar,  and  the 
nent  that  the  plea  in  bar  was  fuffi- 
r  queflton  in  this  cafe  was*  whether 
e  not  delirered,  the  debt  in  the  note 
pounds. 
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By  the  court — ^The  debt  »  £1^0,  and  although  die 
defendant  had  the  privilege'  of  paying  it  in  neat 
cattle  on  paying  ten  pounds  more  if  he  chofe,  yet  as 
he  had  not  done  that^  the  plaintiff'-s  demand  is  fifty 
pounds,  and  this  is  what  he  has  agreed  in  the  note 
the  defendant  fhould  pay,  in  cafe  he  did  not  pay  the 
cattle.  Vide  ift  vol.  Root's  Rep.  page  493^  Hall 
w,  — . 

Finney  ver/.  Pinney. 

ACTION  declaring  that  he  loaned  to  the  defetnl'  Aparolprom-^ 
ant  ;f  170-3  in  ftate  fecuridea  on  the  .15th  of  ^  for  a  confide 
September  1789,  to  be  repaid  in  February  after  5  ^*^t^"^ 
that  in  confideration  thereof,  the  defendant  affiimed  of  the  promiiee 
and  promifed  to  pay  faid  ftate  fecurities  in  Februsay  »  not  within 
A.  D.  1790  J  which  he  never  performed.  J^^mage  ^^^^j^^^^** 
,^200.     Writ  dated  the  13th  of  March  A.  D.  X793.   Sdperjuriei. 

The  defendant  plead  that  he  did  not  afliime  and 
promife.     Iflue  to  the  jury. 

The  defendant  objected  againft  any  parol  teftimo* 
ny  being  admitted,  beeaufe  this  was  an  agreement 
and  jNTomife  within  the  ftatute  for  the  prevention  of 
frauds  and  perjuries^ 

By  the  court — ^This  is  a  contrafl:  and  promife  upon 
a  confideration  executed  on  the  part  of  the  plaintiflF, 
and  not  within  the  ftatute — and  the  evidence  was 
admitted,  and  verdift  for  the  plaintiff;  jupon  which  a 
bill  of  exceptions  was  filed,  and  upon  a  writ  of  error, 
judgment  was  afiirmedln  the  fupreme  courrof  errors^ 
Juilc  A.D.  1795. 

Job  Williams,  &c.  and  George  Hubbard,  Chil- 
dren-and  Heirs  of  Ruth  Cowl  and  RJioda 

•  Gowl,  daughters  of  Job  Cowl,  deceafed  verf* 
Mofes  Dickerfon. 

A  CnON  of  ejeftment  to  recover  three  pieces  of  ^^^  ^^^  ^^ 
jLTL  '^^^'  defcribed  in  the  declaration — alledging  of  th«  devifort 
uiat  at  a  certain  time  they  were  feifed,  and  afterward  «***«  *•  *»»• 
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gniid4en,  and  difleifed  by  the  defendant,  and  demanded  faid  three 
Ai^^  hb  P*^^^®  ^^  ^^  ^^  damages  and  coft. 
daughters,  with  fhe  defendant  plead  in  bar— That  on  the  i2th  of 
L^'^f'thc  December  A.  0.  1765,  Job  Cowl  was  feifcd  of 
mud-foB  diet  the  demanded  premifes,  and  made  and  publifhed  his 
before  he  v-  Jaft  will  and  teftament  as  follows, viz.  after  other  devi- 
nvct  to  the  a^  f^g .  „  Item,  I  give  and  bequeath  unto  my  grand-fon 
before^he\a»  Seth  Dickerfon,  fon  of  my  dai^hter  Lydia  deceafecf, 
aay  heira  of  hk  wife  of  Mofes  Dickerfon,  the  one  third  part  of  all  my 
body,  then  the  cftate,  both  real  a^nd  perfonali  computing  what  I  gave 
himfiiall^o to  ^^  "^T  ^^^g^^^^  Lydia  deceafed,  in  her  life  time,  to 
faiddanghtert,*'  make  up  his  third  part  of  my  eftate. — ^Item,  I  give 
▼eOs  the  gnmd-  unto  my  two  daughters  now  living,  Rudi  Cowl  and 
eftatTtf^he^'ar-  '^^^  ^^^^>  ^"^  *^  their  heirs  forever,  two  thirds  of 
rives  to  the  age  ^^^  "^7  ^^^tc  both  real  and  perfonal  to  be  equally  di- 
of  21  years;  vided  between  them. — ^My  will  further  is,  provided, 
though  he  dies  that  if  my  above  named  grand-fon  Scth  Dickerfon, 
rf  Ws  Mr^  (hall  and  does  die  before  he  arrives  to  the  age  of  ai 
The  dying  years,  or,  before  he  has  any  heirs  of  his  body ;  that 
without  heirs,  then  the  eftate  above  given  him,  (hall  return  to  my 
ftj^^  T^'  ^°  daughters,  Ruth  and  Rhoda  Cowl  sibrefaid,  and 
to  th^  \°ime  be-  ^^  *^^^  eftate,  to  be  equally  divided  between  diem." 
fore  he  arrives  — ^That  on  the  ad  of  February  A.  D.  1779,  f^*^  J^*^ 
CO  the  age  of  21  Cowl  died — ^upon  which  faid  will  was  proved  and 
y^*^'*  approved  on  the  15th  of  March  A.  D.  1779  j  and-in 

April  A.  D«  1779,  diftribution  vras  made  by  order  of 
the  court  of  probate,  of  the  demanded  premifes  to  fai^ 
Seth  Dickerfon,  as  his  third  part  of  faid  Joo  Cowl's 
eftate,  whereby  he  became   well  feifed  in  his  own 
right  in  fee,  and  thereinto  entered  and  was  pofiefTed, 
and  fo  thereof  continued  to  be  feifed   and  poflefled, 
until  he  arrived  to  the  age  of  21  years,  which  was  on 
the  a6th  of  February  A.D.  1782 — and  on  the  nth 
of  Auguft  A.  D.  1783,  faid  Seth,  for  a  valuable  con- 
fideration,  by  deed  conveyed  the  third  piece  of  land 
mentioned  in  the  plaintifis'  declaration  to  the  defend- 
ant— of  which  the  defendant  thereupon  became  well 
feifed  and  poffeffed. — ^That  on  the  25th  of  June  Ai  D- 
1785,  faid  Seth  made  his  will  and  therein  and  there- 
by devifed,  the  other  two  parts  of  the  demanded  pre- 
mifes to  the  defendant,  his  father  Mofes  Dicteri^  V 
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and  on  the  26th of  June  A.  D.  1785,  faid  Seth  died) 
and  his  will  was  duly  proved  and  approved. — That 
l>efore  faid  ift  daj  ot  January  A.  D.  1790,  the  de* 
fen«dant  was  well  feifed  of  the  demanded  premifes  in 
his  own  right  in  fee  j  and  that  faid  Seth  was  the  only 
child  of  faid  Lydia,  and  the  faid  Ruth  and  Rhoda 
Cowl,  were  the  only  furviving  children  of  faid  Job 
Cowl  at  the  time  of  making  and  publifhing  his  faid 
irili — and  were  the  only  heirs  at  law  of  faid  Job  Cowl, 
at  the  time  of  his  death — which  is  the  fame  entry  and 
oufler  complained  of  in  the  plainti£Fs'  declaration. 

The  plaintiffs  replied,  that  faid  Seth  died  before  he 
had  any  heirs  of  his  body — ^that  the  plaintiffs  were 
the  children  and  heirs  of  laid  Ruth  and  Rhoda — ^and 
that  faid  Ruth  died  on  the  loth  of  April  A.  D.  1783, 
and  faid  Rhoda  on  the  28th  of  May  A.  D.  1785, 
and  left  no  iffue  but  the  plaintiffs. 

The  defendant  demurred  to  the  plaintiffs'  reply. 
— The  cafe  was  argued  and  continued  to  advife. 

The  qiieftion  was,  what  eftate  faid  Seth  Dickerfon 
took  by  the  will  of  Job  Cowl — whether  the  condition 
iipon  which  this  eftate  fhould  go  to  the  daughters', 
is  to  be  taken  disjundively-^and  his  dying  before  he 
had  heirs  of  his  body,  was  to  be  underftood  to  be  with- 
out reftri£tion  in  point  of  time,  or  to  be  reftrified  to 
the  time  before  he  fhould  arrive  to  the  age  of  twenty- 
one— or  whether  the  eftate  given  to  faid  Seth  was  not 
an  eftate  tail  by  force  of  me  words^  «  heirs  of  hid 
body." 

At  the  fuperior  court, September  term,  1795,  jud^- 
inent  was  given  that  the  plaintiffs'  reply  was  infut- 
ficient. 

By  the  court— The  queftion  in  this  cafe  is,  what 
itftate  Seth  Dickerfon  the  grand-fon  took  by  the  will 
of  Job  Cowl.  The  devife  is  one  third  part  of  all  his 
eftate  both  real  and  perfonal,  &c.  The  teftator  had 
a  fee  fimple,  confequently  a  fee  fimple  is  devifed  to 
Seth  the  grand*fon«    Then  comes  the  provifo,  <<  that 
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if  mj  gnind-fon  Seth  (hall  and  doth  die  before  he  alu 
rives  to  the  age  of  21  years,  or,  before  he  has  any 
heirs  of  his  body,  then  the  eftate  fhJi  go  to  the 
daughters." — In  the  conftm£ii  on  of  wills  the  in- 
tention of  the  teftator  is  to  govern,  provided  fuch  ior 
tent  is  confident  with  the  policy  of  the  law,  an(}  they 
are  fo  to  be  conftrued  as  to  give  every  claufe  in  the 
will  efieA,  if  that  can  be  done.  Now  the  condition 
in  the  provifo  iS|  to  diveit  an  eftate  before  given  in 
the  win  to  Seth  the  grand-fon,  and  pafs  it  to  the 
daughters,  if  he  {hall  die  before  ai,  or  before 
he  has  heirs>  &c.  If  by  dying  before  he  has  heirs, 
is  to  be  taken  unlinutedly  in  point  of  time  j  dien  the 
firft  claufe,  viz.  if  he  dies  before  twenty-one,  will  be 
perfe&ly  fenfelefs  and  idle,  unlefs  we  fuppofe  that  the 
teftator  meant  that  the  eftate  fliould  go  over  to  the 
daughters  if  he,  faid  Seth,  died  before  twenty-one,  al- 
though he  ihould  have  heirs,  &c.  which  is  too  abfurd 
^an  idea  to  be  admitted. — Seth  the  grand-fon  was  the 
fon  of  a  deceafed  daughter,  and  equally  the  obje6k  of 
the  teftator's  bounty,  as  the  furviving  daughters.— 
The  teftator  contemplatine  that  the  grand-fon  might 
die  before  he  arrived  to  ue  age  of  ai  years,  alio, 
that  he  might  have  heirs  of  his  body  before  he  arriv- 
ed to  that  age  1  and  jM'ovided  that  if  he  died  before 
he  arrived  to  twenty-one  years  of  age,  or  before  be 
had  heirs,  &c.  the  eftate  ihould  go  over— But  in  cafe 
cither  of  thefe  events  took  place,  viz.  that  he  had  heirs 
of  his  body,  or  arrived  to  the  age  of  twenty-one,  it 
ihould  not  go  over.  This  appears  to  be  obvioufly  th|e 
intent  of  the  teftator ;  and  this  conftru£lion  will  give 
efieft  to  every  claufe  in  the  will,  and  is  perfedly  con- 
fiftcnt  with  the  rules  of  the  law. 

The  cafe  of  Holms  vs.  Williams  and  Crary,  ift  vol. 
Root's  Rep.  page  332,  was  determined  in  the  fupc- 
tior  court  upon  the  fame  prindple  of  conftruftion 
adopted  in  this  cafe.  The  words  of  the  will  were, 
« I  give  to  my  grand-fon,  WiUiam  Wheeler,  the  farm 
I  now  live  on  with  the  buildings,  to  him  and  his  heirs 
and  afligns  forever,  upon  condition  he  pays  to  my 
grand-daughter  Hannah  ;^20o  old  tenor  bilk,  ^h^" 
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be  ztmes  at  full  age  ;-^ut  in  cafe  my  grand-fon 
WiUiam  dies  without  iflue  lawfully  begotten  of  his 
bo4y9  then  I  ghre  fsud  bouies  and  lands  to  my  fix  fons 
in  law  and  mnd-daughter  Hannah*'^  The  court  d&- 
tennined,  tiiat  the  d^ing  without  iflue>  &c.  in  this 
^afe,  referred  to  the  tune  before  be  arrived  to  the  age 
of  twenty*one  years* 


Tolland  County y  February  Term^  A.  D*   1795. 

Jofiah  Converfe,  Adminiftrator  of  Eleanor  Gon- 
verfe  ver/l  Stephen  Moultoa. 

A  CTION  on   note^  dated  25th  of  December  ditioD  n»t  ad-" 
a\    a.  D.  1775,  for  £40  and  on   intereft.     On  mittcdto  be 
which  note  was  this  entry—"  N.  B.  The  above  note  ^^^^f^  ^^'^ 
is  given  on  account  of  a  note  my  honored  father 
Converfe  gave  to  Col.  Brattle,"  and  was  witnefled  by 
the  fame  witnefles  that  witnefled  that  note. 

Xhe  defendant  plead  in  bar,  that  laid  note  was  giv- 
en to  indemnify  faid  Eleanor  and  faid  eftate  againft  a 
iKOtc  Jofiah  Converfi^  then  deceafed,  had  given  to  Col. 
Brstttlcy  and  to  be  void  upon  condition  fbc  and  faid 
eftate  were  indemnified,  which  condition  was  entered 
uocin  the  note  in  the  following  words,  vi2.  <<  N.  B. 
The  above  note  is  given  on  account  of  a  note  my 
honored  father  Converfe  gave  to  Col.  Brattle" — and 
dien  averred  that  faid  Eleanor  and  faid  eftate  had  been 
every  way  indemnified  and  faved  harmlefs  from  faid 
note. 

To  this  plea  a  demurrer  was  given,  and  judgment, 
plea  infufficient. 

Bv  the  court-^The  entry  upon  the  note  (hews  the 
confideration  for  which  it  was  given,  but  does  not 
contain  a  condition,  that  faid  note  fhould  be  void  in 
a(fe  faid  Eleanor^  ice.  fhould  be  indenmified  againft 
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the  note  to  Brattle,  as  plead  ;  and  no  parol  evidence 
would  be  admitted  by  the  court,  to  explain  the  writ- 
ten entry  made  upon  the  back  of  the  note ;  or  to  prove 
the  parol  condition  alledged  in  the  defendant's  plea  ; 
as  the  entry  on  the  note  referred  to  in  the  plea,  con- 
tains no  fuch  condition  ;  but  is,  that  this  note  was 
in  confideration  of  a  note  given  by  hia  father  to  CoL 
Brattle,  for  him. 

Robert  Paul  ver/l  County  of  Tolland. 

|Wfic!^'r"^i['a  A  CTION  for  the  efcape  of  one  Lawfon,  who 
prifoner  »  ena-  jl\l  ^^^  committed  to  gaol  on  a  profecution  qui- 
bled  to  efcape  tam  for  hoVfc  dealing  ;  who  made  his  efcape  through 
tc^r^^r«  **"  *^  infufficien(:y  of  the  goal,  as  was  alledged,  on  toe 
ly"hc  ^nty'  ^Sth  of  December  1793. 

ve  not  liable.  piea—That  he  did  not  efcape  through  the  infuffi- 
ciency  of  tMe  gaol,  but  by  means  of  external  force 
and  affiftance  given  from  without,  by  perfons  un- 
known :  on  which  ifliie  was  joined  to  the  court. — 
The  evidence  was  that  the  gaol  was  fufficient  to  have 
held  the  prifoner,  and  that  he  could  not  have  got  out, 
unlefs  he  had  had  affiftance  from  fome  perfons  with- 
out. 

Judgment— That  he  did  not  efcape  through  the 
infufficiency  of  faid  gaol,  but  by  means  of  external 
force  ;  and  that  the  county  recover  their  coft. 

John  Daniels  verf.  Solomon  Alvord  and  Phin- 
,.  .    .    ^  eas  Talcott. 

If  a  bond  of 

lo  h^rLIn  T^ETmON  in  chancery,  (hewing  that  on  the  31ft 
given  to  a.  deed  J^  ^^  OftobcT  A.  D.  1 786,  the  pfetittoncT  wantcd 
\?hich   -^  by     to  borrow  about  /80  money — that  faid  Alvord  pro-^ 

v^ife  cvadldr  ^^^^  ^^  ^^"^  ^^  £^^  *"  foldicrs'  iiotcs  J  and  forfc- 

thcjrmntor  will  curity,  to  take  a  deed  of  about  40  acres  of  land  wortl^ 

h-irntitied  to   jC 200 — and  to  give  the  petitioner  a  bond  to  reconvcy 

^^rft'^th""  land  in  two  years,  upon  the  petitioner's  paying 

■  t'hijthts  hini  faid  jf  80  and  intercft  in  neat  cattjc,  to  which  pro- 

. .  in  cjic  pofal  the  petitioner  agreed,  and  received  faid  j[So  in 

tic  lud  notice   foldicrs'  notes  and  gave  an  abfolute  deed  of  faid  forty 
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acres  of  land }  and  did  not  then  wait  to  have  laid 
i>ond,  but  relied  on  the  petitionee,  faid  Alvord,  tlut 
he  would  make  out  the  )x>nd  fprthwith,  according  to 
bis  agreement ; — and  that  faid  Alvord  to  defraud  the 
petitioner  had  ever  negle£led  and  refufed  to  give  to 
the  petitionee  faid  bond  of  defeazance,  although,  the 
fame  had  been  often  requefted ;  and  that  on  the 
^ay  of  laft,  he  offered  and  tendered  to  faid  AI-    ' 

vord  faid  j^8o  with  the  intereft  and  demanded  of  him 
a  deed  of  faid  forty  acres  of  land,  which  he  refufed 
to  give — further  alledging,  that  faid  Alverd  had  fold 
and  conveyed  faid  forty  acres  of  land  to  Phineas  Tal- 
cott,  and  thereupon  prayed,  that  the  court  would 
take  his  cafe  into  cgnGderation,  and  to  fearch  out  the 
truth  of  the  h£ks  by  examining  faid  Alvord  upon  oath, 
and  to  order  and  decree  a  reconveyance  to  be  made  to 
him  of  faid  land,  upon  his  paying  what  (hould  be 
found  to  be  equitable  and  juft. 

The  refpondents  plead  in  abatement  of  this  peti- 
tion— I  ft.  That  faid  Phineas  Talcott  had  fold  faid 
land  to  Alexander  M'Clean,  and  faid  M<Clean  had 
fold  it  to  ■  '■  Hammond,  neither  of  whom  were 
made  a  party  to  this  petition — ad,  That  faid  agree  •» 
ment  to  give  faid  bond  of  defeazance  was  a  parol 
agreement,  and  within  the  ftatute  againft  frauds  and 
perjuries — and  3dly,  That  a  purchafer  ought  not  to  be 
^ffeSted  by  fuch  a  private  agreement  between  the  pe- 
titioner and  faid  Alvord. 

Judgment  of  the  court — ^That  the  plea  in  abate- 
ment was  infufficient,  and  that  the  refpondents  an- 
fwcr  over  to  the  petition. 

By  the  court — If  it  appears  that  there  are  perfons 
who  will  be  afie^ed  by  the  decree,  and  ought  to  be 
made  parties,  upon  application  to  the  court,  they  will 
Qrder  it  to  be  done.  As  to  the  fecond  exception  in 
abatement,  the  petition  grounds  itfelf  upon  the  fraud, 
in  refufing  the  bond  of  defeazance,  after  the  petition- 
er had  given  an  abfolute  deed  of  faid  land,  contrary 
to  faid  Alvord's  agreement — As  to  the  third  exception, 
It  would  have  weight  in  the  cafe  of  a  bona  fide  pur- 
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chafer  without  notice ;  but  that  14  not  ftsted  la  Ab 
czceptioO|to  be  thb  caiie. 

Af terwards,  at  the  fnperior  coart^  February  term, 
A.  D.  1 796,  the  court  heard  (aid  petition  on  the 
merits,  and  found  the  fa£ls.  therein  aQedged  to  be 
true,  which  appeared  from  the  frank  difcovery  of  {aid 
Alvord.-— The  court  further  found  that  iaid  Alvont 
informed  faid  Talcott  moft  fullv  of  all  die  fads  re- 
lating to  faid  agreement,  and  (aid  bond  of  defeazance 
at  the  time  of  laid  bargain,  and  recei?ed  of  (aid  Tal- 
cott»  as  a  confideration  for  faid  land^  the  fum  of  prin- 
cipal and  intereft  due  to  him  fiom  (aid  Daniels  only, 
and  gave  to  find  Talcott  a  quit  claim  of  all  his  right 
to  faid  lands,  with  an  engagement  on  the  part  of  uid 
Talcott,  that  upon  faid  Daniels' paying  him  faid  debt 
principal  and  intereft,  he  would  releafe  to  him  (aid 
land  according  to  Ae  original  agreement  between  faid 
Alvord  and  Daniels.— And  thereupon  the  court  or- 
dered and  decreed,  that,  tipon  (aid  Daniels'  paying  to 
faid  Talcott  (aid  fum  of  ;^8o  and  intereft  by  a  certaiz^ 
rime,  the  faid  Takott  (hould  procure,  and  caufe  hid 
Daniels,  by  a  proper  deed  or  deeds  of  releafe,  to  be 
revefted  with  the  tide  to  £ud  forty  acres  of  land,  in  as 
full  and  ample  a  manner,  as  he  was  before  he  gave 
faid  deed  to  faid  Alrord. 

Dayis  Rofs  vetf.  John  Bates. 

» 
An  amend-      A  CTION  f or  profecutlng  the  plaintiff  falfely  and 
mtnt  toa  dc^   A^  malicioufly,  before  juftice  Harvey,  for  a  fekmy 
low^^which  ^  which  the  plainriff  averred  he  was  innocenti  and 
changes  tbena-  from  which  he  had  been  legally  acquitted. 

tion,  without        Plca^— Not  guiUy.    Ifiue  to  die  court. 

Tcafon.  '^c  plaintiff  moved  for  liberty  to  amend  his  decla- 

ration, agreeably  to  the  ftatute  of  amendment,  lately 
made,  by  inferting  in  his  declaration,  that  the  defend- 
ant wickedly  confpired  with  faid  juftice  Harvey,  to 
profecute  him  falfely,  &c.  inftead  of  the  allegarion  in 
the  declaration^  that  the  defendant  did  profecute  bm 
falfely,  &c. 
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By  die  court— ^This  is  not  an  amendment  contem- 
plated by  the  ftatute.  The  plaintiff  has  got  a  good 
dedaration^  and  wdl  adapted  to  his  caSe;  ai^  it 
would  he  admitting  the  plaintiff  to  alter  the  nature  of 
his  zGtion,  from  an  adion  of  the  cafe  for  a  malicious 
profecution^  to  an  adion  of  confpiracy  without  any 
apparent  r^on,  unlefs  it  be  to  prevent  juftice  Hanrey 
from  being  a  witnefs. 

Hie  amendment  was  not  allowed. 


Windham  County^  March  Term^  A.  JD.  1795. 
To«^  of  Hampton  verf.  Town  of  Windham. 

ACTION  of  indebitatus  aflumpGt  generally  for     ^  partr  ok 
money  had  and  received.  compellable  to 

join  ia  a  de- 
Plea— Non  affumpfit.     Iflue  to  the  jury.  mnrrer  to  pa.> 

rol  eTi^escc. 

The  plaintiffs  went  into  a  particular  lengthy  dating  a  general  ac- 
of  fa£is,  by  which  they  meant  to  make  out  their  cafe  tion  of  indebi- 
whidi  the  defendants  could  not  poffibly  have  had  any  ^^  afompfit 

•  rt        1        If'        •  «  «•  canootoenaui- 

notice  of  by  the  declaration ;   but  as  this  was  not  ^q^  i^^  ^^ 
obje£ted  to  by  the  defiendantSy  it  was  paffed  without  dence,  which 
any  remarks  from  the  courts  which  ftatement  was  as  would  fup^ 
foUows,  viz.  That  John  Gates,  in  1697,  gave  by  wUl  *'J^^^ 
ICO  acres  of  land  for  the  ufe  of  a  fchool  in  the  afiiimpfic. 
town  of  Windhaiiv.-that  faid  town  of  Windham  then  where  the 
confifted  of  but  one  ccclefiaftical  focicty— that  the  pla«tiff»'  ^^ 
feled*men  of  the  town,  leafed  out  faid  hundred  acres  ^dMiwMi  a 
for  iixty  buihels.  of  com  or  thirty  bufhels  of  wheat,  written  inftni- 
or  thirteen  ounces  of  Giver  a  year  ;  and  had  ever  »coti  the  in- 
received  the  rents  into  the  town  trcafury ;  and  had  Jf'^^^cSL  or 
ever  paid  to  the  plaintiffs  their  proportion  of  faid  rents  in  ^g  of  lofa^*^ 
after  their  being  made  an  ccclefiaftical  fociety,  until  clear  and  prc^ 
A.  D.  1786,  when  they  were  fet  off  from  faid  town  V^  evidence  of 
of  Windham,  and  were  incorporated  into  a  town  by  *^*  ^«**^^^«' 
themfehes-^that  die  a£):  of  affembly  incorporating 
^em^  ena^Sj  that  they  ihould  receive  of  the  fchool 
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and  other  public  monies  belonging  to  the  town  o£ 
Windham,  in  proportion  tq  their  lift }  which  was 
agreed  to  be  nearly  one  third.  The  will  of  (aid  Gates 
was  not  produced. 

The  defendants  drew  up  what  they  fuppofed  to 
be  a  ftate  of  the  evidence  in  the  cafe  and  offered  a 
demurrer  to  it,  which  the  plaintiffs  fefufed  to  join 
in.  The  defendants  moved  die  court,  that  they  would 
order  a  ftate  of  the  evidence  to  be  drawn  up,  and  that 
the  plaintiffs  (hould  be  compelled  to  join  in  a  demur- 
rer to  the  evidence. 

By  the  court — ^Parol  evidence  may  be  demurred  to' 
if  the  parties  agree  ;  but  neither  party  is  compellable 
to  join  in  a  demurrer  to  parol  evidence.  Where  the 
proof  is  in  writing,  the  cafe  is  otherwife.  A  demur* 
rcr  to  the  evidence  admits  all  the  fads  and  infereii- 
ccs  of  fzSt,  which  a  jury  could  poilibly  find,  and  re- 
fers the  queftion  of  law  arifing  upon  the  fa&s  to  the 
court,  indead  of  having  it  decided  by  the  jury.  It 
is  the  province  of  the  jury  to  make  inferences  of  fadl^ 
from  the  evidence ;  and  if  the  parties  do  not  agree  in 
them,  the  jury  muft  find  them ;  but  inferences  of 
law  from  the  fa£is,  are  to  be  referred  to  the  court.-*— 
See  the  cafe  of  Bulkley  v/.  Clark,  New-London,  Sep- 
tember term,  A.  D.  17939  ante. 

The  jury  found  a  verdid  in  favor  of  the  plaintiffs 
contrary  to  the  evidence  in  the  opinion  of  the  court. 

There  being  four  judges  only  prefent,  and  they 
equally  divided  in  opinion :  Judges  Sturges  and  Mil- 
ler obierved,  that  although  diis  was  a  general  a^ion 
of  indebitatus  aflumpfit,  and  the  proof  to  fupport  it 
was  derived  from  a  great  number  of  kSts  and  partic- 
ular circuitiftances,  which  were  ftated  by  the  plain- 
tiffs, and  not  obje^ed  againft  by  the  defendants,  the 
evidence  had  been  let  in,  and  was  now  to  be  confidr 
ered  and  weighed  by  the  jury  ;  and  as  the  jury  muft 
have  found  this  fad,  viz.  thatthefe  monies  were  pub- 
lic monies  belonging  to  the  town  of  Windham ;  it 
follows,  then,  by  the  ad  of  incorporation,  that  the  j 

plainti^  were  entitled  tp  one  third  part  of  them  9  ov 
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the  whole  they  could  not  fay  that  the  jury  had  done 
wrong,  and  accepted  the  verdift. 

Judges  Adams  and  Root,  diflented  from  the  ver« 
di£b,  and  dated  their  reafons,  as  follows — This  being 
a  general  z€tion  of  indebitatus  aiTumpfit  for  money 
had  and  received,  could  not  be  turned  into  a  fpecial 
a&ion  of  aflumpfit,  to  furprife  the  defendants,  and 
prevent  its  being  a  bar  to  another  aftion  for  the  fame 
caufe.  In  the  cafe  of  Snow  vs.  Chapman,  adjudged 
at  Windham  fuperxor  court,  March  term,  A.  D,  1 794, 
ante,  which  was  a  general  a£^ion  of  indebitatus  af* 
fump(it — plea,  non  affumpfit-— iflue  to  the  court  5  the 
proof  depended  upon  a  number  of  particular  fa£bs, 
which  not  being  objed:ed  to,  was  let  in  ;  and  the 
court  fotind  that  the  defendant  did  not  afiume  and 
l^roiTfife,  and  gave  it  as  the  reafon  exprefsly,  that  a 
general  indebitatus  afTumpHt  did  not  lie  and  was 
not  to  be  fupported  by  proving  fpecial  fa£ls  and 
circumflances. — ^The  will  of  John  Gates,  by  which 
it  is  claimed  that  this  eftate  was  given,  is  not  pro- 
duced, nor  any  good  reafon  afligned  why  it  is  not, 
nor  is  there  any  evidence  which  Ihews  what  this 
gift  was,  to  what  or  whofe  ufe  it  was  given, 
which  leaves  the  plaintiffs'  right  to  thefe  monies  alto- 
gether uncertain, — ^The  plaintiffs  having  received 
their  proportion  of  thefe  monies  whilft  they  con- 
tinued to  be  an  ecclefiaftical  fociety  in  faid  town,  is 
no  CTidence  that  they  belonged  to  the  town,  but  ra- 
ther that  they  were  given  for  the  ufe  of  the  ecclefiaf- 
tical focieties  1  but  their  having  been  refufed  ever 
fince  A.  D.  1786,  when  the  plaintiffs  became  incor- 
porated into  a  didinA  town,  is  evidence  as  far  as  , 
fuch  a  pra£lice  will  go,  of  an  underdanding,  that 
faid  monies  did  not  belong  to  the  town  of  Windham, 
otherwife  no  reafon  can  be  affigned  why  the  plaintiffs 
did  not  receive  their  proportion  of  them,  as  well  as  of 
the  pther  monies,  which  belonged  to  faid  town  of 
Windham,  agreeable  to  the  aft  of  incorporation. 

The  jury  returned  to  a  fecond  ccnfideration,  and 
found  a  vcrdift  for  the  defendants,  which  the  court 
accepted.  D  d 
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Ainfworth  verf.  Jareb  Dyer,  Willoughby  and 

Chapman, 

In  ma  aaion  A  CTION  on  note,  declaring  that  on  the  22d  of 
'S^nb  acorn,  -/j^  December  A.D-  1793,  *«  defendants  were 
pany,  and  thT*  traders  in  company,  under  the  firm  of  Djrer,  Wil- 
defendantt  loughby  &  Co.  that  faid  Dyer  for  a  valuable  coniider- 
plead  in  abate-  ation  received  for  the  ufe  of  faid  company,  did  for 
Serpcrfon  bcT  ^"^^^  ^"^  company  in  and  by  a  certain  writing  or 
longed  to  the  note  under  his  hand  by  him  well  executed,  by '  the 
company  who  name  and  firm  of  Dyer,  Willoughby  and  Chapman, 
II  not  roed--it  ptomtfc  thc  plaintiff  to  pay  to  him  for  value  received, 

Sc  plw^th^thl  *c  f"'"  of  ;^3^-»3  *^^^1  money,  by  thc  ift  of  Jan- 
was  of  the  com-  uary  then  next,  with  lawful  intereft.  Said  note 
pany  when  the  dated  the  22d  of  December  A.  D.  1793. — -^"^^  there- 
"oT  ^^  A  bSr  ^PO^  ^^  defendants  became  liable  to  pay,  aad  in 
debtor  living  confidcration  thereof  aflumed  and  promifed  to  pay  the 
out  of  the  ftatc,  plaintiffj^32-i3  by  thc  ift  of  January  aforefaid,  with 
fa-vtd°°^th*     the  intereft,  which  they  had  not  performed,  &c. 

notice.  The  defendants  plead  in  abatement —  i  ft.  That  Afa- 

hel  Ainfworth  of in  the  ftatc  of  Rhode  Ifland,  was 

a  partner  in  faid  company  and  was  not  joined  in  faid 
fuit — 2d,  That  faid  Chapman  was  defcribed  to  be 
late  of  Tolland  in  this  ftatc,  now  of  Hopkinton  in  thc 
county  of  Kent  and  ftatc  of  Rhode  Ifland,  and  no 
copy  had  been  left  at  his  laft  ufual  place  of  abode  in 
faid  Tolland — 3d,  That  faid  Chapman  was  not  of 
Hopkinton  in  the  county  of  Kent,  as  defcribed,  but 
of  Hopkinton  in  the  county  of  Wafliington,  &c. 

The  plaintiff  replied,  that  if  the  faid  Afahcl  was  a 
partner,  he  was  a  fecret  partner,  never  made  public, 
and  of  whom  the  plaintiff  knew  not,  and  contra£ied 
with  the  defendants  only.  Alfo,  that  he  belonged  to 
another  ftatc,  and  was  not  amenable  to  the  laws  of 
this  ftatc. 

Demurrer.  Judgment — ^That  the  reply  was 
fufficient,  upon  the  ground  that  the  plea  did  not  fay 
that  faid  Afahel  was  a  partner  on  faid  22d  of  Decem- 
ber 1793,  when  faid  note  was  executed.  As  to  faid 
Chapman,  he  was  defcribed  to  be  a  joint  debtor,  re- 
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>. 
fiding  out  of  this  ftate,  and  for  any  vrant  of  notice 
or  n:ufdefcription,  he  will  have  his  remedy  upon  the 
ftatute. 

\Villiam  Lyon  verf.  Benjamin  Lyon. 

APPEAL  from  an  order  of  probate,  accepting  a 
return  of  commifGoners  on  the  eflate  of  Caleb  i,  a  ^^toJ** 
Lyon,  for  the  following  reafons,  vizk  Benjamin  Lyon,  may  Qot  be  \ 
executor  of  Caleb  Lyon,  deceafed,  reprefented  faid  commiffioncr 
..  cftatc  to  be  infolvent,  and  had  commiffioners  appoint-  ^^"^  insolvent 
ed  ;  one  of  whom  was  Theophilus  Chandler,  a  credi- 
tor to  the  faid  Caleb,  and  had  allowed  him  to  the 
amount  of  four  ihillings  ;  faid  Chandler  was  agreed 
upon  before  the  judge,  not  knowing  ctf  his  claim. — 
William  Lyon,  the   appellant,  was  a  large  creditor 
to  iaid  Caleb,  and  $ated  that  a  great  part  of  his  claim 
was   difallowed  unjuftly.     The   appellant  appealed 
from  the'judgment  of  uie  probate  in   accepting  the 
reti&m  of  (aid  commiffioners,  on  account  of  faid 
Chaoidler'snot  being  a  fit  perfon  to  be  a  commiffioncr, 
as  h  e  was  a  creditor  to  faid  eftate,  and  by  which  re- 
port faid  eftate  was  not  made  infolvent.     Thefe  fa£^s 
were  denied,  and  the  court  found  the  fa£ls  to  be  true, 
and  the  judgment  of  the  probate  was  difaffirmed. 

It  is  of  importance  that  commiffioners  be  difinter- 
efted  men,  as  their  report  concludes  the  creditors — 
and  let  the  intereft  be  ever  fo  fmall,  it  difqualifies,  for 
there  is  no  other  rule  by  which  the  line  can  be  drawn. 

A  queftion  was  made,  whether  the  appeal  ought 
not  to  have  been  taken  from  the  judgment  of  the  pro- 
bate appointing  faid  Chandler  a  commiiftoner. 

By  the  court— .-An  appeal  from  the  order  of  pro- 
bate would  undoubtedly  have  been  proper,  provi* 
ded  the  intereft  could  have  been  proved.  But  a  re- 
turn of  commiffioners,  who  by  law  cannot  judge 
between  the  creditors  and  the  euate  of  the  deceafed, 
is  no  legal  return,  and  ought  to  have  been  fet  afide 
by  the  judge  of  probate  ;  and  if  accepted,  may  and 
ought  to  ^  appealed  from.  Root's  Rep.  ift  vol, 
ao5.  Barker  vs.  Mary  Wales. 
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BafTet  verf.  Gaius  Davis. 

ACTION  demanding  partition  of  certain  lands 
and  j^3o  damages — declaring  that  the  defend- 
ant on  the  24th  of  July,  A.  D.  1792,  bargained  and 
fold  to  the  plaintiff  one  half  of  a  certain  trad  of  land, 
by  deed  dated  faid  24th  July,  acknowledged  and  re- 
corded, defcribed  in  the  declaration  ;  whereby  the 
plaintiff*  became  tenant  in  common  with  the  defend- 
ant of  one  half  of  faid  tra£t  of  land  and  had  right  to 
have  the.  fame  fet  out  and  aparted  to  him  in  feveralty^ 
&c. 

Plea  in  bar — that  the  defendant  long  before  and  at 
the  date  of  faid  deed,  and  ever  fince,  was  and  is  non 
compos  mentis  and  difordercd  in  his  mind  }  and  was 
an  inhabitant  of  the  town  of  Providence  in  the  ftate 
of  Rhode  Ifland  y  and  in  confequence  thereof^  the 
town  council  in  faid  Providence,  appointed  his  wife, 
and  two  other  perfons  his  guardians  and  overfeers  in 
March  A.  D.  1786;  which  appointment  had  been 
continued  ever  fince.  The  appointment  was  recited 
at  large,  and  was  conformable  to  the  laws  of  the  ftate 
of  Rhode  Ifland ;  whereby  the  defendant  was  render- 
ed legally  incapable  of  executing  faid  deed  without 
the  confent  of  his  guardians ;  and  that  faid  deed  was 
given  without  the  confent  of  his  guardians  aforefaid ; 
and  thereupon  that  the  plaintiff  did  not  hold  in  man- 
ner and  proportion  as  dated,  and  the  defendant  ought 
not  to  be  compelled  to  make  partition  as  demanded. 

The  plaintiffreplied,  that  he  ought  not  to  be  barred, 
without  that,  thut  at  the  date  of  faid  deed  the  de- 
fendant was  an  inhabitant  of  the  town  of  Providenc  e 
and  under  the  guardian fliip  of  his  wife,  &c.  and  in- 
capable of  making  and  executing  faid  deed,  and  under 
the  care  and  guardianfhip  of  guardians  legally  ap- 
pointed, who  had  right  to  control  him  in  his  con- 
trails, and  thereupon  that  faid  deed  was  not  void. 

The  defendaHt  rejoined  and  affirmed  over  his  plea 
in  bar.  Iflue  to  the  jury.  The  jury  found  that  at 
the  time  of  making  and  executing  the  deed  declared 
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upon,  the  defendant  was  not  under  the  guardianOiip 
and  control  of  guardians,  nor  an  inhabitant  of  the 
town  of  Providence,  nor  non  compos  mentis,  nor  legal- 
ly incapable  to  make  and  execute  iaid  deed,  in  manner 
^nd  fonn  as  the  defendant  had  alledged }  and  that  he 
xnake  partition  in  manner  and  form  as  the  plaintiff 
had  demanded,  and  found  for  the  plaintiff  to  recover 
j^4  damages  and  coft. 

Motion  in  arreft-«^ift,  That  the  declaration  and 
deed  declared  upon  were  infufEcient — 2d,  That  the 
plaintiff  in  his  reply  admitted  faid  Gains  was  non 
compos  mentis^  and  traverfed  only,  his  belonging  to 
Providence  and  his  being  under  a  guardian — 3d,  That 
the  verdid  was  infufficient  in  that  it  did  not  purfue 
the  iffue,  and  found  fa£ls  contrary  to  what  was  adr 
mitted  by  the  pleadings. 

The  motion  in  arreft  was  judged  to  be  fufficient. 

£y  the  court — ^The  allegation  in  the  defendant's 
jdea  in  bar  is,  that  before  and  at  the  time  of  executing 
faid  deed,  the  defendant  was  non  compos  mentis,  which 
is  the  only  material  fa£i  alledged  in  the  defendant's 
plea.  This  fa£k  the  plaintiff  has  not  traverfed,  and 
by  not  traverfing  it  has  admitted  it  to  be  true.  It  was 
laid  out  of  the  iffue,  and  no  evidence  was  needed  to 
prove  it,  and  the  jury  might  as  well  have  found  any 
other  fa6t  not  put  in  iffue,  contrary  to  the  admiffion 
of  the  parties,  as  to  have  found  that  the  defendant  was 
not  non  compos  mentis— •This  hGt  being  admitted  by 
the  pleadings,  all  the  other  h&s  put  in  iffue  and  found 
by  tlxe  jury,  are  very  immaterial. 

ChaflFee  and  Wife,  &c.  heirs  of  the  body  of  Han- 
nah  Walker,  daughter  of  Uriah  Hoimer,  verf. 
Dodge,  Whitmore,  and  their  Wives,  heirs  of 
Robert  Prince. 

ACTION  of  ejedhnent,  for  a  piece  of  land,  con-     ^  ^^^  ^^  ^ 
taining  eighty  acres,  defcribed  in  the  declara-  perfon  aod  the 
jjQjl^  hciri  of  her  bo- 
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dj  lawfully  be-      Flea— no  wTong  or  diflcifin.    Hue  to  the  jury. 

gotten,  to  haTC 

and  to  bold  to  The  plaintiff's  title  was  a  deed  from  Uriah  Hof- 
hcr  and  her  mcr  to  his  daughter  Hannah  Walker,  of  the  demand- 
kT{^&^  «d  premifes,  dated  the  30th  of  July,  A.  D.  176a. 
The  deed  was  thus  expreffed,  « I  give  and  grant  unto 
**  Hannah  Walker,  and  to  her  heirs  begotten  of  her 
«  body,  the  following  trzGt  of  land,  bounded  and 
««  defcribed  as  follows,  viz.*' — ^here  follows  a  defcrip- 
tion  of  the  land — <<  to  have  and  to  hold  the  above 
«<  granted  premifes  to  her  and  to  her  heirs  forever,** 
with  covenants  of  feifin  and  warranty.  Said  Hannah 
afterwards  n^rried  and  had  heirs  of  her  body,  and 
with  her  hufband  conveyed  thefe  lands  to  Robert 
Prince  in  fee,  the  defendants  being  the  heirs  of 
faid  Robert  Prince ;  faid  deed  dated  hi  A.  D. 

1772.     The   defendants  admitted  themfelves   to  be 
in  pofleffion. 

Verdidl  for  the  defendants,  and  accepted  by  the 
court. 

Judges  Sturges  and  Miller,  diflented  from  the  ver-' 
di3,  upon  the  ground  that  a  fee^tail  was  granted  in 
the  premifes  of  the  deed,  and  could  not  be  altered  or 
enlarged  by  the  habendum — ^at  moft  it  was  a  fee-tail 
with  a  fee-ftmple  expediant.  The  queftion  was,  what 
cftate  faid  Hannah  took  by  the  deed  from  her  father 
Uriah  Hofmer,  whether  a  fee  fimple,  or  only  an  eflate 
in  tail,  if  the  former,  the  verdid  was  right,  if  the  latter^ 
then  the  verdift  ought  to  be  for  the  plaintifi  to  re- 
cover. 

Reafons  of  the  court— In  the  conftruGion  of  deeds 
the  intent  of  the  parties  is  to  govern,  if  confident  with^ 
the  rules  of  the  law;  and  their  intent  is  to  be  colleQed 
from  the  words  of  the  deed  ;  and  in  doing  of  this 
every  part  of  the  deed  is  to  be  taken  into  confidera- 
tion,  and  fuch  conftruGion  is  to  be  made  as  will  give 
the  greatcft  efFeft  to  the  intent ;  and  where  doubtful 
cxpreflions  are  ufed,  or  contradiftory  claufes  intro- 
duced, which  may  render  the  nieaning  ambiguous, 
that  conftruftion  is  to  be  preferred  which  is  moft  i** 
favour  of  the  grantee — entailments  foon  became  in- 
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tolerable  in  Great  Britain,  and  perpetuities  were  ckU- 
otts,  and  fi^iions  were  introduced  to  dock  them,  as 
fines  and  common  recoveries.  It  is  againft  the  poli- 
cy of  this  country  to  eftablifli  fuch  a  kmd  of  tenure. 

What  is  called  the  premifes  in  a  deed,  ufually  ex« 
prefles  the  confideration,  defcribes  the  parties,  and 
the  thing  granted  ;  and  fometimes  the  intereft  or 
eftate  in  the  land  granted,  and  contains  the  grant  it« 
felf. 

The  habendum  mod  frequently  defcribes  the  intereft 
in  the  land  granted,  or  the  quality  and  quantity  of 
eflate  the  grantee  is  to  have  and  hold.  The  haben- 
dum may  enlarge,  but  cannot  leflbn  or  narrow  the 
eftate  in  the  grant,  for  no  perfon  can  take  back  what 
he  has  once  granted. 

The  terms  ufed  in  the  premifes  in  this  deed  are  to 
her  and  her  heirs  begotten  of  her  body  ;  thefe  are 
words  of  limitation,  and  ftanding  alone  create  an  eftate 
tail.  The  words  in  the  habendum,  to  have  and  to 
hold  to  her  and  her  heirs  forever,  are  alfo  words  of 
limitation,  and  pafs  a  fee  fimple.  This  deed  muft  be 
conftrued  to  convey  a  fee-tail,  or  a  fee  (imple,  or  both, 
viz.  a  fee-tail  with  a  fee  fimple  expectant.  Had  the 
wards  been  tranfpofed,  and  the  grant  been  to  her  and 
her  heirs  in  the  premifes,  and  to  have  and  to  hold  to 
her  and  the  heirs  of  her  body,  in  the  habendum,  it 
would  have  been  conftrued  to  be  a  fee-tail  in  £ng« 
land,  and  the  latter  words  would  be  taken  as  explana- 
tory of  the  word  heirs  in  the  premifes  ;  but  it  is  evi- 
dent this  conftrudion  is  in  favour  of  entailments,  and 
leflens  the  eftate  granted  in  the  premifes,  which  ought 
not  to  be  done  upon  any  conftrudl^on — ^Hannah  the 
daughter  did  not  take  an  eftate  tiil  merely,  for  the 
grantor  has  parted  with  all  his  eftate,  which  was  a  fee 
fimple,  and  by  the  Englilh  law  fuch  a  conveyance 
would  create  an  eftate  taU,  with  a  fee  fimple  expect- 
ant. 2  Blac.  Com.  298,  and  2  Bac.  Abt.  260, 
with  the  references.  By  the  ftatute  of  this  ftate^  all 
entailed  eftates  ftiall  be  fee  fimple  eftates,  in  the  ifltie 
of  the  firft  donee  ;  now  a  fee  fimple  cannot  be  limited 
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upon  or  alter  a  fee  fimple  in  a  deed  \  the  fee  fiuipfe 
expedant  cannot  veft,  until  there  is  a  failure  of  the 
iflue  in  tail ;  and  the  poffibility  of  ifTue  in  tail  conti* 
nues  during  the  life  of  the  tenant  in  tail— -it  could  not 
veil  therefore  till  after  her  deaths  and  if  fhe  leaves  if- 
fue  of  her  body,  they  take  the  fee  fimple  immediately 
upon  her  death  by  form  of  the  ftatute.  Such  an  eflate 
can  fcarcelv  be  faid  to  have  an  exiftence  in  this  ftatCj 
and  it  would  be  to  very  little  purpofe  if  it  could.  But 
to  conftrue  the  eftate  in  Hannah  to  be  a  fee  (imple,  is 
mod  favourable  to  the  grantee,  and  avoids  every  am- 
biguity and  difficulty  j  the  eftate  granted  in  the  pre-> 
mifes  is  explained  and  enlarged  in  the  habendum 
which  the  grantor  might  well  do^  and  the  whole  fee 
pafs  from  him  to  his  daughter. 

Samuel  Dorrance  vetf*  Shubael  Simons. 

In  an  aaion  A  CTION  of  the  cafe,  declaring  that  on  the  aoth 
for  a  nuifancc  in  /^  ^f  November  1 793,  the  plaintiiF  was  pofleffed 
and  dam*t?e  ^  *  certain  tradl  of  land  defcribed  in  the  declaration, 
defendant  may  with  a  ftream  of  water  running  tlirough  it  into  the 
giTcjncvidcBcc  defendant's  land,  and  that  the  defendant  in  A. 

thS'^Tali^^"   D.  1793,  ereded  a  mill  dam  on  his  own  land  below 
the  plaintiff's,  and  overflowed  his  land. 

Plea — ^not  guilty.    Iffue  to  the  jury. 

The  defendant  offered  and  was  allowed  by  the 
court  to  give  in  evidence  a  licence,  viz.  tiiat  he  had 
liberty  from  the  plaintiff  to  erefl  faid  mill  and  dam  at 
faid  place,  and  to  raife  his  dam  the  heighth  it  was 
raifed.  The  plaintiff  obje£ied  againft  the  admiffion  of 
this  evidence  the  ftatute  againft  frauds  and  perjuries. 
But  the  court  faid  it  was  a  fraud  in  the  plaintiff  to  at- 
tempt to*  make  a  private  nuifance  of  th^  which  was 
ere^ed  by  his  own  licence. 

Penelopin  Miller  ver/.  Grofvenor. 

of  owfnothi^  A  CTION  of  debt  by  book,  for  ^  1 1 2.  Writ  da-' 
in  an  adiou  of  JT^  ted  5  th  Auguft  1 794-  The  defendant  pray- 
book  dt^t.  the  cd  oyer  of  the  plaintiff's  book,  which  was  Grofvew' 
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lior  Dr.  to  labor  for  you  at  hoofework  748  weeks,  viz.  ftatnte  of  limit- 
from  March  A.  D.  1778,  to  Auguft  A.  D.  1792,  at  ^^^^^^^^-J^ 
jjl  per  week,  / 1 12-4,  and  then  plead,  the  ftatute  of  lincc."*  *^' 
limitation  in  bar  of  all  the  accounts  antecedent  to  the 
5th  Auguft  A.  D.  1788,  which  plea  was  demurred  to. 
The  court  gave  no  judgment  upon  the  demurrer,  but 
ordered  the  general  iflue  to  be  entered,  as  under  that 
ifliie  the  ftatute  may  be  given  iii  evidence,  which  was 
accordingly  done. 

Bundy  verf.  Sabin. 

EETmON  in  chancery,  (hewing  that  Noah  Sa-  chsmccry  wiU 
bin,  died  in  A.  D.  1757,  leaving  a  plentiful  reUcve  againfk 
tc,  which  had  defcended  to  his  heirs.  That  Hez-  ^f^  *  ^ 
ekiah  Sabin,  John  Williams,  and  Mary  Sabin,  were  his 
^miniftratdrs  \  that  faid  Noah's  pefrfonal  eftate  was 
infolvent,  and  (hat  faid  adminiftrators  purfuant  to  li- 
berty obtained  from  the  general  aflembly  in  May  1 758, 
to  feQ  ;^  1 05- 1 6-3  of  the  real  eftate  of  faid  Noah,  fold 
a  piece  of  land  to  ■  ■  '  Eaton,  with  covenants  of  war- 
ranty andfeifin.  In  June  1760  faid  Eaton  in  like  man- 
ner fold  faid  land  to  Wheeton  in  1 7  70,  and  faid  Whee- 
ton  to  the  petitioner  in  May  1772  ;  diat  faid  admini- 
ftrators omitted  to  niake  return  of  their  doings  to  the 
piobate  agreeably  to  the  orders  of  (aid  court,  whereby 
faid  title  was  rendered  defefibive,  and  the  heirs  of  faid 
Noah  had  (ince,  viz.  in  1790,  evided  the  petitioner 
of  faid  land  on  account  of  (aid  defe£l  in  the  title,  and 
had  fold  faid  land  ta  ■■  ■  Cargel,  who  had  notice  o£ 
the  petitionei^s  claim  to  faid  land  \  that  faid  Mary  Sa- 
bin furvived  the  other  two  adminiftrators  and  died 
leaving  no  eftate,  executor  or  adminiftrator — ^that 
the  petitioner  was  without  remedy  at  law,  Aat  faid 
Eaton  and  Wheeton  were  both  bankrupts.  Praying 
to  be  quieted  in  faid  eftate,  and  that  the  court  would 
order  and  decree  that  the  heirs  of  faid  Noah  and  faid 
Cargel  under  fuitable  penalties,  releafe  faid  land  to  the 

Ctitioner ;  and  that  (aid  heirs  pay  to  him  the  coft  he 
d  been  put  to  in  defending  faid  title.         ^ 
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The  refpondents  plead  in  abatement  in  nature  of  a 
demurrer.  And  judgment — That  the  plea  was  infuf- 
ficient — and  in  March  A.  D.  1 796  this  petition  was 
heard  on  the  merits  and  granted,  and  a  decree  pafied 
accordingly. 

By  the  court — the  authority  of  the  Adminiftrators 
to  fell,  in  this  cafe  is  unqueftionable,  and  the  deed 
tliey  gave  to  faid  Eaton  was  in  execution  of  their 
power  ;  and  for  a  good  and  valuable  confideration. 
The  title  to  the  land  therefore  in  equity  and  good  con- 
fcience,  veiled  in  faid  Eaton  and  pafled  from  him  to 
the  petitioner.  But  it  has  been  adjudged  in  the  fupe- 
rior  court,  that  the  legal  title  to  tins  land  did  not  veit 
in  faid  Eaton  by  force  of  faid  deed  from  faid  adminif- 
trators, becaufe  faid  adminiftrators  were  ordered  to 
make  return  of  their  doings  to  the  court  of  probate, 
yet  never  made  any  return  of  this  fale  to  faid  Eaton  ; 
what  the  opinion  of  the  court  would  be  upon  this 
queftion,  was  it  judicially  before  them  a^  a  court  of 
law,  at  this  time,  is  not  very  material ;  the  point  has 
been  decided  at  law  by  court  and  jury,  that  the  peti- 
.  tioner  had  no  remedy  at  law,  and  a  miftake  of  the  ju- 
ry as  to  the  law,  has  not  been  confidered  a  ground  for 
a  new  trial.  The  petitioner  has  loft  his  land  unjuftly, 
and  cannot  be  faid  that  he  has  any,  much  lefs  an  ade- 
quate remedy  at  law.  The  only  queftion  is  whether 
the  petitioner  fhall  have  his  land  reftored  to  him,  to 
which  he  has  a  juft  and  equitable  right,  and  of  which 
he  has  been  deprived  at  law,  through  an  omiffion  of 
faid  adminiftrators,  to  make  return  of  faid  fale  to  the 
court  of  probate,  to  which  the  petitioner  was  not  pri- 
vy, and  over  whom  he  had  no  power,  and  for  which 
he  is  totally  remedilefs  at  law  ^  and  about  which  there 
cannot  be  a  particle  of  doubt.  See  i  vol.  Root's 
Rep.  p.  105,  Gay  vs.  Adams  &c.  and  Mitford's 
Chancery,  p.  104,  112,  118,  and  11 1  5  Atkins  740. 
This  judgment  was  afterwards  upon  a  writ  of  error 
affirmed  in  the  fupreme  court  of  errors. 
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Ruffel  verf.  Cafe, 

ACTION  for  a  breach  of  covenant  in  a  deed,  de-     A  deed  of  a 
daring  that  the  defendant  in  and  by   a  certain  X^f^X^f 
deed  in  February    A.  D.  1794,  fold  and  conveyed  reference  to 
to  the  plaintiff  100  acres  of  land  in  Lebanon  village,  another  deed 
and  covenanted  that  the  defendant  was  well  feifed  of  ^^\^^  bounds, 
faid  granted   premifes,  and  that   the  fame  was   free  ^1^^  j^^^^^^^^ 

from  all  incumbrances,  averring  that SkifF  had  of  all  incum- 

right  to  turn  a  brook  of  water  off  from   faid  land  on  b^ance^  will 
to  his  own ;  alfo  that  he  had  right  to  the  ufe  of  eight  ^"^^'1*^/°J[" 
rods  of  land  for  a  barn-yard  for  the  fpace  of  twelve  agc»,  if  it  is  in- 
years  ;  that  faid  granted  premifes  were  not  free  from  cumbered  by 
incumbrances,  and  the  defendant  had  broken  his  cov-  any  refarvations 
enant  in  faid  deed— damage  ;f  100.     The  defendant  fcrcd^a!^^  ^^" 
plead  not  guilty.     Iflue  to  the  court. 

The  court  found  that  the  defendant  was  guilty  and 
gave  judgment  for  the  plaintiff  to  recover. 

The  cafe  was  the  defendant  derived  his  title  to  the 
lands  from  Skiff,  who  by  deed  fold  and  conveyed  faid 
land  to  Jonathan  Gould  by  deed,  as  follows,  viz.  "  a 
certain  traft  of  land  lying  in  Lebanon  village,  con- 
taining about  100  acres,  bounded  as  follows,  viz.'* 
defcribes   the  bounds  with   covenants  of  feifm  and 
warraaaty,  referving  in  faid  deed  the  privilege  of  turn- 
ing a  ^^^ter  courfe  from  a  brook  on  faid  land,  on  to  a 
mowing  lot  adjacent,  as  had  been  done  in  time  pafled  \ 
alfo  the  ufe  of  eight  rods  of  land,  part  of  faid  prem- 
ifes, for  a  barn-yard  for  the  term  of    twelve  years. 
Said  Gould  by  deed  fold  and  conveyed  faid  lands  to 
Francis  Antram.     The  deed  from  faid  Gould  to  An- 
tram  was,  «<  of  that  tradi  of  land  lying  in  Lebanon 
village,  which  I  purchafed  of  Skiff  by  deed  dated, 
&c.  reference  thereto  being  had  for  a  more  particu>ar 
defcription,'*  &c.  with  covenants  of  feifin  and  war- 
ranty.    Antram  fold  and  conveyed  faid  lands  by  deed 
to  faid  Cafe  in  the  fame  manner  with  reference  to 
Gould's  deed  for  the  defcription  of  the  land  granted  ; 
which  alfo  was  with  covenants  of  warranty  and  feifin 
and  the  defendant's  deed  to  the  plaintiff  was,  <<  I  give 
"and grant  to  Jofiah  Ruffel,  his  heirs,  &c.  forever,  a 
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<<  certain  faim  or  trad  of  land  containing  by  eftimation 
«  one  hundred  acres,  be  the  fame  more  or  lefs,  with 
**  the  buildings  thereon  (landing,  lying  in  the  Tillage 
<<  and  is  the  whole  of  that  farm  or  txzGt  of  land,  I 
«  bought  of  Francis  Antram  by  deed  dated  15  th  June^ 
<<  A.  D.  1789,  reference  to  laid  deed  being  had  for 
«  a  more  particular  defcription  of  faid  farm,''  and 
covenants  that  he  was  well  feized  of  the  above  bar- 
gained premifes,  and  that  the  fame  was  free  of  all 
mcumbrances,  &c.  It  was  urged  by  the  defendant 
that  as  all  the  deeds  refer  to  the  deed  from  Ski^  to 
Gould  for  the  defcription  of  the  thing  granted,  the 
fubfequent  deeds  paffed  no  intereft  but  what  vas  con- 
tained in  that  deed  :  And  that  the  covenants  iii  the 
deed  would  extend  to  nothing  but  the  bargained  prem- 
ifes ;  and  the  bargained  premifesy  by  the  reference  in 
the  defendant's  deed,  and  which  was  the  fame  in  all 
the  other  deeds  back  to  Skiff's  deed  to  Gould,  was 
the  fame,  as  in  SkiiPs  deed  and  was  as  though  the 
defendant's  deed  had  been  in  terms  the  fame  as  Skiff's. 

By  the  court — ^When  we  take  up  th^  deed  from  the 
defendant  to  the  plaintiff,  and  fe^  what  the  defcrip- 
tion is  there ;  which  is,  of  a  certain  farm  containing  by 
eftimation  one  hundred  acres,  more  or  lefs,  with  the 
«  buildings  ftanding  thereon,  lying  in  the  village,  and 
conveys  the  whole  of  that  farm  or  trzSt  of  land  the 
defendant  bought  of  Francis  Antram  by  deed  dated 
15th  of  June,  A.  D.  1789,  reference  to  faid  deed 
being  had  for  a  more  particular  defcription  of  faid 
farm,  with  all  the  privileges  and  appurtenances,  &c. 
with  a  covenant  that  it  was  free  of  all  incumbrances ; 
and  that  neither  in  the  defendant's  deed  nor  in  any  of 
the  deeds  which  refer  to  Skiff's  deed,  was  mention 
made  of  any  exception  or  refervation  in  that  deed 
which  would  call  the  attention  of  the  purchafer  to  ex- 
pe£t  or  look  for  any;  but  it  was  defcribed  to  be  the 
fame  farm  containing  one  hundred  acres,  with  a  ref- 
erence to  that  deed  for  a  more  particular  defcription 
of  the  boundaries.  The  language  then  of  the  deed 
from  the  defendant  was  this :  I  fell  you  a  farm  of  one 
hundred  acres  with  the  buildings,  lying  in  the  village. 
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the  fame  that  Antraxn  fold  to  me  by  deed,  &c.  to 
which  I  refer  for  the  bounds  $  and  covenant  that  it  is 
plear  of  all  incumbrances. 

Allen  verf.  Lyon. 

ACTION  for  a  nuifance,  in  ereftirig  a  ftone  wall 
acrofs  a  public  road,  whereby  the  plainti£F  was     ^* "  *- °'**^" 
obflrufted  in  paiEng,  and  fliut  up  from  the  high  way.  an  old  high^^ 

The  defendant  plead  not  guilty.     Iflue  to  the  court.  J^^^rcju- 

This  was  an  old  pubUc  highway  leading  by  the  nlayhaTcai 
plaintifPs  houfe  and  land,  and  the  only  highway  that  aaion. 
run  by  them.  In  A.  D.  1 792,  upon  application  made 
to  the  county  court  to  have  faid  road  altered  and  laid 
out  eaft  ward  of  where  the  old  road  run,  the  county 
court  appointed  a  committee  who  made  the  alteration, 
and  made  report  thereof,  and  that  the  fame  fhould  be 
in  lieu  of  the  old  road,  which  report  was  accepted, 
and  faid  alteration  eftabliflied  by  the  court,  Auguft 
term,  1793.  The  defendant  through  whofe  land  the 
old  road  run  fenced  it  up,  by  means  thereof  the  plain- 
tiff had  no  roa4  to  get  from  his  houfe,  but  was  entire- 
ly ihut  up.  The  court  found  the  defendant  guilty,  and 
gave  judgment  for  the  plaintiff  to  recover  ^6  damages 
^nd  his  coil. 

By  the  court^^*-The  ftatute  authorifes  tlie  county 
courts  to  lay  out  new  highways,  or  to  alter  old  ones 
leading  from  town  to  town ;  but  no  authority  is  given 
to  extinguiih  an  old  highway  thereby  to  deprive  a  ci- 
tizen of  the  benefit  of  travelling  in  it,  and  in  going  to 
^nd  from  his  dwelling  houfe. 


New-London  County^  March  Term^  A.  D.  i  yg^. 

Judith  Bill  verf.  Town  of  Lyme. 

A   CTION  upon  the  ftatute,  declaring  that  in  Sep-     Double  dam. 
^^\    tember  1792,  the  fele^i  men  of  faid  town  were  ages  given  for 
notified  in  writing,  fubfcribed  by  two  witnefTes,  that  ^  «i«nr  fiif- 
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fcrcd  by  tlic  dc  thc  great  bridge  in  faid  town  over  river,  was 

brid"*^^  °^  *      defedive,  that  faid  town  notwithftanding  negleded  to 

"  *^  repair  faid  bridge  fufficiently  ;  and  that  in  March  A. 

D.  I793>  in  riding  over  faid  bridge,  thc  plaintiff's 

horfe  broke  through,  by  means  of  the  infufBciency  of 

taid  bridge,  and  threw  her  off  and  wounded  her. 

Plea — ^Not  guilty.     Iffue  to  the  jury. 

The  jury  found  the  defendants  guilty  and  for  the 
plaintiff  to  recover  £i^  damages.  And  the  court 
thereupon  gave  judgment  that  the  plaintiff  recover 
jf  30  lawful  money,  the  double  damages.  Vide  Swift 
vs.  Town  of  Kent,  where  double  damages  were  given 
upon  the  ftatute,  where  there  was  no  notice  in  writing 

fiven  of  the  deficiency  of  thc  bridge,     i  vol.  Root's 
Leports,  448. 

Sarah  Waters  verf.  Waterman,  &c.  Seleft  men 

of  Bozrah. 

Selea  men  li-  A  CTION  of  the  cafe,  for  malicioufly  and  with6ut 
able  in  damages  jf^  juft  caufc,  appointing  an  overfeer  over  the 
uovnfeertoa  plaintiff  on  the  13th  of  March  A.  D.  1793,  to  conti- 
perfon  without  nuc  without  limitation  in  point  of  time,  whereby  the 
juft  caufc         plaintiff  was  difabled  to  tranfa£ther  affairs  or  to  make 

any  contra£):. 

The  defendants  plead  not  guilty.     Iffue  to  the  jury. 

The  county  court  upon  application  to  them  had  va- 
cated the  appointment,  and  this  afiion  was  for  thc 
damages  the  plaintiff  had  fuftained,  and  the  jury 
found  that  the  defendants  were  guilty,  and  ^^  1 5  dam- 
ages, which  was  accepted  by  the  court,  and  judgment 

»  accqrdingly.  The  appointment  was  illegal   in  both 

«  form  and  fubftance. 

Burton  verf.  Benjamin  Butler. 

An  agreement  A  CTION  on  a  written  agreement,  in  which  Bur- 
to  difcharge  a  J^^  ton  agreed  to  deliver  all  the  lumber,  boards 
Zys  after  her  ^"^  plank.  On  board  the  fchooner  Betfcy  and  Hannah, 
arriral  ataport,  at  the  ifland  of  Bermuda,  as  captain  Freeman  fhould 
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direfi,  dangers  of  the  feas  excepted,  faid  Butler  pay«i  u  to  be  compu* 
ing  fifteen  dollars  per  thoufand  at  board  meafure,  on  ^f^  ^iJ^V*^* 
delivery,  according  to  the  ufual  and  cuftomary  furvcy  JJ^JL  i^^o  port 
and  infpe£bion  in  faid  ifland ;  and  faid  Butler  agreed  todifdur^eher 
to  pay  to  the  plaintiff  or  his  order,  on  delivery,  for  all  cwgo« 
the  merchantable  lumber  on  board  faid  fchooner,  at 
the  iiland  of  Bermuda,  fifteen  dollars  per  thoufand 
board  meafure,  according  to  the  cuftomary  furvey  in 
faid  iiland  ;  alfo  all  the  charges  at  the  cuftom  houfe 
for  faid  veffel  and  cargo,  till  difcharged  from  that 
port  •,  and  to  difcharge  her  in  ten  days  after  her  arriv- 
al at  faid  port,  and  to  pay  ten  dollars  per  day  for  eve- 
ry day  {he  fhould  be  detained  more  than  ten  days. 
This  a£kion  was  brought  for  the  demurrage  of  feven 
days  at  faid  ifland. 

Plea — ^That  the  defendant  had  fully  kept  and  per- 
formed his  covenants,  &c.     Ifllie  to  the  jury. 

The  cafe  was,  the  veflel  arrived  at  Bermuda  on  Sa- 
turday the  14th  of  September,  on  Monday  the  i6th 
fhe  got  to  the  wharf,  and  began  to  unload,  every  thing 
was  fettled  but  the  demurrage  of  the  fchooner  ;  fhe 
was  detained  from  faid  14^1  of  ^September  until  the 
30th,  when  fhe  was  difcharged,  which  included  three 
Sundays  and  two  rainy  days — and  whether  they  were 
to  be  excluded  or  not  was  the  queftion.  The  jury 
found  a  verdidl:  for  the  plaintiff,  and  ^^  15  damages, 
which  the  court  accepted. 

Mary  Sidleman  verf.  Boardman. 

ACTION  of  the  cafe,  declaring  that  her  hufbahd     An  exprcfs 
John  Sidleman,  was  a  mariner  on  board  the  X^li^J 
fhip  Confederacy,  during  the  war,  and  died  on  board  ^^t^bT^f^* 
faid  fhip ;  that  at  his  death  there  was  found  due  to  charged  by  the 
him  on  fettlement  of  his  wages  ^50.    That  on  the  pro«»»for*»  <lo- 
3d  of  November  A.  D.  1792,   the  defendant  applied  |JK  ^^''n^^i^S 
to  the  plaintiff  to  give  him  a  power  to  apply  for,  and       '  * 
receive  the  wages  due  as  aforefaid  to  her  faid  hufband, 
and  to  induce  her  to  do  i^,  he  did  on  faid  3d  of  No- 
vember A.  D.  1 792,  in  and  by  a  certain  writing,  pro- 
mife  the  plantiff*  to  pay  to  her  one  half  of  the  wages 
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due  faid  John  which  he  might  obtain  when  coIl6£ledif 
and  that  the  defendant  had  coHefied  more  dian  £^6 
which  was  due  to  faid  John^  jtt  had  paid  no  part  to 
the  plantiffl 

Plea  in  abatement — ^That  having  prayed  oy^  o£ 
faid  writing,  it  was  as  follows,  viz.  <<  November  3d, 
«  A.  D.  1792^  then  received  orders  to  go  to  Judge 
<<  Hillhoufe,  to  take  a  letter  of  adminiftration  on  John 
«  Sidleman's  eftate,  late  deceafed,  which  I  promife  to 
<<  return  to  his  widiow  Mary,  one  half  of  what  I  may 
«  obtain  of  his  wages  when  colle£^ed,'*  and  that  there 
was  a  material  vanance  between  the  writing  declared 
upon  and  the  writing  (hewn  on  oyer. 

This  plea  was  demurred  to,  and  jitdgnient,  that  the 
plea  in  abatement  was  infu£Eicient.  And  at  the  fupe- 
rior  court,  September  term,  the  defendant  having 
recited  faid  writing,  plead  in  bar,  that  he  had  fully 
performed  his  promife  therein  contained,  for  that  he 
had  caufed  the  eftate  of  faid  John  to  be  inventoried, 
including  the  fum  received  for  his  wages  as  aforefaid, 
and  that  the  debts  and  charges  due  from  faid  John's 
eftate  furmounted  his  whole  eftate,  including  faid 
wages — that  he  had  paid  faid  debts  and  charges  and 
made  tetum  thereof  to  the  court  of  probate,  which 
was  accepted  and  allowed. 

The  plaintiff  demurred  to  die  plea  ^and  judgment, 
that  the  plea  was  infufficient  and  for  the  plaintiff  to 
recover. 

By  the  court — ^The  writing  declared  upon,  contains 
an  exprefs  promife  to  pay  to  the  plaintiff  one  half  of 
her  hufl>and's  wages.  The  defendant's  paying  this 
money  to  the  creditors  of  faid  John,  was  not  a  per- 
formance of  his  promife  to  the  plaintiff,  nor  any  good 
excufe  for  his  not  performing. 

Whipple  njerf.  M^Clure. 

Chancery  will  ]^ETITIONin  chancery,  brought  by  the  conferva- 
relieve  aguoJft  Jn  tor  of  faid  Whipple,  fhewing  that  in  September 
aa  vnconfcioiiA.  A.  D.  1 783,  faid  Whipple  being  a  very  weak  man  as 
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to  his  mental  powers,  and  eafily  impofed  upon  ;  alfoj  h\c  bargain,  ob- 
wasan  intemperate  man,  which  greatly  increafed  his  Veined  by  imp<H 
liability  to  impofition,  and  to  be  defrauded — that  fuid  from  a  weak 
M'Clure,  taking  advantage  of  the  weaknefs  and  intern-  aad  intempe* 
perance  of  the  petitioner,  got  him  intoxicated  and  ^**«  n^*"- 
ibid  to  him  an  old  houfe  Mrith  about  three  rods  of  land 
for  ;f  300,  which  was  not  worth  more  £60y  and  gave 
the  petitioner  a  deed  of  faid  houfe,  &c.  and  took  the 
faid  Whipple's  note  for  faid  jf  300  ;  that  in  March 
A.  D.  1 784,  faid  Whipple  paid  to  faid  M<Clure  £  1 80 
towards  faid  fum  and  gave  a  new  note  for  the  fum 
remaining,  viz.  j^i^o,  and  gave  a  mortgage  of  faid 
houfe,  &c.  to  fecure  the  payment  of  faid  jf  120 — 
that  the  faid  M^Clure,  taking  advantage  of  faid  Whip- 
ple's necefllty,  weaknefs  and  incapacity,  in  September 
A.  D.  1789,  procured  a  decree  to  be  pafied  foreclof- 
ing  faid  Whipple  of  his  equity  of  redemption  in  faid 
mortgaged  premifes,  and  had  (ince  fold  the  fame  to 
Lynde  M'Curdyfor /60  lawful  money ;  praying  by  his 
confervator,  that  laid  contra^  might  be  let  afide  as 
unconfcionable  \  and  that  the  refpondent  be  decreed  t0 
refund  to  the  petitioner  faid  ^^  180  paid  as  aforefaid. 

At  the  fuperior  court,  March  term  A.  D«  1794, 
the  faid  M<Clure  plead  in  abatement  of  faid  petition 
— I  ft.  That  the  petitioner  liad  adequate  remedy  at 
law — 2d  That  faid  petition  was  infufficient  to  found 
any  decree  in  chancery  upon.  The  court  overruled 
the  plea  in  abatement,  and  judged  the  petition  t^/  be 
fufficient ;  and  thereupon  appointed  a  committee  to 
inquire  into  the  fzGts  allcdged  in  the  petition  and  to 
make  report  thereof  with  their  opinion  thereon,  which  * 
Committee  made  report,  as  follows,  viz.  ^  That  on 
«  the  3d  of  September,  A.  D.  1782,  faid  Whipple 
<<  bought  of  faid  M^Clure  an  old  houie  and  about  three 
'«  or  four  ro<Is  of  ground,  worth  not  more  than  £is<i 
'« lawful  money  for  which  he  gave  /*30o  lawful  mon- 
key ;  towards  which  he  paid  /180  and  gave  his 
^«  note  for  the  remaining  fum  01/120  on  intereft. 
"  That  faid  Whipple  then  and  for  Tome  time  before, 
<<  and  ever  fihcc,  hath  been  addicted  to  the  excefSve 
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"  ufe  o(  fpirituous  liquors^  and  prone  to  intoxication 
«  at  all  feafonsy  and  was  and  is  ^  common  drunkard  ) 
«  that  faid  Whipple,  at  the  time  of  faid  contrail  was^ 
«  and.  is  a  perfon  of  a  weak  mind,  and  naturally  be-i* 
«  low  the  level  of  mankind  in  ^neral>  in  point  of 
«  judgment  and  other  mental  abilities,  and  that  at  the 
<<  time  of  making  faid  contra£l,  he  was  tenant  in  the 
«  houfe  of  faid  MfClure ;  and  that  no  perfon  was  prtC- 
<<  ent,  or  confulted  with  upon  faid  bargain^  until  a 
'<  juRice  was  called  to  take  the^  acknowledgment  of 
«  faid  deed,  when  he  found  faid  M<Clure  was  there 
«  with  faid  Whipple  and  his  family,  with  a  bottle  of 
«  fpirits  and  glafles  on  the  table,  but  do  not  find  that 
«  faid  Whipple  was  then  intoxicated.  That  on  the 
<<5thof  March,  A.  D.  1784,  faid  Whipple  re-con« 
**  veyed  faid  premifes  to  faid  M<Clure,  and  save  faid 
*<  note  for  ^f  1 20  j  and  faid  M*Clure  gave  faid  Whip- 
^  pie  a  bond  to  re-convey  to  him  faid  premifes  upon 
<<  'his  paying  faid  j^  1 20  and  the  intereft,  by  the  firft  of 
<(  March,  A.  D.  1787;  that  faid  Whipple  failed  to 
<<  pay  faid  £  1 20  and  intereft  by  the  ift  of  March,  A. 
<<  D.  1787,  and  faid  Mdure  preferred  his  petition 
<<  to  the  fuperior  court  in  September,  A.  D.  1789, 
««  praying  for  a  foreclofure  of  the  equity  of  redemp- 
'*  tion  in  faid  mortgaged  premifes,  and  obtained  a  de- 
««  crce  foreclofing  faid  Whipple  of  his  equity  of  re- 
<<  demption  in  faid  premifes ;  and  took  pofleffion 
«  thereof;  and  in  A.  D  1793,  ^'^^^^^  ^^^^  premifes 
«« to  Lynde  M«Curdy  for  £60  lawful  money.  The 
c<  committee  further  find  that  in  November  A.  D« 
**  17831  faid  M'CIure  recovered  two  judgments 
«  againft  faid  Whipple  for  rents  amounting  to /ij 
<<  which  was  fatisfied  by  being  levied  on  faid  premifes, 
««  alfo  that  faid  M*Clure  paid  about  ;f  7-16-2  for  taxes 
«<  which  faid  Whipple  owed,  and  upon  the  fafts  fta- 
•«  ted  in  faid  report  the  committee  give  it  as  their  opin- 
«« ion  that  the  petitioner  ought  to  recover  of  faid  M* 
«  Clure  what  he  paid  for  faid  premifes  over  £^50 
«<  lawful  money  5  alfo,  the  £60  which  faid  MCluxc 
received  of  faid  M<Curdy  tor  faid  premifes,  deduc- 
ting therefrom  the  aforefaid  fums  of  /13  and 
«  ^7-6-2.'* 
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This  rqport  was  accepted  by  the  court  and  a  decree 
paiTed  accordingly  that  faid  Whipple  ihould  recover 
the  f um  of  £  for  the  balances  due  as  afore- 

faid,  and  his  coft,  and  that  execution  iflue   for  the 
fame* 

By  the  court— It  is  very  clear  in  this'cafe,  that  the 
faid  M<^lure  has  got  a  large  fum  of  money  from  the 
petitioner,  which  in  equity  and  good  confcience  he 
has  no  right  to  have  and  hold  ;  it  is  alfo  as  clear  that 
he  got  it  by  taking  an  unconfcionable  advantage  of 
the  petitioner's  weaknefs  and  incapacity,  ariiing  from 
a  natural  debility  of  intelleds,  increafed  by  a  vicious 
habit  of  intemperance.  The  great  difparity  between 
the  price  given  for  the  houfe^  &c.  and  its  juft  value, 
is  ftrong  evidence  that  there  was  much  impofition  aad 
fraud  pra£lifed  in  obtaining  this  bargain. 

The  only  doubt  in  the  minds  of  the  court  was,  not 
in  refpefl:  to  the  equity  of  the  cafe,  but  whether  a 
fpecid  adiion^f  indebitatus  affumpfit,  would  not  lie 
at  law  to  recover  this  money.  But  as  there  were  no 
precedents  of  this  kind,  wnich  had  taken  place,  the 
principle  being  unfettled  and  the  circumftances  difficult 
to  inveftigate  at  bw,  the  court  decreed  to  the  peti- 
tioner that  jui^ice  which  was  due  to  him.  This 
judgment  was  afterwards,  upon  a  writ  of  error,  re- 
rerfed  in  the  fupreme  court  of  errors. 

]Sarah  Richardfon,  &c.  daughters  and  heirs  of 
Amos  Richardfon,  deceafed,  and  the  grand 
children  of  Jonathan  Richardfon,  deceafed, 
verf.  Zalmon  Treat  Richardfon,  adminiftra- 
tor  on  the  eftate  of  the  faid  Jonathan. 

A  PPEAL  from  feveral  decrees  and  orders  of  the  Perimi  no 
/\  court  of  probate,  viz.  from  the  decree  appoint-  wife  interefted 
mg  laid  Zalmon  adminiftrator,  and  in  accepting  the  ^  ^^^^^  by 
inventory  of  faid  Jonathan's  eftate ;  alfo  in  appoint-  of *an  ^eScT^ 
ing  commiilioners  on  faid  eftate,  and  in  accepting  have  no  right 
their  return,  whereby  faid  eftate  was  found  to  be  in-  ^o  appeal  from 
folvent  5  and  from  die  orders  given  for  the  fale  of  faid  ^^  ""'^  ^^ 
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die  court  of     Jonathan's  eftate,  and  accepting  \  c  return  made  of 
fn°  kl^iStt-"^'  the  fale  of  faid  eftate— for  the  following  reafons,  viz. 
\a^t,*        "     ^*t  f^^^  Jonathan  died  above  twenty  years  ago,  and 
left  no  eftatc,  but  had  conveyed  it  all  away  in  his  life 
time  by  deeds  of  bargain  and  fale,  for  valuable  confix 
derations  ;  part  of  which  was  conveyed  to  their  father 
the  faid  Amos,  by  deed  of  fale  for  a  valuable  confi- 
^  deratioo  ;  that  faid  adminidrator  had  fold  the  fame 

lands  conveyed  to  their  faid  father  as  aforefaid,  for 
Ac  payment  of  faid  debts,  allowed  againft  faid  Jona- 
than's eftate,  the  greater  part  of  which  were  allowed 
in  favour  of  faid  adminiftrator,  and  were  as  follows, 
viz.  •*  the  fum  of  ^88-2-1,  due  on  execution,  and 
«'  the  fum  of  / 1 82-4-1,  due  on  note  to  faiil  adnum« 
"  ftrator — to  Nathaniel  Minor,  ^5-3-2,  to  Jofiah 
«^  Denifon,  2d,  £^'2»  to  Jofiah  Denifon,  jf  1-15-4 — 
«« total, /'286-7-8,'*  when  in  fad  there  was  nothing 
due  to  iaid  adminillratoron  faid  execution  or  note. 

The  appellee  moved  that  faid  appeal  might  be  dif- 
mifledybecaufe  it  did  not  appear  that  the  appellants  had 
any  intereft  in  the  allowance  or  difallowance  of  faid 
debts,  or  that  the  deed  to  their  father  Amos  would  be 
at  all  afiedied  by  the  doings  of  faid  adminiftrator. 

By  the  court — The  caufe  muft  be  difmifled — had 
the  appellants  (hewn  themfelves  to  have  been  heirs  at 
law,  or  legatees  of  faid  Jonathan,  or  that  the  deed  to 
their  father  Amos,  was  a  voluntary  conveyance,  and 
would  be  2ffe€tcA  by  the  allowance  of  faid  debts,  or 
the  fele  by  the  adminiftrator,  they  would  have  enti- 
tled themfelves  to  the  appeal,  but  as  their  father  was 
a  puTchafer  from  the  faid  Jonathan,  for  a  valuable 
confideration,  it  did  not  appear  how  they  were  inter- 
efted  or  could  be  affeded  by  the  doings  of  the  court  of 
probate  or  of  faid  adminiftrator, 

Nathaniel  Morgan  verf*  Nathaniel  Minor,  &c. 
Managers  of  the  Stonington  Lotteiy. 

Pirol  evi.         A    CTION,  declaring  that  the  plaintiff  purchafcd 
fnfavoV^thc    X\.  a  ticket  in  faid  lottery,  No.  40,  which  entided 

ftuntjS  to       nun  to  fuch  prize   as  ihould  be  drawn  ngainft  that 
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number,  fubjed  to  a  dedudiion  of  8  per  cent.— That  prove  that  his 
a  three  thouiaiid  dollar  prize  was  drawn  againft  his  °"'"^<^''.  <=«»« 
number,  whereby  the  defendants  became  hable  to  pay  wLe^daiin- 
iaid  prize  with  die  deduction  afojefaid,  which  they  ed.   if  a  lottery 
had  never  paid.  »« ^^  drawn 

according  to 

The  defendants  plead  not  guilty.     Iffue  to  the  jury,  the  fcheme,  the 

fortunate  td- 

The  plaintiff  offered  to  prove  by  parol  evidence,  vcntMcr*  arc 
that  the  prize  of  ^,000  dollars  was  drawn  aeainft  his  '^oypt^tlcd  to 
number,  this  was  objeded  to.  By  the  court,  he  ac- 
counts are  kept  by  the  managers,  and  are  all  in  tlie 
handsof  the  defendants  ;  the  plaintiff  muft  prove  his 
demand  by  the  belt  evidence  in  his  power,  which  ia 
this  cafe,  may  be  by  parol.  ^Fhe  defendant  proved  that 
tlie  3,000  dollar  prize  was  drawn  againit  his  number. 
On  the  part  of  the  defendants  they  proved  that  by 
miftake  faid  lottery  was  not  drawn  according  to  the 
fcheme,  for  that  there  were  three  numbers  which  were 
not  in  the  box  ;  and  as  they  finifhed  drawing,  there 
were  left  a  blank,  and  a  prize,  and  but  one  number 
againft  them.  No.  560  drew  a  blank,  and  afterwards 
it  drew  500  dollars — ^that  therefore  the  plaintiff  was 
not  entitled  to  this  a£^ion,  becaufe  the  lottery  had  not 
been  drawn  according  to  the  fcheme.  As  the  jury 
^ame  in,  the  plantiff  withdrew  his  a£lion. 

• 

John  Pitts  verf,  John  Clark. 

ACTION  of  the  cafe  for  the  rents  and  profits  of     In  an  aAl«« 
^  four-fifths  of  a  trad  of  land  belonging  to  the  ^V^J^^J^f  |,f 
plaintiff,  and  which  had  been  occupied  by  the  defend-  Und  taken  by 
ant  for  fix  years  paft,  to  pay  what  it  was  reafonably  execution,  pa- 
worth,  &c.  which  was  ten  pounds  per  year,  which  the  *'°1  evidence 
defendant  affumed  and  promifed  to  pay.  toVoS^t 

Plea— Non  affumpfit.     Iffue  to  the  jury.  b'^whkhlhc 

The  plaintiff's  title  was  the  levy  of  an  execution  in  ^^^^H,  '''^^' 
favour  of  Nathaniel  Cary,  againft  William  and  John         "**  ^** 
Clark,  made  on  the  30th  of  January,  A.  D.   1764. 
The  officers*  return  was,  "that  he  made  demand,  and  for 
jrant  of  money,  goods,  &c.  he  levied  on  the  land  of 
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the  debtors,  and  had  it  apprized  oflF  according  to  law 
on  faid  execution/'  and  faid  Gary  by  his  attorney  Sa* 
muel  Huntington,  Efq.  afterwards  conveyed  the  faid 
land  to  the  plaintiff,  riz.  in  March  A.D.  1770. 

The  defendant  ofiered  to  prove  by  parol  teftimony 
that  faid  William  and  John  had  paid  up  faid  execu- 
tion. 

By  the  court — ^The  execution  and  the  officer's  re* 
turn  is  record  evidence  of  the  debt,  and  of  its  not 
having  been  paid  at  that  time  ;  and  to  let  in  parol 
evidence  of  payment  to  contradi£l  the  record,  after 
fuch  a  lapfe  of  time,  would  be  extremely  dangerous  3 
and  any  payments  made  fubfequent  to  the  levy,  would 
in  this  a£bion  he  irrelevant,  unlefs  there  had  been  a 
reconveyance  of  the  land,  for  the  title  by  the  levy  was 
veiled  in  Gary,  and  by  him  afterwards  conveyed  to 
the  plantiff. 

William  Coit  and  "Wlfe^  &c.  verf.  ■         BHhop* 

After  a  party     A    CTION  of  cjeament.    Pica— No  wrong  or 
iTfcraTdr:'    A  diffeifm.     IJue  to  the  jury. 

^  hL  btff-*"  Jofeph  Prentice  was  offered  as  a  witnefs  by  the 
eft,  by  wit-  plaintiff,  and  objed^ed  to  by  the  defendant ;  that  he 
ndTes  and  has  was  interefled  in  the  queftion,  for  that  he  had  within 
faikd^thecmut  tbicc  years  cut  wood  and  timber  upon  (aid  land,  by 

^IcKaoS  ^^^y  ^'^"^  *^  plaintiffs  ;  and  if  they  failed  to  re- 
10  the  coorfe  of  cover  he  would  be  liable  in  trefpafs  to  the  defendants, 
hit  teftimotty,  To  provc  thcfe  f afts  a  number  of  witncffes,  were  ex- 
th^  hlJ'l^S^  amined,  but  failed  in  the  proof,  and  the  witnefs  was 
terefted.  admitted.     In  the  courfe  of  his  teftimony  he  was  afk- 

ed  if  he  had  not  cut  upon  the  land  by  licence  from  the 

plaintiff  within  three  years,  he  anfwered  that  he  had. 

The  defendant  then  moved  that  his  teftimony  might 

be  fet  afide. 

By  the  court — A  party  has  three  ways  to  evince 
the  intereft  of  a  witnefs,  and  have  him  fet  afide — ift. 
By  proving  his  intereft  diredly  by  witneffes — 2d,  By 
challenging  him  on  the  yoire  dire  oath  ;  or  3d,  By 
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permitting  him  to  take  the  witneflesoath,  andinterroga^ 
ting  him  under  the  witneffcs*  oath  refpe£king  his  inter- 
eft.  The  party  may  eiedi  either  of  the  methods,  but 
muft  be  fatisfied  with  the  one  he  adopts.  The  ob- 
je&ion  was  allowed  therefore  to  go  only  to  his  credit, 
under  the  circumftances  of  the  cafe.  Vide  Mallet  vs. 
Mallet,  adjudged  at  Danbury,  January  A.  D.  17931 
I  vol.  Root's  Rep.  501. 

Tideman  JEIull  verf.  Nathaniel  Minor,  £fq. 

ACTION  on  note,  dated   1 8th  of  May  A.  D.     A  ftacute  of 
1777,  for  ^27-12-6  3-4  New- York  ™oney,  ^^^j^^^ 
payable  ii^^elvc  months  with  intereft.  ^J  ^^c  ur«a- 

Plea  iifbar— The  ftatute  of  New-York  pafled  in  J^Mch  «^cd 
A.  D.  X  788,  wherein  it  is  enaded  among  other  things,  before,  without 
that  all  anions  of  the  cafe  other  than  for  flander,  |p«cul  proyi- 
(hould  be  brought  within  fix  years  from  the  time  the 
caufe  of  a6lion  accrued — that  the  note  on  which,  &c. 
was  executed  in  the  ftate  of  New- York — and  that 
more  than  (ix  years  had  elapfed  fince  the  caufe  of 
a£lion  had  accrued. 

The  plaintiff  replied,  that  the  defendant  belonged 
to  Connediicut,  and  immediately  upon  executing  faid 
note,  he  returned  to  Conne^icut,  and  had  refided 
there  ever  Cnce. 

A  demurrer  was  given  to  the  reply,  and  judgment, 
that  the  reply  was  fufficient. 

By  the  court — This  note  is  not  within  the  ftatute, 
but  if  it  was  within  the  letter,  the  ftatute  would  not 
afiedl  it,  being  an  expoft  fa£io  law. 


^^...    ^^    di^/t^ 
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Middkfex  County y  July  Term^  A.  D.  1795. 
Plumb  verf.  Mary  Alfop. 

war  after  the  m\m  court  in  an  action  brought  by  laid  Alfop  vj, 
17th  Sept  1777  Plumb,  on  a  note  dated  the  pm  of  July,  A.  D,  1778, 
for  the  com-     for /*  1 06  lawful  moncv,  payable  in  one  year,  witK 

moncurrencyof  •   ^*'/i  '*f  ^  ' 

thccountrytobe  mterelt. 

latfS  money  ^^^  defendant  plead  in  bar,  that  faid  note  was  giv- 
hythefcaleof  cn  for  the  common  currency  of  the  country,  and 
depreciation  at  was  payable  in  continental  bills,    which,  at  the   time 

^^tn^A.  ^^  ^^  ^^^^  "^^^  ^^^  payable,  by  the  fcale  of  depreciation,- 
were  not  worth  more  than  /'7-1 1-4  lawful  money. 
The  plaintiff  traverfed  the  plea,  and  the  parties  were 
atiffue  to  the  court  ;  and  die  court  found  that  faid 
note  was  given  for  the  common  currency  of  the  coun- 
try, and  gave  judgment  for  the  plaintiff  to  recover 
the  fum  of  £6^j  lawful  money,  the  value  of  the 
bills  at  the  date  of  the  contrad,  and  the  intereft. 
Error  afliened,  that  the  county  court  ought  -  to  have 
affefled  damages  according  to  the  value  of  the  bilb 
when  the  note  was  payable.  Plea,  nothing  errone- 
ous ',  and  judgment,  nothing  erroneous,  and  intereft 
allowed  on  the  judgment. 

Mary  Alfop  veif.  Peck, 

If  the  agree-  A  CTION  of  ejedment,  for  one  acre  and  three' 
mcnt  IS,  that     jf^  quarters  of  land  and  buildings,  writ  dated  Oc- 

may'd?fpof/^of  *^^^  2^^^»  A.  D.  1 794.  The  defendant  plead  that 
the  premifes  in  he  had  done  the  plaintiff  no  wrong  or  diffeiCn,  &c. 

cafe  the  intereft  Iffue  to  the  jury. 
19  not  paid  an- 

nuallf ,  an  ac-       The  plaintiff's  title  was  a  deed  from  the  defendant, 

ment'^i^lMie  if  ^^^^^  day  of  June,  A.  D,   1791,  and  made 

the  intereft  is  defcafable  upon  the  defendant's  paying  to  the  plaintiff 
not  paid.  In  a  certain  note  for  the  fum  of  j^  13  3- 15  lawful  money-; 
ejedmcnt  the  ^vhich  note  was  made  payable  on  or  before  the  expira- 
dam»«^t  ^^o'^.of  four  years  from  the  date,  with  the  lawful  in- 
only  for  the     tereft  annually  ;   but  one  year's  intereft  had  been 
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paid  upon  faid  note,  which  was  endorfed  a$  foUowa,  rents  and  prof- 
«Tttlf27th,  A.  D.    170a,   received  1^7-13-3*  for  »*«'>"/<>'7*** 

^    ^     J  '\       n.       tur      '  \\r      »  ^  •'  1  committed  oo 

one  year's  intercft.    MarjrAlfop."  thcprcmif**- 

The  defendant's  title,  is  an  agreement  executed  bj 
the  parties  on  the  aSthof  June,  A.  D.  1791  ;  which 
Is,  diat  if,  at  the  expiration  of  one  year  from  the  date 
oif  faid  note,  he  the  faid  Peck,  his  heirs,  &c.  (hall 
fail  to  pay  to  the  faid  Mary,  or  her  heirs,  die  ititereft 
%g  conditioned  in  faid  note,  then  the  faid  Mary,  or  her 
heirs,  fhall  be  at  liberty  to  difpofe  of  faid  lands  and 
buildings  to  any  other  perfon  \  and  if  at  the  end  of 
four  years  the  faid  Peck  fails  to  pay  the  principal,  (he 
fliall  have  right  to  fell  the  fame,  paying  back  whatev* 
et  fhall  have  been  paid  of  the  principal.  VerdiA 
and  judgment  for  the  plaintiff. 

By  the  court — It  is  clear  by  the  agreement  that  the 
principal  was  to  lie  four  years,  provided  the  intereft 
was  paid  annually ;  if  not,  at  the  end  qf^  any  one 
year  after  the  date,  the  plaintiff  had  right  to  difpofe 
of  the  premifes,  in  which  the  intereft  was  unpaid. 
Two  year's  intereft  remained  uxvpaid,  for  which  the 
plaintiff  had  right  to  enter.  Evidence  was  admitted 
in  this  cafe,  to  prove  not  only  the  value  of  the  rents, 
but  alfo  the  wafte  committed,  and  for  the  jury  to  cqn-' 
fider  both  in  their  eftimate  of  the  damages. 


ikw^HavAt  Catdtt^y  July  Term^  A.  D.  1795. 
CHhton  verf  Hopkins* 

ACTION  for  a  malicious  profecution,  declaring  x  demand  for  a 
that  the  plaintiff  had  fuftained  a  fair  reputation  breach  of  con- 
and  chafafier,    until  oil  or  about  the   i  ft   day  of^^^^^^^^^ 
March,  A.  D.  1792,  wheit  he  vras  at  Montreal  in  the  ^cov^nt^ 
Province  of  Lower  Canada,  profecuting  his  lawful  not  be  joined  in 
bufinefsi  die  defendant  being  alfo  there  3  and  not  the  fame  aftion. 

Gf 
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Ignorant  of  the  premifes,  but  minding,  contriving  and 
malicioufly  intending  to  dqprive  him  of  his  good  nzxat 
and  reputation,  and  bring  him  into  fcandai  and  dis- 
grace ;  to  fubjcfi  him  to  the  lofs  of  liberty,  the  lofs 
of  property  and  the  riik  of  his  life  ; — did  then  zai 
there  at  faid  Montreal,  on  faid  ift  of  March  A.  D. 
1 792,  contrive  and  invent  a  falfe,  feigned  and  ground- 
lefs  pretence,  that  he  had  loft  a  fum  of  gold,  about 
^48,  and  did  aflert  that  the  fame  was  felonioufly 
taken  and  ftolen  from  him  by  the  plaintiff  at  faud 
Montreal,  and  did  falfely  and  malicio^iily  charge  the 
plaintiff  with  having  ftolen  faid  gold,  and  threatened 
to  profecute  him  for  the  fame,  and  to  make  him  a 
.public  example  ;  unlefs  he  the  plaintiff  would  fettle 
it.  The  defendant  belonging  to  Hartford  in  Con- 
ne£ticut,  and  the  plaintiff  although  confcious  of  his 
innocence,  and  being  a  ftranger  in  a  foreign  country, 
without  friends  and  knowing  that  the  punifiiment  of 
faid  crime  according  to  the  laws  there  in  force,  was 
death;  propofed  to  the  defendant  to  fufpend  any 
further  proceedings,  until  he  fliould  be  able  to  obtain 
more  certain  information  refpef^ing  faid  gold  *,  and 
that  the  plaintiff  would  give  a  bond  with  furety  to 
anfwer  to  faid  charge  after  they  (hould  return  into 
Connedicut ;  to  which  the  defendant  agreed  ;  and 
the  plaintiff  gave  him  a  bond  with  good  fureties,  con- 
ditioned to  be  anfwerable  for  all  the  money  the  de- 
fendant (hoUld  make  it  appear  he  had  loft,  and  the 
plaintiff  had  ftolen  or  taken ;  which  bond  the  defend- 
ant ihcn  and  there  accepted  ;  and  did  epgage  to 
leave  faid  matter  for  a  more  particular  inveftigation 
until  they  fliould  arrive  within  the  United  States ; 
yet  the  defendant  after  taking  the  aforefaid  bond  and 
after  tlie  agreement  aforefaid,  ftill  purfuing  his  afore- 
faid malicious  and  wicked  intention,  did  afterwards, 
on  the  2d  of  March  A.  D.  1 792,-prefent  himfelf  be- 
fore Thomas  M<Cord,  Efq.  a  juftice  of  the  Peace 
within  and  for  faid  diftriil,  and  province  aforefaid, 
and  did  then  and  there  in  the  prefeiice  of  Almighty 
God,  and  being  fwom  on  the  Holy  Evangelifts,  de- 
pofe,  that  a  confidet^ble  fum  of  money  had  been  taken 
from  him>  (meaning,  that  faid  money  had  been  felo* 
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Biouflj  taken  and  ftolen  from  hinii  and  meaning  the 
aforeuiid  fum  of  gold)  and  that,  he  had  probable  caufe 
tofufped,  and  did  fufpe^  that  faid  money  had  been 
taken  by  the  plaintiff;  and  the  defendant  did  there- 
upon pray  procefs  ^?ainft  him  the  plaintiff;  and  the 
defendant  on  his  aforefaid  complaint  did  then  and 
there,  procure  a  warrant  againft  him  the  plaintiff,  and 
the  defendant  did  then  and  there  falfely  an4  malici- 
ouily  enforce  upon  the  plaintiff  the  aforefaid  crime  of 
felony  ;  and  did  malicioufly  caufe  him  to  be  arrefted 
as  a  felon,  by  force  of  faid  warrant,  and  to  be  carried 
before  the  above  iiamed  Thomas  M^Cord,  Efq.  to 
abide  the  fentence  of  the  law  refpe£ting  the  aforefaid 
charge  of  felony ;  and  faid  juftice  did  on  faid  2d  of 
Mardi,  on  a  full  hearing  of  faid  matter,  adjudge  that 
there  was  not  fufficient  evidence  to  commit  the  plain- 
tiff, or  to  hold  him  to  make  further  anfwer  to  faid 
charge  of  felony,  or  complaint,  and  did  releafe  him 
therefrom,  as  by  the  records  of  faid  juftice  ready  to 
be  produced  in  court  would  appear. 

And  the  defbndant  more  effe£^ually  to  complete 
his  aforefaid  wicked  intentions,  did  atfundky  times 
on  or  about  faid  ad  of  March,  there  infinuate,  fug- 
geft  and  affert  in  the  hearing  of  fundry  people,  inhab- 
itants  of  faid  Montreal,  and  others  living  in  diftant 
and  remote  parts,  that  the  plaintiff  had  taken  faid 
money  and  diat  die  plaintiff  had  ftolen  faid  money 
from  him  the  defendant — and  did  by  wfcked  and  ma- 
ficioQs  aflertions,  which  the  defendant  knew  were  f alfe 
and  groundlefs,  induce  them  to  give  credit  thereto — 
whereby  the  plaintiff's  good  name,  &c.  was  expo- 
fed,  and  his  life  and  perfonal  fafety  endangered  ;  that 
at  the  time  of  making  the  affertions  arorefaid  and 
exhibiting  faid  complaint,  the  defendant  had  not  loft 
any  money  as  he  pretended ;  but  faid  accufation  waa 
contrived,  made  and  entered  wantonly,  rafhiy  and  ma- 
licioufly, without  any  the  leaft  color,  caufe  or  pretence. 

To  this  adion  the  defendant  pleaded  a  long  fpecial 
plea  in  bar  ;  which  was  replied  to  and  traverfed  by 
the  plaintiff.  The  defendant  affirmed  over  the  feveral 
matters  traverfed  by  the  plamtiff;  and  the  parties 
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vrere  at  iflueto  the  jury.  The  jury  bjr  their  raHBi 
found  the  fads  put  in  iflbe  by  the  traTenc  in  £&vor  ol 
the  plaintiff  I  upon  whicb.  the  defendant  moved  in  ar« 
reft  of  judgment  on  account  of  the  infufficicncy  of 
the  declaration.  The  court  determined  the  notioa 
in  arreft  to  be  fufficient. 

By  the  court — ^The  plaintiff  has  laid  in  hi?  diecia* 
ration  two  diftindl  independent  caufes  of  a£tion ;  one 
for  a  br^ch  of  contract  and  the  otjtucr  for  a  tort  or 
breach  of  la  v.  It  is  a  principle  of  law^  the  reafon  of 
lyhich  is  obvious,  and  which  has  been  too  long  eftabr. 
liihed  to  need  any  illuftration,  that  a  caufe  c^  adlion 
arifing  from  a.  tort,  and  a  caufe  of  aQion  atiilog  from 
a  breach  of  contrail  cannot  be  joined  in  the  fame 
a^ion ;  that  is,  the  plaintiff  may  not  join  in  one  a£l;ioii 
a  demand  upon  the  defendant  tor  breaking  his  prom- 
ife,  and  alfo  a  demand  for  his  breaking  the  pl^intiff^s 
bones. 

The  declaration  ftates,  that  the  defendant  in  confid- 
eration  of  the  plaintiff's  baring  given  a  bond  with  fure- 
ty  to  pay  him  whatever  fum  of  money  he  the  defendant 
Ihould  make  it  appear  he  had  loft,  &c.  after  they  re- 
turned into  Connecticut,  the  defendant  engaged  to  fuf- 
pend  faid  matter  for  a  more  particular  inveftisation^ 
luitil  they  (hould  arrive  within  the  United  States; 
yet  the  defendant  after  taking  faid  bond,  and  after  the 
agreement  afovefaid,  ftill  purluing  his  malicious  inten-> 
tions,  did  profecute  the  plaintiff  there,  and  did 
not  leave  the  matter  till  they  arrived  within  the  Uni- 
ted States — ^Here  is  a  complete  caufe  of  afikion  ftat- 
ed,  founded  on  a  breach  of  contract,  and  to  which 
no  anfwer  at  all  has  been  given. 

The  plaintiff  has  alfo  ftatcd  in  his  declaration,  that 
on  the  I  ft  of  May  A.  D.  1792,  he  being  in  Montreal, 
in  the  province  of  Lower  Canada,  punuing  his  law- 
ful bufmefs,  the  defendant  being  alfo  there,  and  not 
ignorant  of  the  prcmifes,  but  minding,  contriving  and 
malicioufly  intending  to  deprive  the  plabtiff  of  hie 
good  name  and  reputation,  and  bring  him  into  fcan- 
dal  and  difgrace,  and  to  fubje£t  him  to  the  lofs  of 
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|8hert7>  the  l^fy  of  pK^crty,  apd  to  the  riik  of  his 

life^  did  then  $aid  there  contrive  and  invent  z  faUe^ 

JFeigned  and  groundlefs  pretence,  th^t  he  had  loft  a> 

ftsm  of  gold  about  /'48»  and  did  aiTert  that  the  iame 

•w^  felonioufly  taken  and  ftolen  from  him  by  the 

plaintiff)  and  did  at  faid  Montreal,  falfely  and  mali- 

cioufly  charge  the  plaintiff  with  having  ftolen   faid 

gold — and  the   defendant  ftill  purfuing  his  aforefaid 

malicious  and  wicked  intentions,  did  afterwards  on 

the  2d  day  of  Mvch,  A.  D.  1792,  prefent  himfclf 

before  Thomas  MCord,  a  juftice  of  the  peace  in  and 

for  faid  diftrid:  and  province    aforefaid,  and  being 

fwom,  did  depofe,  &c.  as  laid  in  the  declaration  ; 

from  which  charge  he  aUedges  that  he  was  legally 

acquitted,  and   that  the  defendant  had  not  loft  any 

money  ;  but  that  faid  accufation  was  contrived,  made 

and  entered,  wantonly,  raihly  and  raalicioufly,  with- 

oat  any  the  leaft  color,  caufe,  or    pretence.    Here 

is  a  diftinfl  and  perfed  caufe  of  a£tion  laid,  founded 

bu  a  tort,  wholly  independent  of  the  other.    Now  if 

the  agreement  and  the  breach  of  it  had  been  laid,  on<f 

ly  as  an  aggravating  circumftance  to  enhance  the  dam«^ 

ages,  and  the  only  gift  of  the  a£lion  had  been  th^ 

malicious  profecution  ;  or  if  the  agreement  and  thq 

breach  had  been  laid  as  the  gift  of  the  action,  and  the 

malicious  and  falfe  prpfecution  had  been  fet  forth,  to 

fkcw  the  aggravations  of  the  bii^ach,  they  might  have 

been  reconciled  and   the  declaration  fj^ved— out  this 

cou^  not  be  done,  in  this  cafe,  confiftently  with  any 

rules  of  €onftru£tion. 

Some  of  the  court  had  doubts  with  refpe^  to  odw 
er  parts  of  the  decbration  ;  as  this  a£bion  is  for  a  ma- 
licious profe(:ution,  fet  on  foot  in  a  foreign  jurifdic* 
lion,  the  declaration  ought  to  have  fet  forth  what  the 
law  of  t^al  jurifdidion  was,  refpeding  the  nature  of 
^e  crime  and  its  punifhment,  for  which  the  plaintiff 
was  profecuted ;  and  alfo  the  power  and  juriicli£lioii 
of  the  juftice  \  thefe  all  being  in  a  foreign  country, 
cannot  be  known  by  the  court,  only  as  they  are  al- 
iedged  and  proved,  like  any  other  matters  of  fa£t. 
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This  judgment  was  afterwards  carried  by  writ  of 
error  to  the  fupreme  court  of  errors,  and  there  affirm- 
ed June  A.  D.  1796. 

Mary  and  Thomas  Woofter,  adminiftrators  of 
David  Woofter,  Efq.  deceafed,  verf.  Silva- 
nus  Bifhop. 

An  a^on  of  A  CTION  of  debt  on  judgmcft,  declaring  that 
▼or^of^dmiD^  jfj^  before  the  adjourned  county  court  holden  at 
iftraton  en  a  New-HaTcn  on  the  fecond  Tuefday  of  January  A.  D. 
jiul^j;meDt  reco-  1775,  faid  David  Woofter,  beiixg  in  life,  recovered  a 
^"i^Li'-^^K-  judgment  againft  faid  Silvanus  Bifhop,  for  the  fum  of 
^  tiac.'"  jC^°  ^^^  ^"'^  ;f  3"^"9  ^^^^  which  the  defendant  had 
never  paid. 

The  defendant  having  prayed  oyer  of  the  judgment 
decbred  upon,  which  being  read  to  him,  was  in  the 
words  foUowing,  viz.  «  At  an  adjourned  county  court 
•«  holden  at  New-Haven  on  the  fecond  Tuefday  of 
<«  January  A.  D.  1775,  David  Woofter  recovered  a 
«  judgment  againft  Silvanus  Bifliop,  in  a  plea  of  the 
<c  cafe  on  note,  dated  the  28th  of  O&ober  A.  D.  1 768, 
««  for  /20  debt  and  ;f  3-2-9  coft.  Execution  grant- 
"  ed  March  20th,  A.  D.  1775*' — ^"d  thereupon  the 
defendant  pleaded  that  the  pLaintiffs'  declaration,  &c. 
were  infufficient  in  the  law.  The  plaintiffs  joined  the 
demurrer. 

Upon  arguing  the  caufe,  and  fome  obfervafions 
which  fell  from  the  court,  the  defendant  moved  for 
liberty  to  alter  his  plea,  which  was  granted ;  he  then 
added,  upon  which  judgment,  execution  iflued  in  the 
life  time  of  faid  David,  and  prayed  judgment. 

And  the  plaintiffs  replied,  that  faid  execution  had 
never  been  levied  nor  any  way  paid  or  fatisfied.  To 
which  the  defendant  demurred. 

Judgment — ^That  the  reply  of  the  plaintiffs  was 
fufficicnt  and  for  them  to  recover. 
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Fowler  verf.  Collins* 

ACTION  of  the  cafe  for  words,  charging  the    A  recordmay 
phintifF  with  the  crime  of  ftcaling  and  of  com-  ""^^f^^  ^ 
mitting  a  forgery.  glonft  mo^ 

Plea-Not  guilty.     Iffue  to  the  jury.  J^ty'toir* 

The  defendant  in  this  cafe,  in  order  to  prove  that  ^e^wiSiST  ^ 
the  pIainti£F  had  been  guilty  of  a  forgery,  ofiered  in  prove  the  truth 
evidence  the  record  and  judgment  of  the  fuperior  ^  certain 
court  in  a  caufe  between  Chitington  and  Seth  Tur-  1^^^^^^ 
ner  \  in  which  trial  a  power  of  attorney  fet  up  by  faid  j,  depending 
Turner  to  be  a  power  from  faid  Chitington  to  faid  againft  him 
Fowler,  to  receive  money  of  Turner,  was  found  to  forfpeakingth* 
be  a  forgery.     This  Was  objeaed  againft,  and  bv  ^*^  ^^''^•' 
the  court,  it  cannot  be  given  in  evidence  in  this  cafe 
againft  Fowler,  he  not  being  a  party  to  that  judg- 
ment. 

The  defendant  alfo  moved  that  faid  Chitington  and 
wife  might  teftify  relative  to  faid  power  of  attorney's 
being  altered  by  faid  JF'owler,  and  were  admitted, 
notwithftanding  faid  Fowler  had  then  an  a^ion  of 
defamation  depending  againft  faid  Chitington  for 
faying  that  he  had  forged  faid  power  of  attorney. 

By  the  court — Chitington  is  not  interefted  in  the 
event  of  this  fuitj  nor  can  what  he  teftifies  be  ufed 
in  his  favor  in  any  other  fuit,  and  in  order  to  make 
0ut  *an  intereft  in  the  queftion,  it  is  not  enough  that 
Fowler  has  fued  him  for  fpeaking  the  words,  but 
that  he  in  fa£t  has  fpolcen  them ;  befides,  the  de- 
fendant b  interefted  in  the  teftimony  of  Chitington 
and  wife,  and  the  plaintiff  may  not  deprive  him  of 
it,  by  bringing  a  fuit  againft  the  hufl)and. 


Fowler  verf.  A.  Norton. 

CnON  of  cjeament  for  1.5  of  a  tra£k  of  land  A  pcrion  wh» 
lying  in  common  with  the  defendant's  land.      u"d  fo/a  val- 

Plca-no  wrong,  &c.-Ifluc  to  the  jury.  S.  ^dlS" 
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tcrwardj  it  is  The  pbintiff 's  titk  iras  an  ezectition  againft  Heti« 
ukeabya  cro-  iy  Norton,  onc  of  thc  fona  and  heirs  of  QiarlesNor- 
c^^o^^^  *<«»  dcccafed;  dated  aili  June,  A.  D.  1794,  and 
beawitueTsto  levied  (HI  the  7th  Jiilj,  A.  D.  1704,  upon  the  faid 
prove,  either  Henry's  undivided  fliare  of  his  father's  eftate*  Thc 
kdicCTCCTK  defendant's  title  was  a  deed  from  Henry  and  G.  Nor- 
tMD,  or  that*  ton,  for  the  ccHifideration  of  ^70,  of  all  thefar  right 
the  deed  isfran-  in  their  father's  eftate,  dated  23d  of  April,'  1787, 
diileat.  ji^^i  recorded  thc  0th  of  Oaobcr,  1 793.    The  plain- 

tiff attempted  lo  prove  this  deed  io  be  fraudulent  4 
upon  which  the  defendant  attacked  the  plaintiff's  debt 
as  being  fraudulent,  ahd  in  order  to  prove  it  he  offer- 
ed faid  Henry  Norton  as  witnefs ;  but  by  the  tourt  he 
cannot  be  admitted  ;  he  ha^fold  the  land  to  the  de- 
fendant, and  ihe  plaintiff  has  taken  it  by  execution  ti> 
pay  a  judgment  <kbt  he  had  againft  him  s  he  cannot 
be  a  witnefs  againft  the  deed  he  gave  to  the  defendant, 
nor  againft  the  debt  for  v^fhich  the  plaintiff  recovered 
judgment  againft  him. 

Daniel  Ford,  fon  and  heir  6f  John  Ford,  de- 

ceafed. 

the  jttd^  of  A  t'PE  AL  from  a  judgment  6f  the  court  of  pnv 
probate  may  be  Jr\  bate,  approbating  the  laft  will  and  teftamcnt 
a^^tncfctoa    ^  f^j  j^j^^  p^^.^  .  f^^  ^^  followii^  rcafons,  viz. 

Edward  Rufiel,  Efq.  the,  judge  of  probate,  who  pro- 
ved and  approved  faid  will,  was  appointed  die  execu- 
tor of  faid  will ;  was  one  of  the  witnefles  to  (aid  wQl  ; 
and  was  alfo  a  debtor  to  faid  John  Ford,  die  teftator. 
That  he  could  not  be  elecutor,  to  procure  faid  will  to 
be  proved  and  to  execute  it  $  witndCs,  to  prove  it  i  and 
judge,  to  approve  it  at  the  lame  time* 

The  appellee  replied,  thatbefofe  the  probate  of  {aid 
tirill,  faid  Edward  Ruflel  refigned  the  ofBce  of  execu- 
tor to  faid  will.    To  diis  a  demurrer  was  given. 

By  the  court— The  reply  is  fufficient»  Thc  office 
of  executor,  the  judge  has  divefted  himfelf  of  by 
refigning  it ;  and  the  jiidge  of  probate  may  be  a  wit- 
liefs  to  a  ^rill.  See  MClean  vs.  Barnard,  i  voL 
Root's  Rep.  462,  and  Straton  vs.  Straton,  ante. 
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iFairfield  County f  Augu^  Term^  A.  D.  11795. 

William  Laight  verf.  Ifaac  Tomlinfon. 

SCIRE  FACIAS,  declaring  that  he  was  adoiiai.  b  «  feiri  &ciai 
ftratoron  theeftateof  Abraham  BiggSi  who  wai  g^^jg"*" 
fumving  partner  of  Thomas  Pennington  of  Briftol,  g^erred,  that 
in  Great  Britain,  deceafed  ; — that  on  the  28tb  of  the  defendiat 
Detember  A.  D.  l^^^y  he  took  out  a  writ  of  attach-  «»^th«  origiad 
ment  againft  Charles  M^Evers  of  New-Tork,  as  ad-  tf/c'^ondS*'  "* 
miniftrator  aforefaid,  for  a  debt  faid  Charles  long  debtor  at  the 
before,  and  then  owed  to  faid  company  of  Biggs  and  time  the  writ 
Eenntngton ;  faid  Charles  being  an  abfent  abfconding  wat  fcrvcd,aiid 
debtor,— and  therein  dircded  that  copies  fliould  be  ^ciSbcd*  a 
left  with  Ifaac  Tomlinfon  of  Woodbury,  as  agent,  creditor  muft 
attorney  and  debtor  to  (aid  Charles  M'Evers  and  faid  *?^«  ^^^  xat^» 
Charles  and  company  ;  and  copies  were  left  accord-  je^Mid^of^thc 
ingly  with  faid  Ifaac  on  the  9th  of  February  1788  ;  gamilhee  with- 
and  faid  writ  was  returned  to  the  county  courts  hoi-  in  iizty  days  of 
deii  at  Ftirfield  on  the  3d  Tiiefday  of  AprU  A.  D.  '*'\^'^«*^■^ 
1788  ;  and  before  the  adjourned  county  court  hoi-  higKiaedy, 
den  at  faid  Fairfield  on  the  4th  Tuefday  of  January 
A.  D.   1 789,  he  recovered  judgment  for  /*7ooo  debt 
and  £12-7-6  coft  :   And  on  the  4th  day  of  July  A. 
D.  1789,  he  prayed  out  execution  on  faid  judgment 
of  that  date,  returnable  to  the  then  next  November 
coimty  court  j  which  execution  was  delivered  to  an 
officer,  who  returned  the  fame,  endorfed  October  8tb, 
1789,  that  he  had  made  diligent  fearch  throughout 
his  precinQs  and  could  find  neither  the  perfon  nor 
.the  eilate  of  the  debtor  whereon  to  levy,  and  alfo  that 
he  made  demand  of  faid  Ifaac  of  monies  to  fatisfy  faid 
execution,  but  lione  was  paid — AUedging  that  faid 
judgment  and  execution  remained  in  force  unfatisfied, 
and  that  faid  Ifaac  was  and  at  the  time  of  leaving  faid 
copy  in  fervice  and  ftill  is   agent  and  debtor  to  faid 
Charles  M^Evers  and  to  faid  Charles  and  company, 
to  the  amount  of  faid  etecution.     Writ  dated  29th 
March,  A.  D.  1791* 

Ifaac  Tomlinfon  plead  and  fhewed  caufe  why  no 
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recovery  (hould  be  had  againft  him.  He  admitted 
that  on  the  9th  of  February  A.  D.  1788,  when  faid 
copy  was  left  with  him  in  fervice,  he  was  indebted 
by  notes  to  faid  Charles  jf  930-1 1-2  York  money,  and 
to  faid  Charles  and  company  the  fum  of  jf  927-0-7, 
and  no  more  ;  alfo  that  the  writ,  procefs  and  fenrice, 
and  the  judgment  and  execution  was  as  ftated  in  the 
fcire  facias,  and  alledged  that  no  demand  was  niiLdc 
upon  him  by  faid  execution  until  the  8th  of  Odober 
A.  D  1789..  And  that  on  the  5th  of  November  1790, 
Charles  W.  Apthorp  brought  forward  his  allien  on 
borfd'Sigainft  faid  Charles  M^Evers  as  an  abfconding 
debtor,  demanding  ^^  20,000,  and  ferved  the  defend- 
ant with  a  copy,  as  attorney  and  debtor  to  faid 
Charles  on  faid  5  th  of  November  A.  D.  1 790  ;  which 
writ  was  duly  returned  to  New-Haven  county  court, 
holdenon  the  4th  Tuefday  of  November  1790 — and 
on  the  3d  Tuefday  of  March  A.  D.  i79i>  the  faid 
Apthorp  recoveredjudgment  againft  faid  M*Evers  for 
^20,000  debt,  andj^i-11-9  coft,  and  took  out  exe- 
cution and  delivered  it  to  a  proper  officer,*  who  had 
made  demand  of  the  faid  Ifaac-^but  he  refufed  to  pay 
it  on  account  of  the  pendency  of  faid  Laight's  fuit  i 
and  faid  execution  remained  unfatisfied.  And  faid 
Ifaac  further  plead,  that  on  the  J4th  of  November 
A.  D.  1786,  the  faid  Charles  M«Evers,  todefiraud  his 
creditors  and  to  avoid  the  debt  of  faid  Apthorp,  did 
make  over  and  afTign  all  his  effe£ls,  &c.  to  Gulian 
Verplank  and  to  Daniel  C.  Verplank,  by  a  fraudulent 
conveyance  ;  by  which  he  conveyed  all  his  lands  and 
the  greateft  part  of  his  property  in  the  ftate  of  New- 
York,  and  all  bis  efFe£ls  and  debts  in  this  ftate,  inclu- 
ding the  debt  due  from  faid  Ifaac,  to  them  in  truft  to 
hold  and  apply  fo  much  thereof  as  ftiould  be  necefTa- 
ry  and  proper  for  the  fupport  and  maintenance  of 
faid  Charles  and  family — and  on 'this  further  truft, 
that  they  (hould  pay  and  fatisfy  fuch  debts  and  de- 
mands on  faid  Charles  or  Charles  and  company,  or 
fuch  parts  of  faid  debts,  and  upon  fuch  terms  and 
conditions,  as  to  them  ftiould  feem  legal,  juft'and  rtghtf 
'  and  after  paying  all  faid  debts,  that  diey  ftiould  re- 
convey  all  the  reCdium  to  faid  Charles  M*Evers— 
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which  conveyance  was  receiYed\nd  accepted  by  faid 
Gulian  and  Daniel,  for  the  purpofe  of  covering  the 
effeds  of  faid  Chades  and  defrauding  his  creditors — 
And  that  the  faid  Gulian  and  Daniel  and  faid  Laight 
with  the  fame  fraudulent  intent  and  deiign,  procured 
and  inftituted  faid  original  fuit  in  favor  of  faid  Laight 
againft  faid  Charles  M^Evers ;  in  which  faid  judg- 
ment was  rendered,  and  for  the  affirmance  of  which, 
this  fcire  facias  was  brought ;  and  the  whole  of  faid 
proceedings  in  faid  caufe  were  procured  and  devifed 
by  fraud  and  coUufion  between  faid  truftees  and  faid 
Laight,  to  carry  into  effeA  the  fraudulent  purpofe 
of  faid  affignment,  and  to  avoid  the  debt  of  faid  Ap- 
thorp. 

The  plaintiff  replied  and  affirmed,  that  the  judg- 
ment recovered  by  himagainft  faid  M«Evers,  was  for 
a  boHH  fide  debt  due  from  him  to  faid  Pennington  and 
Biggs,  »nd  recovered  without  any  fraud  or  collufion— 
without  that,  that  faid  Laight,  Gulian  and  Daniel 
(2.  Verplank,  with  a  fraudulent  intent,  devifed 
and  inftituted  faid  original  procefs  in  favour  of  faid 
Laight,  againil  faid  M^Evers  above  recited,  and  with- 
out that  diat  the  proceedings  thereon,  were  by  fraud 
and  coUufion  between  faid  Verplanks  and  faid  Laight, 
to  carry  into  efieA  the  fraudulent  defign  of  faid  affign- 
ment, and  to  defeat  the  debt  of  faid  Apthorp,  all  in 
manner  and  form  as  the  defendant  in  his  ple^  in  bar 
had  alledged. 

The  defendant  affirmed  over  his  plea  in  bar,  and 
the  parties  were  at  iflue  thereon  to  the  court. 

The  court  found  that  faid  original  fuit  in  favour  of 
faid  Laight,  againft  faid  M<Evers,  was  not  devifed  and 
inftituted  by  faid  Ls^ight,  Gulian  and  Daniel,  with  a 
^  fraudulent  intent  \  and  that  the  proceedings  thereon 
were  not  by  fraud  and  coUufion  between  faid  Ver- 
planks and  laid  Laight,  to  carry  into  eSeSt  the  fraudu- 
lent defign  of  faid  affignment,  and  to  defeat  the  debt 
of  faid  Apthorp,  as  the  defendant  in  his  plea  and  ref- 
joinder  had  aUedged,  In  the  courfe  of  the  trial  it 
appeared  that  the  debt  due  from  the  defendant  to  faid 
Charles  M'Evers  and  company,  was  the  property  of 
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faid  Charles,  by  force  of  an  ai&^nment  made  to  Um 
previous  to  the  fervice  of  the  original  fiut. 

In  this  cafe  two  queftions  of  law  were  made,  riz. 
ifti  Whether  the  gamifhee  might  take  advantage  of 
the  (randulency  of  the  original  fuit  and  judgment,  as 
it  refpeded  creditors,  to  avoid  paying  his  debt. — id. 
Whether,  to  entitle  the  plaintiflF  to  recover,  he  ought 
Bot  to  have  taken  out  execution  and  made  demand  of 
the  gamifhee  within  fixty  days  of  the  judgment. 

As  to  the  firft  queftion,  whether  the  gamiflKee  could 
take  advantage  of  the  fraudulency  of  the  ordinal  ac- 
tion againft  uie  abfcondine  debtor,  to  avoid  the  credi- 
tors' fuit  againft  him  :  The  court  having  found  that 
the  original  fuit  in  this  cafe  was  not  fraudulentj  that 
queftion  was  laid  out  of  the  cafe. 

As  to  the  fecond  queftion,  whether  the  execution 
ought  not  to  have  been  taken  out  and  demand  made  of 
the  defendant,  faid  Tomlinfon,  within  fixty  days  of  the 
judgment :  llie  court  were  of  opinion,  that  it  was 
highly  reafonable  that  it  (hould  be  fo  ;  but  they  con- 
6dered  the  ftatute  which  regulates  proceedings  of  this 
kind,  which  is,  «  And  if  judgment  fliall  be  rendered 
<^  for  the  plaintiff  in  the  original  fuit,  all  the  goods 
«<  or  efiedis  which  are  in  the  hands  of  the  attomevs 
«  8cc.  to  the  value  of  faid  judgment,  (hall  be  liable 
**  and  fubjeded  to  the  execution  mnted  on  fuch  judg- 
es ment  towards  fatisfying  the  fame,  and  from  the 
**  time  of  ferving  the  writ  or  fummons,  afranefaid,  that 
«<  is,  the  original  writ,  ftiall  be  liable  and  be  fecured 
<<  in  law  in  the  hands  of,  and  may  not  otherwife  be 
*«  difpofed  of,  by  fuch  attorney,  agent,  &c.  And  in 
«  cafe  fuch  attorney,  &c.  fhall  tranSfer,  remit  or  con- 
**  vert  to  his  own  ufc  any  of  the  efieds  of  fudi  ab- 
•«  fconding  debtor,  after  the  time  of  his  being  fcnrcd 
•«  with  faid  original  writ,  againft  faid  debtor,  which 
•«  were  in  his  hands  at  tlie  time  of  faid  fervice,  with- 
tt  in  what  fliall  fatisfy  the  judgment  againft  the  princi- 
«  pal,  or  that  fliall  not  cxpofe  and  fabje^  fuch  goods 
«  and  effefts  of  fuch  debtor  in  his  hands  to  be  tzkcn 
<«  on  execution  againft  faid  debtor,  for  and  towards 
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ft  fatisfying  faid  judgment ;  fo  far  as  they  wiU  ex* 
<<  tends  fliall  be  Uable  to  fatisf y  the  fame^  of  lus  own 
<<  proper  goods  or  eftate  as  much  as  if  it  was  his  own 
^<  proper  debt  ^  and  a  writ  of  fcirq  facias  may  be  ta« 
«<  ken  out  from  the  clerk  of  the  court,  where  tne  judg* 
f<  ment  was  given,  againft  fuch  attorney,  &c.  axKl 
«  upon  his  default  of  appearance,  or  refufal  to  dif- 
<<  clofe  upon  oath,  what  goods  and  efleAs  of  fuch  al>- 
•<  fconding  debtor  are  or  were  in  his  hands  or  poflef- 
'^  lion,  judgment  ihall  be  entered  up  againft  him  as 
«  for  his  own  proper  goods  and  eftate.'*  '^ 

Here  is  no  time  limited  in  which  execution  fhall  be 
taken  out  an.d  demand  made  by  the  creditor  of  the 
attorney,  &c.  of  the  tScCts  of  the  abfconding  debt- 
or's in  his  hands  ;  nor  in  which  a  fcire  facias  mall  be 
taken  out  againft  faid  attorney,  &c.  Where  a  debt* 
or's  perfon  is  attached  and  committed  to  prifon  for 
want  of  bail,  the  law  is  exprefs  that  the  execution 
muft  be  taken  out  and  levied  upon  the  debtor  within 
five  days  after  the  riCng  of  the  court,  &c.  or  the 
debtCHTwiU.not  be  holden.  So  in  cafe  of  bail,  the 
execution  muft  be  taken  out,  and  a  non  eft  returned 
within  fixty  days  or  the  bail  wtU  not  be  holden,  and  a 
fcire  facias  muft  be  taken  out  in  twelve  mcxiths  from 
the  judgment  againft  the  bail ;  fo  where  peribnal 
l^operty  is  attached,  the  execution  muft  be  taken  out 
and  Jevied  within  fixty  days,  and  in  cafe  of  real  prop- 
erty it  muft  be  taken  out  and  levied  within  four 
months  of  the  judgment,  or  the  property  in  either  of 
the  above  cafes  will  not  be  holdeiw- fo  the  law  requires, 
thattipon  all  writs  of  attachment,  bond  fliall  be  giv- 
en ;  but  on  fummons'  againft  absconding  debtprs, 
which  is,  as  efiedually  to  fecure  property  in  the 
hands  of  the  attorney,  agent,  fador,  truftee  or  debtor^ 
no  bond  is  inquired — and  although  it  appeared  to  the 
court  to  be  highly  reafonable  that  there  fhould  he  a  law 
pf  limitation  in  cafes  like  to  the  one  under  confideration, 
yet  diey  could  not  fay  that  there  was  any,  which  the 
defendant  could  plead  in  bar  of  the  plaintiff's  right  of 
recovering,  or  which  would  juftify  the  court  in  faying 
tliat  the  plaintiff  (hould  not  recover.    Judgment  was 
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therefore  for  the  plaintt£F  to  recover  the  efie£ts  of 
Charles  M^Evers  in  the  hands  of  faid  gamiihee  which 
was  the  debt  he  owed  to  faid  company,  alfo  the  debt 
he  owed  faid  Charles  in  his  private  capacity.  For  it 
appeared  from  the  evidence  that  the  debt  due  to  faid 
company  was  faid  Charles  M'Evers,  by  aflignment. 

This  judgment  was  afterwards  ijieverfed  by  the  fu- 
preme  court  of  errors,  in  June,  A.  D.  1 7961,  upoa 
the  three  following  grounds. 

Firft,  it  doth  not  appear  by  any  averment  in  the 
fcire  facias  that  faid  Charles  M<£vers  was  an  abfent  ab- 
fconding  debtor,  or  that  he  was  fo  defcribed  to  be  in 
the  origmal  procefs  againil  him,  when  faid  copies  were 
left  in  fervice  witli  faid  Tomlinfon,  on  the  9th  Feb- 
ruary, A.  D.  1788  J  which  it  viras  neceflary  (hould 
have  been  averred  in  the  fcire  facias,  in  order  to  ren- 
der the  garpiihee  liable ;  for  this  defed):  in  the  declara- 
tion, judgment  ought  to  have  bee;i  for  the  defendant* 

Secondly,  Becaufe  judgment  was  rendered  againft 
faid  Charles  M^Evers  at  the  adjourned  county  court, 
holdenon  the  4th Tuefday  of  January,  A.  D.  1789, 
and  no  execution  was  taken  out  until  on  the  4th  of 
'  July,  A.  D.  1789  $  and  no  demand  made  oJF  the 
defendant,  faid  Tomlinfon,  until  the  8th  of  0£lober 
A.  D.  1789,  M^ich  was  more  than  fixty  days,  from 
the  judgment,  the  time  limited  by  ilatute  for  perfonal 
property  attached  to  be  holden  after  the  judgment^ 
and  is  an  unreafonable  delay  ;  and  although  the  ftat- 
ute  does  not  provide'  any  exprefs  limitation  in  this 
cafe,  yet  it  is  clearly  within  the  reafon  of  the  limita* 
tion  in  other  cafes  umilar  to  this. 

Thirdly,  The  judgment  is  apparently  unjuft,  for 
it  is  for  the  whole  fum  due  from  the  defendant  to. 
Charles  M<£vers,  and  Charles  M'Ever^  and  company, 
when  it  ought  to  have  been  only  for  what  the  gar- 
nifhee  owed  Charles  M'Evcrs  in  his  private  charac- 
ter and  his  proportion  of  the  debt  due  to  the  com- 
pany. 
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John  St.  Andrews  ver/.  Michael  Lockwood; 

ACTION  on  covenant,  declaring  that  the  dc-  Nopcrfonmair 
fendant,  as  adminiftrator  of  Jabez  Lockwood,  ta^c  advanuge 
did  by  deed  dated  21ft  of  Oftober  A.D.  1785,  for  ^*;j^^^^^^ 
the  confideration  of /81,  fell  and  convey  to  the  plain-  cr*8  title,  in  ad- 
tiff  two  pieces  of  lana  dcfcribed  in  faid  deed,  and  cov-  vanccmcnt  of 
cnanted  and  engaged  for  hirafelf,  &c.  that  faid  Jabez  ^"/^"j^^  ^^ 
was  well  fcifed,  and  that  he  had  good  right  to  fell,  ^jji^J  hasbcm 
Sec.  alfo  engaged  for  himfelf,  &c.  to  warrant  and  prevented  be- 
defend  faid  lands  to  the  plaintiff,  his  heirs  and  affigns,  ing  recorded  by 
ajrainft  all  claims  and  demands— That  die  defendant  ^'^^^*^*^ 

-o,  -  ,.  /••/••iTi.  when  recordea» 

had  not  kept  his  covenants ;  for  that  laid  Jabez  was  prevail  agajaft 
not  feifed  of  faid  lands  in  his  life  time',  and  the  de«  a  btcr  deed  al- 
fendant  had  no  right  to  fell  them,  and  that  Gideon  though  recordr 
Lockwood  had  fince  evinced  by  judgment  of  the  ^^  ^^^^^  *'• 
county  court,  that  he  had  a  good  right  to  about  five 
and  an  half  acres  of  faid  granted  premifes. 

Plea-^That  the  defendant  had  kept  and  perform- 
ed his  covenants  in  faid  deed,  and  had  good  right 
to  fell   faid  lands.  ' 

The  plaintiff  replied,  that  on  the  15th  of  June  1772, 
faid  Jabez  Lockwood  was  well  feifed  of  faid  lands, 
and  on  the  fame  day  bargained  and  conveyed  the 
fame  by  deed  of  that  date  to  Simeon  Couch,  in  mort- 
gage, to  fecure  the  fum  of  ^^  16- 10,  and  the  intereft^ 
to  be  paid  on  the  15th  of  June  1774 — ^that  faid  fum 
being  unpaid  on  the  9th  of  December  A.  D.  1789, 
faid  Couch  for  the  confideration  of  /2I  lawful  mo- 
ney, did  rcleafe  faid  mortgaged  premifes  to  Thaddeus 
Bennet,  which  deed  was  duly  acknowledge  and  re- 
corded ;  and  faid  Bennet  by  deed  of  the  fame  date 
releafed  and  quit  claimed  all  his  right  in  faid  mort^ 
gaged  premifes  unto  Gideon  Lockwood ;  and  faid 
Gideon  diereupon  entered  upon  faid  premifes  and 
ever  fince  had  held  the  fame ;  and  that  the  plaintiff 
fued  faid  Gideon  in  an  a£tion  of  eje£);ment  for  faid 
land,  before  the  county  court  holden  at  and  the 

faid  county  court  gave  judgment  on  the  plea  of  not 
guilty,  that  faid  Gideon  was  not  guilty — that  faid 
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Jabez  was  not  in  his  life  time  and  at  his  death  well 
feifed  of  faid  land^  nor  had  the  defendant  good  risht 
to  feU  the  faLmtf  and  the  defendant  had  not  kept  his 
covenants. 

The  defendant  rejoined,  that  his  deed  to  the  plain- 
tiff mentioned  in  the  declaration,  was  dulv  recorded 
on  the  iQth  day  of  January  1787,  and  tne  deed  to 
faid  Coach  from  faid  Jabez,  dated  the  15th  of  June 
1772,  was  recorded  on  the  4th  of  January  1790,  and 
not  before. 

The  plaintiff  furrejoined,  he  admitted  the  deed  froni 
the  defendant  to  the  plaintiff  to  have  been  recorded 
on  the  loth  of  January  1787,  and  the  deed  fcom  fiiid 
Jabez  to  faid  Couch  not  to  have  been  put  on  record 
until  the  4th  of  January  1790 — Yet  that  on  or  about 
the  8th  of  March  1780,  faid  Bennet  paid  to  faid 
Couch  £22  lawful  money,  which  Couch  received  ixi 
full  of  faid,  mortgage  and  of  faid  Couch's  right  there- 
in, and  gave  his  receipt  therefor  accordingly  to  faid 
Bennet  v  and  thereupon  he  fold  and  delivered  to  faid 
Bennet  faid  mortgage  deed  ;  and  that  the  defendant 
afterwards,  on  or  about  the  loth  of  June  1783,  by 
art  and  fraud,  got  faid  mortgage  deed  into  his  hands, 
and  wickedly  and  fraudulently  withheld  faid  deed 
from  faid  Couch  and  Bennet,  to  prevent  its  being 
recorded,  until  the  15th  of  June  1789  j  and  in  the 
mean  time,  viz.  on  the  21ft  of  Odtober  ]L785,  the 
defendant  then  holding  f^id  mortgage  deed,  which 
he  artfully  concealed  from  the  plaintiff,  fold  and  con- 
veyed faid  lands  to  the  plaintiff  by  deed,  fet  forth  in 
the  declaration ;  and  after  having  faid  deed  recorded, 
he  delivered  up  faid  mortgage  to  faid  Bennet,  which 
was  recorded  as  aforefaid,  ail  in  manner  and  form* 

The  defendant  rebutted — ^he  admitted  that  Bennet 
paid  /22  to  Couch,  which  was  due  oil  faid  mortgage^ 
yet  that  he  paid  it  with  the  money  of  faid  Jabez  as 
his  agent  and  for  his  ufe,  and  faid  Bennet  took  up  iaid 
mortgage — ^and  after  faid  Jabez's  death,  he  delivered 
the  fame  to  the  defendant  as  his  adminiftrator  $  and 
that  faid  deed  lay  in  the  hands  of  the  defendant  tb« 
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thne  it  remained  there,  Vj  the  confjnit  of  laid  Ben-* 
net'— without  that,  that  on  the  loth  of  June  1783^ 
the  defendant  artfully  and  fraudulently  got  faid  mort- 
gage deed  into  his  hands,  and  fraudt^ently  withheld 
the  fame  from  faid  Couch  and  Bennet,  to  prevent 
their  getting  it  recorded,  until  the  15  th  of  June,  1789 
^-and  without  that,  that  the  defendant  artfully  and 
fraudulently  concealed  faid  mortgage  deed  from  the 
plaintiff  on  the  21ft  of  0£tober  1785,  in  manner  and 
xormas  the  pluntiffin  his  furrejoinder  had  alledged; 

The  plaintiff  furrebutted,  that  on  the  8th  of  March 
1780,  faid  Couch  fold  (aid  premifes  to  faid  Bennet — 
dnd  that  in  June  1783,  die  defendant  artfully  and 
fraudulently  got  faid  mortgage  deed  into  into  his  pof- 
feflion,  and  wickedly  withheld  it  from  faid  Bennet 
and  Couch  until  the  15th  of  June  1789,  to  prevent 
their  getting  it  recorded  j  and  that  on  faid  aift  o£ 
OAober  1 7859  the  defendant  artfully  and  fraudulently 
concealed  the  exiftence  6i  faid  niortgage  from  the 
]^laintiff ;  all  in  manner  and  form,  &c. 

Iffue  to  the  jury.  The  jury  found  the  fafts  as  aU 
ledged  in  the  plaintiff's  furrebutter  and  f<;fr  the  plain- 
tiff  to  recover. 

•  • 

The  defendant  made  a  motioti  to  the  court  that 
judgment  fhould  be  for  the  defendant,  the  finding  o£ 
the  jury  notwithftanding.    This  motion  was  adjudged 

to  be  infufficient. 

•     * 

By  the  court— ^If  the  laiids  defcribed  iii  the  defend-^ 
ant's  deed  were  well  veiled  in  the  plaintiff  by  force  of 
faid  deedj  then  there  certainly  is  no  breach  of  cove- 
nant* Tlie  defendant's  deed  to  the  plaintiff,  it  is 
agreed  in  the  pleadings,  was  given  on  the  21ft  of 
O£iober  1785,  and  recorded  oil  the  ioth  of  January 
1787.  Jabez  Lockwood's  deed  to  Couch  was  not 
^Corded  until  the  4th  of  January  A;  D.  i  796 — ^By 
this,  the  title  at  law  would  be  completely  veiled  in  the 
plaintiff,  unlefs  fomething  is  found  by  the  verdi£l  or 
admitted  iiithe  pleadings,  which  prevents  the. legal 
operation  of  thefe  traxSaflions.    Tbe  plaintiff  is  ai 
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bonk  fide  purcfaafer,  for  a  valuable  confiderati^ 
'  vi&out  notice  of  fakl  mortgage  deedU  And  as  tbt 
}uiy  have  found  dliat  the  defendant  artfully  got  faii 
deed  and  fraudulently  fupprefled  it,  and  by  that 
saeans  prevented  its  being  fooner  recorded^  he  cam 
take  no  advantage  of  this,  for  that  would  be  allowing 
him  to  take  advantage  of  hi&  own  wrong^^The  re- 
cording of  Ac  deed  to  Couch  having  been  prevented 
by  the  fraud  of  the  defendant,  fiiall  when  recorded^ 
relate  back  fb  as  to  defeat  the  fraud,  and  validate 
Couch's  title.  , 

l^enjamin  Green,  adminiftrator  of  Nathaiuel 
Green,  verf.  Abbot'  and  Smth^  wAxoijuRsdr 
tors  of  Lemuel  Morehoufe* 

Thcbalaac«'¥'^TRIT  of  error  to  reverfe  a  judgment  of  the 
found  due  from  yy  county  court,  in  an  a£kion  brought  by  faid 
totdNo^""  Green  w-  Abbot,  &c.  on  a  note  executed  ty  faid 
cm,  are  to  be  Morehoufe,  on  the  6th  of  0£kober  1773,  for  ^183 
paid  with  in-    kwf ul  mouev,  pavablc  on  demand,  with  mtereft, 

tercft,  if  there 

it  a  fufficiency    .  The  defendants  plead,  that  on  the  8th  of  January 
of  afleta.  1 78 1,  they  duly  rcprefented  faid  Morehoufe's  eftatc 

infolvent,  to  the  court  of  probate— that  commii&oners 
were  appointed  and  fwom,  and  that  the  plaintiff  exhi* 
bited  (aid  note  to  faid  commii&oners  before  the  month 
of  February  1782,  who  found  then  due  on  faid  note 
the  fum  of  ^179-4-9  i-a  and  no  more,  and  included 
the  fame  in  their  report  of  debts  found  due  from  faid 
Morehoufe's  eftate  to  the  feveral  creditors,  dated  2i(t 
February  1782,  which  report  the  court  of  probate  ac« 
cepted  and  approved  -,  and  that  fince  faid  a  i  ft  of  Feb^ 
ruary  1 7  82,  and  before  the  impetration  of  the  plain- 
tiff's writ,  they  had  paid  to  the  plaintiff  the  fum  of 
/i94-4^.X-2  lawful  money,  in  full  fatisfa£tion  of  the 
.  lum  fcT found  4ue  on  faid  note^  which,  the  plaintiff  had 
received. 

The  plaintiff  replied,  that  the  fum  ef/ 194-4-^  i-» 
paid  on  faid  note  mentioned  in  the  defendants'  plea 
was  made  up  of  the  fums  and  dates  as  fbUowv,  vi^ 
£60  on  the  1 7th  of  January  1787—^37-4-4  1-2  on 
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14^1  Auguft  1787-*;^ ij:  on  the  a4tb  of  November 
1788— -^3  in  January  1789— and  ;f  13-0-3  on  the 
xSthoiAuguft  1790*— j^42  on  the  ad  of  February 
I79i-!^^and  ^^12  on  the  20th  of  Auguft  I79iy  whica 
were  all  the  payments  that  had  been  made  on  (aid  note 
fince  the  21ft  of  February  1782,  to  make  up  the  faid 
ftmiof  j^i94-4**7  i*2i  and  which  was  not  in  full  of 
the  fum  due  on  £aid  note,  nor  of  the  fum  found  by  the 
commiflioners. 

To  this  reply  a  demurrer  was  given  by  the  defend* 
ants,  and  judgment  of  the  county  court  that  the  reply 
of  the  plaintiff  was  infufficient,  and  for  the  defendants 
to  recover  their  cofts* 

Error  affigned--^That  the  county  court  ought  to 
have  adjud^d  the  reply  of  the  plaintiff  fufficient. 
Plea«^Nothmg  erroneous. 

Judgment*— Manifeft  error.  By  the  court — Thi? 
f>ayment8  do  not  amount  to  the  fum  found  and  report- 
ed by  the  commiffioners,  to  be  due  on  faid  note,  and 
the  intereft  fince  arifen  on  it^^^nd  as  no  deficiency  of 
affets  is  ihewn  by  the  defendants,  there  is  no  reafon 
why  they  ihould  not  pay  the  intereft  as  well  as  the 
principal  of  faid  notCi  and  judgment  was  given  ac^ 
cordingly. 

John  Blackman,  jun.  verf.  Peter  Nichols. 

A  CnON  on  note,  dated  ift  of  December  1792, 
jf\.  for  ^500— damage  j^2oo,  writ  dated  5th  of 
February  1793. 

Plea  in  bar-^That  on  the  4th  September  1 792,  Pol-    '^j^cre  thcde- 
ly  Blackman,  daughter'of  the  plaintiff,  had  commenc-  fendant  pleads 
ed  her  adion  againft  Nathaniel  Nichols,  fon  of  the  de-<  in  bar  a  fub- 
fendant,  in  the  ftate  of  Vermont,  demanding  ^f  400  ^^Jl^' 
damages  for  breach  of  promife,  for  leaving  her  in  a  ^d  that  Sc'ar- 
pregnant  ftate,  and  marrying  another  woman,  in  dire  A  bitrators  made 
violatbn  of  his  promife  to  marry  her,  as  alledged  in  ^^  ^^^^  ^  **» 
her  declaration ;  which  aAion  it  was  mutually  agreed  ^^  ^y^l  ^^^^ 
fliould  be  called  out  of  court  without  coft,  and  be  fub*  tiff  tfaverfes, 
mitted  to  arbitration«-*and  tl^at  thereupon  ^e  plantiff  t^  matters  be« 
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ing  fobmitted    and  his  daughter  Polly,  of  the  one  part,  and  Peter  lS(u 
wW^'a^       chols  the  defendant,    for  himfelf  and  fon  Natha- 
made  no  award,  ^^^^  ^^  ^^  <^^^  F"^>  didon  the  iith  of  December 
and  tke  jury      179^,  mutually  agree  and  fubmit  faid  a£ltonto  the 
find  that  faid     arbitrament  and  final  award  of  Meflrs.  John  Beach, 
nT^ZTtU    Gideon  Botsford  and  Nehcmiah  Strong,  Efq'rs.  to  be 
and  for  tlie       by  them  heard  and  determined  according  to  la^nr,  in  the 
plaintiff  to  re-    fame  manner  as  a  court  of  law  might  j  and  the  legal 
cover,  this  is     ^ft  (q  foUow  fuit — ^and  each  party  to  have  the  fame 
riaS  iffuc*™**^  privilege  in  the  trial  in  all  refpeifis  as  at  law.     Said  ar- 
bitrators to  meet  at  the  houfe  of  faid  Strong,  and  to 
adjourn  as  they  ihould  find  it  expedient,  provided 
they  made  and  publifhed  their  award  to  the  parties  by 
thefirft  day  of  January  A.  D.  1793  >  ^^^  ^^^^  ]ohn 
and  Peter  executed  to  each  other  their  feveral  notes  of 
the  tenor  and  date  of  the  note  in  fuit,  and  delivered 
the  fame  to  faid  arbitrators,  to  oblige  them  to  abide  the 
award  faid  arbitrators  (hould  make  in  the  premifes^ 
faid  arbitrators  to  endorfe  faid  notes  down  to  the  fum 
they  ihould  award. 

And  it  was  further  propofed  and  agreed  by  the  de-* 
fendant  to  fubmit  all  matters  of  controverfy  mbfifting 
between  faid  parties,  provided  faid  John  and  Polly 
would  explicitly  ftate  their  claims  upon  the  defendant 
or  faid  Nathaniel,  that  each  might  be  confidered  and 
determined  feparately,  and  the  coft  awarded  on  each 
claim  }  and  that  faid  John  and  faid  Polly  named  their 
claim,  viz.  ift,  faid  a^ion  at  Vermont  contained  in  the 
•  declaration— ad,  an  zCtion  by  faid  Polly  for  fedu&ion 
and  begetting  her  with  child — 3d,  her  fuit  for  mainten- 
ance of  faid  child — ^which  three  feveral  matters  afore- 
faid  were  dL{lln£Uy  and  feverally  fubmitted  to  laid  ar<- 
bitrators  to  confider  and  award  upon  feverally  accord- 
ing to  law — ^and  in  cafe  they  (hould  award  faidNatfaan- 
iel  to  maintain  fi^id  child,  the  fum  found  (hould  be  put 
into  fever?.l  fmall  notes,  and  prefented  to  faid  Nichols 
to  fign,  and  in  cafe  he  refufed,  the  fum  fo  awarded 
for  him  to  pay  for  faid  maintenance,  (hould  be  left 
due  on  faid  large  note  widi  fuch  other  fums  as  they 
ihould  find  for  faid  Nichols  to  pay ;  and  to  deliver  faid 
Peter's  note  fo  endorfed  to  iaid  John,  and  Vfhat  fum 
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they  fliould  find  for  faid  John  or  Polly  to  pay  (hould 
he  left  due  on  faid  John's  note,  and  to  be  delivered  to 
faid  Nichols — ^and  that  faid  arbitrators  never  made  and 
publiflied  any  award  in  the  premifes,  purfiunt  to  their 
inftruAions  aforefaid. 

The  plaintiff  replied,  that  faid  parties  did  fubmit  faid 
firft  and  third  matters  of  difpute  as  the  defendant  had 
alledged,  and  did  alfo  give  power  to  any  one  or  two 
of  faid  arbitrators  to  adjourn  ;  and  alfo  gave  them  to 
the  loth  of  January  17939  to  make  and  publifh  their 
award— and  that  faid  arbitrators  met  at  faid  Strong's 
purfuant  to  faid  inftru^iions,  and  heard  the  parties  ; 
and  on  faid  loth  of  January  publifhed  their  award  to 
faid  parties,  as  follows,  viz.  diat  faid  Nathaniel  fhould 
pay  to  faid  Polly  in  fatisfaflion  of  faid  a£tion,^57-6' 
^-^and  alfo  that  he  pay  for  the  maintenance  of  faid 
child  to  faid  Polly,  the  fum  of  ^f  30-7-9,  which  was 
put  into  fmall  notes  and  prefented  to  faid  Nichols  to 
Cgn,  which  he  refufed— and  faid  arbitrators  did  en« 
dorfe  faid  note  down  to  the  fums  fo  found  and  award- 
ed as  aforefai^,  with  coft,  amounting  to  ;^97-i3-4-^ 
which  award  they  publiihed  on  faid  loth  of  January 
to  the  parties  y  and  that  faid  Peter  and  Nathaniel,  they 
nor  either  of  them,  had  ever  performed  faid  award, 
and  faid  note  was  endorfed  by  faid  arbitrators  to  the 
fum  of  their  award,  and  delivered  to  the  faid  John,  and 
the  plaintiff  ought  not  to  be  barred  without  that,  that 
faid  fecond  article  mentioned  in  the  defendant's  plea 
was  fubmitted  to  be  awarded  upon,  as  a  feparate  dif- 
^Qt  claim. 

The  defendant  rejoined,  that  faid  John  Beach  went 
to  New-York,  and  did  not  return  until  late  ia  the 
evening  of  faid  loth  of  January,  and  faid  Strong  and 
Botsford  met  on  the  8th,  9th  and  loth  of  faid  Janua- 
ry and  proceeded  in  the  abfence  of  faid  Beach,  to  hear 
and  confider  of  the  matters  fubmitted ;  and  faid  Strong 
held  and  perufed  certain  depofitions,  written  minutes, 
and  arguments  of  the  plantiff s  council,  unknown  to 
the  defendant,  and  which  were  never  publicly  Tead 
before  faid  arbitrators,  from  the  laft  of  December  to 
faid  loth  day  of  January.    Tliat  the  defendant  was  a*^ 


St4^ 


FAIRFIELD   COUNTY, 

faid  Strong's  all  faid  8th,  9th  and  loth  days  of  Janua- 
ry, until  dark,  waiting  for  faid  Beach  to  return,  but 
he  not  returning,  the  defendant  defired  faid  Strong 
and  Botsford  to  proceed  no  farther  on  the  matters 
fubmitted,  as  it  had  then  become  impra^icable  he 
Ihould  have  a  full  hearing  on  the  matters  fubmitted^ 
agreeable  to  faid  inftruAions — and  that  he  never  had 
any  hearing  on  faid  matters  fubmitted  mentioned  in 
the  plantiff^s  reply  before  faid  arbitrators,  on  faid  Sth, 
9th  and  loth  days  of  January  ;  but  was  precluded 
dierefrom  by  the  abfence  of  faid  Beach }  nor  had  he 
ever  any  hearing  relative  to  any  bill  or  bills  of  coft. 
Nor  did  faid  arbitrators  ever  prefent  to  him  any  notea 
to  fign  for  the  maintenance  of  faid  child,  according  to 
their  award  in  that  particular — ^and  faid  arbitrators 
proceeded  partially  to  deliver  faid  note  to  the  plaintiff 
without  ever  having  made  and  publiflied  any  award 
agreeable  to  their  inftrudions,  which  the  defendant 
faid  he  was  ready  to  verify,  &c.  And  the  defendant 
further  faid,  that  the  fecond  claim  me^tioned  in  his 
plea  in  bar,  was  fubmitted  in  manner  and  form  as 
therein  ftated,  and  put  himfelf  on  the  country. 

The  plaintiff  joined  iffue  on  the  traverfe  to  the  jury, 
and  demurred  Specially  for  duplicity  to  the  firft  part 
of  the  defendant's  rejoinder,  which  concluded  with  a 
verification. 

The  jury  found  that  faid  fecond  claim  mentioned  in 
the  defendant's  plea  was  not  fubmittedj^  and  found  for 
the  plantiffto  recover  ;^97-i3*4  damages  and  his  coft. 

The  defendant  made  a  motion  in  arreft  that  the  if- 
fue joined  to  the  jury  was  immaterial.  The  court 
gave  judgment  that,  that  part  of  the  defendant's  re- 
joinder demurred  to,  was  infufficient,  and  that  the 
motion  in  arreft  was  infufficient ;  and  that  the  plan- 
tiff  recover,  for  by  the  whole  of  the  pleadings  the  plan- 
tiff  is  intitled  to  judgment.  In  this  cafe  other  witnef- 
fcs  bcfides  the  arbitrators  were  admitted  to  prove,  what 
the  fubmiifion  was. 
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2^alinon  Booth  verf.  Uriah  Wallace. 

TTJ^  RROR  to  reverie  a  judgment  of  the  county     What  is  bc- 
r.^  court  in  an  aftion  brought  bjr  Booth  againft  c^ily  inipU- 
WaUace,  declaring  that  the  defendant  in  and  by  a  cer-  tion?nccd  n«^ 
tainnote^  promifed  to  pay  him  ^^3 2- 12-5  lawful  mo-  be  averred. 
ney  with  die  intereft,  by  the  23d  of  January  1792,  l»  »  note  given 
which  note  was  in  the  words  following,  viz.  «  For  ^J*^^^ 
^  value  received  I  promife  to  pay  to  Zalmon  Booth,  fhillingtand 
•«  thirty-two,  twelve  (hillings  and  five  pence  lawful  five  pence  Uw- 
«  money,  by  the  23d  of  January  1792,  with  lawful  ^ul  money."  dj« 
^  idtereft  5'*    and  aUedged  that  the  defendant  had  iJ^ecSy 
never  performed  his  promife.  implied 

The  defendant  plead  in  bar,  that  faid  note  was        * 
given  for  i^  and  no  more  ^  and  that  the  defendant 
en  the  loth  of  March  1790,  tendered  to  the  plaintiff 
12/s  and  the  intereft,  which  he  refufedto  accept. 

The  plaindff  replied,  that  faid  note  was  given  for 
/32'>i2-5  and  that  he  ought,  not  to  be  barred  without 
that,  that  faid  note  was  given  for  12/5  and  no  more. 

Upon  which  an  iflue  was  joined  to  the  jury — And 
the  jury  found  that  faid  note  was  not  giv^n  for  12/5 
and  no  more,  and  for  the  plaintiff  to  recover  £2^'^S 
lawful  money. 

A  motion  in  arreft  was  made  that  the  iflue  was 
immateriali  and  that  judgment  ought  to  be  for  the 
defendant*  Which  motion  in  arreft  was  judged  to 
bc  fufficient  by  the  county  court— And  that  the  decla- 
radon  of  the  plaintiff  was  infufficient  in  the  law. 

Errors  afligned — i  ft,  That  the  iffue  was  material — 
ad.  That  the  declaration  was  fufficient. 

Flea^— nothing   erroneous.      Judgment — ^manifeft 


By  the  court — ^This  note  is  expreflcd  to  be  for  thir- 
ty-two, twelve  (hillings  and  five  pence.  The  word 
pounds,  after  the  words  thirty-two,  is  neceffarily  im- 
plied, and  the  omiffion  it  is  clear,  was  owing  to  the 
miftake  of  the  icribe  who  drew  the  note — and  the 
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implication  is  fo  clear  and  ftrong,  that  It  is  not  nccef- 
fary  it  (hotild  be  averred  in  the  declaration  more  fully 
than  it  is. 

Buih  verf.  Byvanks; 

•  •  •  . 

Aaaverment  XTTTRIT  of  error  to  rcrerfc  a  judgment  of  the 

contnrTto  the    \f\/    county  court  in  an  aftion  brought  by  faid 
record* It  not      „▼  ▼•  «'/v        «.'•  *      o-  ^    **!_      ' 

•dmiffible.        Byvanks  vs.  Buuii  which  action  came  to  the  county 

court  holden  2t  Danbury,  on  the  laft  Tuefday  of  Feb^* 
ruary,  A.  D.  17939  which  was  the  28th  day,  and 
fet  forth  a  record  of  the  judgment^  bearing  date  the 
28th  day  of  February  A.D.  1793,  for  the  faid  By- 
vanks to  recover  of  faid  Bulh  the  fum  of  ;f  7-1 3-4  law- 
ful money ;  averring  that  fslid  judgment  was  a£tually 
altered  up  on  the  8th  day  of  faid  court,  and  (hat 
the  plainti£F  in  faid  fuit  died  during  the  fetting  of  faid 
court,  and  before  faid  judgment  was  entered  up,  and 
no  executor  having  entered  to  profecute  faid  afikion. 

£rror  affigned  was,  that  the  county  court  ren-^^ 
dered  judgment  in  favour  of  the  plaintiff  in  faid  a^on 
after  he  was  dead. 

Plea— Nothing  erroneous,  And  judgment — ^Tha£ 
there  was  nothing  erroneous  in  the  judgment  com^ 
plained  of. 

•  By  the  court — ^Thc  record  of  the  judgment  bears 
date  the  28th  of  February,  when  the  plaintiff  wa^ 
alive.  The  averment  in  the  writ  of  error,  that  judg- 
ment was  not  entered  up  at  the  time,  is  an  averment 
againfk  the  record,  and  is  not  admiflible. 
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Jofliua  Church  verf.  Parmele  and  others. 

«oUea  a  peaa*    A  CTION  of  trefpafs,  affault  and  battery,  conmS^ 
tj,  iocarrcd  for  JLJL  ted  on  the  4th  of  Mardu  z  79^. 
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T^ke  4efe<vU&H  plM  fev^sjyty  aot  guUty.      Jffup  a  military  dc-  ^ 

M^^ifyjwy*  ed  after  thcUw 

The  cafe  was — ^thc  plaintiff'  was  captain  of  the  mUi-  "  J*?^J*1'  . 
tary  ^jppasy  in  9echlei9f  and  grs^ited  and  figned]^  Jm^^^ 
two  warrants  againft  Samuel  Pafmele,  one  dated  the  void. 
1 5th  of  December  1792$  the  other  dated  the  24th  of 
January  A.  D.  1793— ^the  firft  was  diredled  to  N. 
Lambert,  orderly  fergeant  of  the  third  company  in 
the  13th  regiment  of  militia,  and  was  as  follows,  viz. 
'*  Whereas  Samuel  Parmele,  belonging  tp  faid  com- 
^f  pany,  and  UaUe  by  law  to  do  duty  therein,  did  neg-v 
^  left  and  refufe  to  appear  and  train,  and  fhew  U» 
«  arms,  &c.  on  the  i  ft  Monday  of  May,  A.D.  I7^2» 
^  having  been  duly  warned  for  that  purpofe,  and  di4 
^  not  within  twelve  days  next  after  faid  firft  Monday^ 
**  make  any  fatisfadory  excufe  to  the  commanding 
(( officer  of  faid  company,  why  he  did  not  attend  and 
«  do  his  duty — hj  means  whereof  he  has  incurred  the 
«<  penalty  of  6f.  tor  non  appearance,  and  j/I  for  not 
«  ftiewing  hi3  arnEW  ;  tfiefe  are  tjierefore  to  command 
«<  you,"  &c. 

lie  other  warrant  wae  of  the  fame  tenor,  for  a  de- 
linquency on  the  firft  Monday  of  Oftober  A.  D.  1 792. 

At  a  general  ailembly  holden  on  the  fecond  Thurs- 
day of  Oftober,  A.  D.  1 792,  the  whole  code  0f  militia 
btws  was  repealed^  and  a  new  one  enafted  in  its  room^ 
wkhout  mailing  any  proviiipn  refpefting  paft  de^iw 
%tdCncics. 

The  phiotiff  went  to  %flift  in  the  levying  of  thefe 
warrants,  and  now  oBSered  them  as  a  juftincation  fpr 
what  he  did  in  afERins  bi^  orderly  fergeant  to  take  fai4 
Samuel  Parimele, which  drew  upon  him  the  afiauhr  an4 
battery  complained  of.  Thefe  warrants  were  objefted 
to,  as  being  illegal  and  void  \  there  .being  no  law  in 
f  prce  to  junify  the  grantiag  of  them  at  tSe  tune  they 
}fl\ied. 

'  By  the  court— They  are  not  a4ffuffible,  becaufe  il^ 
legally  iflrued«*-a]l  penalties  for  military  delinquencies  « 
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incurred  before^  and  for  which  warrants  had  not  been 
iflued  previous  to  the  repeal  of  the  lawj  are  not  colled:* 
able. 

A  bill  of  exceptions  was  allowed^  and  the  judgment 
affirmed  in  the  fupreme  court  of  errors. 


Barber  verf.  Andrews. 

al W^frf  ClCIRE  FACIAS  againft  faid  Andrews,  as  attorney 
tlwmonittm  l^  and  f a£ior  to  Joel  Ackly,  juu.  an  abfconding 
bit  hand*  for  debtor.  He  appeared  for  his  principal  and  made  de« 
*****  ^  drf^^diT*  '^^^  "^  *^  original  fuit.  The  court  allowed  to  the 
Us'priodMi  in  defendant,  to  1^  dedufled  out  of  the  monies  in  hi& 
the  original  ac-  hands,  the  coft  he  was  at  in  defending  his  principal 
tion.  in  the  original  a6iion. 


Boftwick  Hjerf  Bogardus* 

A  book  of  the  A  CTION  on  book,  for  awquantity  of  flour  deliv- 
2rte'SN<J^!  ^tjL  cred  in  A.  D.  1778,  in  the  ftatc  of  New- 
York  printed     ^^"^y  ^0  which  both  parties  belonged. 

^tCT?^'wi.      Plea— owe  nothing.     Iflue  to  the  jury. 

dactforthT        '^^  defendant  oflFered  to  give  in  evidence  a  ftatute 
Satutes.  of  limitations  of  the  ftate  of  New- York,  to  cut  off 

the  plaintiffs'  demand  ;  which  he  faid  was  in  a  book 
Tinted  by  —  Greenleaf,  being  a  book  of  ftatutes  of 
£iid  ftate  of  New- York.  This  was  obje£led  to,  that 
the  ftatute  being  printed  in  this  book  was  no  evidence 
that  it  was  genuine ;  and  by  the  coi^rt  not  admitted. 
The  court  is  bound  to  know  the  laws  of  this  ftate,  and 
of  the  United  States  \  but  the  particular  municipal 
laws  of  the  particular  ftates,  this  court  arc  not  pre- 
fumed  to  know.  They  miift  be  alledged  and  proved^ 
like  any  other  matters  of  fad  or  of  record,  by  le- 
gal aumenticated  copies. 


A 
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Crocker  W//I  Waldo. 

ACTIONy  declaring  upon  the  ftatute  for  appoint-    AnadioBli«t 
ing  of  flicriflfs,  &c.     That  the  defendant  was  a  ^^^ 
conltable  of  the  town  of  Sharon,  and  that  on  the  loth  offictnSf  iS 
of  Mardi  1794,  the  plaintiff  delivered  to  him  an  exe- cxecutiogawric 
cutionin  his  favor,  againft  Simeon  Smith  for  £20-  of  cKcution. 
15-9  lawful  moncv  damages,  and  £6-1 1-4  coft  ;  da-  ^y^Je^^ 
ted  the  4th  of  February  1794,  and  iffued  on  a  judg-  for  damages 
mentof  the  fiiperior  court,  and  returnable  in  60  days.  00)7. 
That  the  defendant  had  never  levied  or  ferved  faid  ex- 
ecution ;  and  that   faid  judgment  and  execution  rer« 
mained  unfatisfied,  to  his  damage  £^6,  which  he  de- 
manded together  with  the  penalties  of  faid  ftatute  im- 
pofed  on  officers  for  not  doing  their  duty. 

The  defendant  demurred  to  the  plaintiff's  declara- 
tion ;  and  judgment  that  the  plaintiff's  declaratioa 
was  fufficient,  and  for  the  plaintiff  to  recover  his  dam*  ' 
ageSf  The  court  did  not  fet  any  fine  upon  the  officer. 
*nie  exception  taken  under  the  demurrer  was,  that  the 
ftatute  on  which  this  profecution  was  founded,  ex- 
tended not  to  executions,  but  to  writs  on  mean  procefs. 

By  the  court — ^This  declaration  is  in  ufual  form 
againft  the  defendant,  for  not  doing  his  duty  upon  a 
certain  writ  of  execution,  whereby  the  plaintiff  fays 
he  is  damnified  £2^ — ^^^  ^^  demands  ;  and  alfo 
makes  a  demand  that  the  court  would  fet  a  fine  upon 
the  defendant.  Whether  this  be  a  cafe  in  which  the 
court  will  fine  the  defendant  or  not,  it  is  very  clear, 
that  the  plaintiff  has  ihewn  enough  to  entitle  him  to 
his  damages — ^but  the  court  do  not  at  prefent  fee  rea- 
fon  for  making  the  diftin£lion  contended  for  by  the 
defendant  The  ftatute  is  that  (herifi^  and  conftables 
ihall  receive  all  manner  of  writs;  and  anyperfon  de- 
livering  any  vinrit,  may  demand  alfeceipt,  and  if  any 
flieriff  or  conftable  fliall  not  execute  the  writ,  &c. 
on  complaint  made  to  the  court  to  which  it  was  rcr 
tumable,  the  court  may  fet  a  fuitable  fine  on  him : 
No  diftinjiion  is  made  by  the  ftatute,  between  writ^ 
pf  execution  and  other  writs. 


•  GueHifey  ^erf'  Morfe. 

ttry  i»  confcied      j^  ^j^  ^f^^  j^  qucftion  waa  made  to  tfae  coim.  vhc- 

ID  tat  proof  «*«i,/.,*  ..  .,  , 

the  provoca.  tAer  the  defendant  may  give  m  evidence  tn.f  word* 
fkn,  to  whit  fpoken  hj  the  jriainti^  previous  to  the  tknie  of  die 
Uppeiiedatthe  affauit,  in  ordcT  to  Ihow  aprovooatioa. 

time  of  the  •£!>  "^ 

Ciult.  By  the  court— He  ttiay  ndt,  Vudef^  it  be  to  c^!ain 

foftiethtng  which  was  then  fiitids^it  wduld  otberwife 
be  unintdhgible  to  the  tryeri. ' 

Johnfon,  &c.  verf.  Moor. 

A  ieed  of  a  j\  CTIOM  on  covenants  in  a  deed,  declaring,  dxat 
piece  of  land  /jL  ^^  defendant  in  and  by  a  certiiin  deed,  dated 
faid  to  contain  Jie  2oth  day  of  March  A.  D.  1 7^4^  bargsaned  and 
St^"I  ^^^^  ^o  Archibald  Johnfon,  dcccafcd,  father  of  t*ic 
cord  of  a  deed  plaintiff,  fcvcral  pieces  of  land  $  which  deed  was^ 
of  the  fame  that  for  4)ke  c<>nfider«don  of  five  hundred  and  fifty 
piece  of  land  to  pounds,  the  defendant  bargained  and  fold  feveral  pieces 
wUl^^S"^  of  land  to  faid  ArcKbald  Johnfonw-firft  piece  tonfain- 
port  an  adion  tng  eighty  acrcs  more  or  lefs,  whidi  was  deeded  to  4ie 
on  the  coven-   (defendant  by  his  father  Jonathan  Moor,  late  deceafed, 

r'^th'^rr*  ^"  *^  *^*  ^^^^  Augu*  a.  D.  1755,  and  recorded 
the  Uu)d  "falls  i<^  SalHbury,  tfiird  book  of  ntords  for  deeds,  page 
fliortofthe  342  and  343.  One  other  piece  containing  fifteen 
quantity  men-  gctea,  deeded  to  him  by  Jofeph  WiUiains,  on  the  5tk 
1^1^^"^"'  ^f  November  A.  D.  17621,  and  recorded  in  Sahibury, 
.  ^^  iburth  book  of  records,  page  64.    And  four  pieces  dis- 

tributed to  tfae  defendam  out  of  his  faid  facer's  eftate, 
containing  feventy  three  aoxs  und  twenty  eight  rods 
of  land,  as  may  be  feen  in  the  records  of  die  court  of 
probate  for  SharA  diftrid.  AUb  ^ne  other  piece> 
containing  thirty  acres  and  one  hfuncked  and  two  rods 
<7f  land,  convicyed  to  him  by  his  faid  father  Ob  tfae 
^tfa  day  of  Match  A.  D.  1764,  and  recorded  i^  Sai- 
ifbury,  fourth  book  of  records  for  deeds,  page  3 1,  be- 
ing all  the  lands  he  owned  in  Salifbury^-^^nd  m  and 
by  faid  deed  the  defendant  covenanted  that  be  was 
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veil  kited,  «nd  hid  good  right  to  (cfi  in  manner  a- 
forefaid ;  and^hat  the  fame  was  free  of  incumbrances. 
Alfo  covenanted  to  iirkmeat  the  abore  granted  premi- 
fes. 

The  breaches  affigned  were,  diat  faid  fifteen  xcre 
piece  contained  but  twelve  acres  ;  that  faid  four  pieces 
of  land  faid  to  contain  feventy  three  acres  and  twent)^ 
eight  rods^  contained  hut  fixty  five  acres ;  that  laid 
piece  which  was  faid  to  contain  thirty  acres  ^nd  one 
hundred  and  two  rods,  contained  only  twenty  five  a- 
cres  i  fo  that  (aid  pieces  of  land  fell  Aiort  £xteen 
sKrres  in  the  whole,  of  the  quantity  warranted  in  faid 
decd-^and  the  defendant  had  failed  to  keep  his  cove- 
nants 4n  faid  deed. 

The  defendant  demurred  to  the  declaration.  And 
judgmenr-^^That  the  declaration  was  infufficient. 

•By  the  court-— The  deed  Contains  no  expreft  cove- 
nants as  to  the  quantity  of  any  of  the  pieces  of  land  ' 
conveyed  J  but  is  of  one  piece  of  land  containing  fifteen 
acres,  which  wa^  deeded  to  the  defendant  hy  Jofeph 
Williams,  on  the  5  th  of  Jb^cnrembet  1764,  and  rccord- 
IKd  in  Salilbury  book  of  records.    The  purchafer  ife 
referred  to  Joleph  Williams's  deed  for  the  defcrlptioh 
of  the  land  ^  and  all  that  is  comprehended  in  that 
deed  was  conveyed  to  the  plaintiff.     The  fame  rea- 
foning  applies  to  tlie  other  pieees  of  land  ;  the  dee^ 
of  the  four  pieces  of  land,  diftributed  to  him  out  of 
his  father^6  eftafe,  refers  to  the  records  of  the  coHrt  oC 
frrobate ;  and  faid  four  pieces  of  land  fo  eonvey- 
ed  are  faid  to  contain  feventy  three  acres  and  twen- 
ty eight  rods ;  but  there  is   no  covenant  that  they 
,  contained  fo  much,   fo  far  from  it  that  the  grantee 
is  referred  to  the  records  of  the  court  of  probate  to 
find  the  quantity — and  fo  of  the  thirty  acre  piece  re- 
ference is  made  to  his  falhef^s  deed  for  the  defcription 
of  the  land.     Whenever  a  deed  is  given  of  a  piece  of 
land  contained  in  another  deed,  with  a  reference  to  the 
other  deed,  the  land  contained  in  the  deed  referred 
to,  is  the  land  granted,  however  the  quantity  may  be  I J 
knifcalled,  unlels  there  is  an  exprefs  warranty  of  the/| 
quantity. 
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Hartford  County ^  September  Temtj  A.  D^  1795. 

Petdbone  verf.  Gozzard. 

TlicTer<IiA      A   CTIONof  ejefiment  for  two  pieces  of  land, 
pnift  anfwer       /\    particularly  defcribed  in  the  declaration. 

the  whole  that  -^  -^  ^  ' 

M  put  in  UTae.        The  defendant  plead  generally  that  he  had  done  no 
wrong  or  difleidn. 

Iflue  to  the  jury — and  Terdift  that  the  defendant 
had  done  wrong  and  difleifin  to  the  plaintifFy  as  to  one 
piece  of  the  land  particularly  defcribed  in  dieverdi&y 
and  found. for  the  plaintiff  to  recover  the  feifin  and 
poffelfion  of  faid  piece  of  land.  But  the  jury  in  their 
verdid  made  no  mention  of  the  other  piece  of  land  ; 
a  motion  in  arreft  was  made  that  the  verdi A  ought  to 
have  anfwered  the  iffue  as  to  both  pieces  of  land. 
Judgment,  that  the  motion  in  arreft  was  fufficient, 
and  a  repleader  ordered.     3  Salk.  373. 

By  the  court — ^The  verdidl  muft  be  an  anfwer  to 
the  whole  of  the  matters  put  in  ifiue  \  the  jury  have 
found  that  the  defendant  had*  done  wrong  and  diflei- 
Cn  as  to  a  part  of  the  land,  as  to  the  other  piece  of 
the  land  they  are  filent ;  whereas  they  ought  by  their 
verdid  to  have  anfwered  that  part  of  the  iffue. 
Root's  Rep.   I  vol.  p.  163.  Scot  vs.  Turner. 

Daniel  Sheldon,  &c.  children  and  heirs  of  Dan-< 
iel  Sheldon,  deceafed  verf.  Jofeph  Woodr 
bridge  and  the  heirs  of  Ifaac  Sheldon,  de* 
ceafed. 

ed^"f*culf  ^'  "pETmON  in  chancery,  (hewing  that  faid  Dan^ 
for*^fumor  A  ic^  deceafed,  on  the  6th  of  January,  A.  D. 
money  by  an  ^  7  7  ^  >  borrowed  of  John  Robbins  £^6  lawful  money, 
abfolnte  deed,  and  to  fecure  the  payment,  he  gave  a  deed  of  fixtcen 
!S^"m^t'^l,  f  ^c^^^^f  \2LnAto  faid  Robbins,  worth /i  (Jo;  the  con- 
iSym^be  fidcration  expreffed  •  in  faid  deed  being  £46  lawful 
redeemed  by  money,  and  was  and  is  the  only  confideration  of  faid 
payment  of  the  deed  \  that  it  was  the  intent  and   undcrftanding  of 
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both  faid  Daniel  and  faid  John,  that  faid  deed  was  mQney--«fter 
only  for  fecurity,  and  to  be  eiven  back  or  {aid  land  re-  ^  ^***^!S* 
leafed,  upon  faid  money  and  intereft  being  paid  ;  and  SS^tor 
in  confidence  of  faid  John's  integrity,   faid  Daniel  knowing  of  faid 
gave  faid  deed  without  any  written  condition  being  agreement,  re^ 
annexed  to  it  or  taking  a  defeafance.    That  in  April,  ^*^*^*^^g 
J 77 1,  faid  Daniel  was  taken  (ick  and  languiOied  until  ground  of  faid 
the  8th  of  Auguft  1772,  when  he  died,    leaving  the  parol agrec- 
petitioncrs  and  Lucy  Ac  prcfent  wife  of  faid  Wood-  f^nt  for  the 

f  .J  •     ^u  •        •        -^^  benefit  of  the 

bndge,  in  their  mmonty.  heir,,  they  be- 

That  on  the   zd  of  November,  A.  D.  1772,  ad-  SkcTi^dSd^to 
miniflration  of  faid  Daniel's  eftate  was  granted  to  faid  himfelf— he 
Ifaac  Sheldon  ;  upon  which  he  took  the  eftate  of  faid  will  be  compel- 
Daniel  into  his  hands,  amounting  to  more  than  ;^2ooi  ^^^  "*  chancery 
and  being  fuUv  acquainted  with  the  aforefaid  fads,  iwdt'to'faid^  ' 
on  the  13th  01  February  1773,  applied  to  faid  Rob-  heirs,  upon  be- 
bins,  for  a  releafe  of  laid  16  acres  of  land,  upon  his  ingpaidwhat 
paying  the  fum  loaned,  and  the  intereft  j  and  to  en-  ^^'^^^^  ^ 
force  upon  faid  Robbins  his  claim,  he  urged  the  un-  advancement 
derftanding  between  him  and  faid  Daniel,  at  the  time  for  the  lands, 
of  executing  faid  deed,    and  that  he  was   ading  for 
faid  minor  heirs,  and  for  their  ufe  and  benefit,  and 
the  damage  it  would  be  to  their  eftate,  if  it  ihould  be 
refufed.     And  faid  Robbins,  confcious  of  the  juftice 
of  the  claim,  as  it  refpe&ed  faid  Daniel's  heirs,  and 
recognizing  faid   agreement,  and  confiding  in  faid 
Ifaac,  that  he  would  convey  faid  eftate  to  faid  heirs, 
when  they  ihould  come  of  age,  upon  being  reimbur- 
fed  the  fum  he  ihould  pay,  did  on  faid  13th  of  Febru- 
ary make  and  execute  to  the  faid  Ifaac  a  deed  of  re- 
leafe or  quitclaim  of  all  his  right,  title  and  intereft  in 
and  to  faid  16  acres  of  land,  upon  faid  Ifaac's  paying 
to  him  the  fum  loaned  to  faid  Daniel  and  the  intereft 
only.     Upon  which  faid  Ifaac  entered  upon  faid  land 
and  took  the  improvement  until  his  death,  which  hap- 
pened in  April  1786,  which  was  worth  j^  12  per  an- 
num ;  and  upon  his  death  faid  land  was  entered  upon 
by  his  widow,  and  afterwards  diftributed  among  faid 
Ilaac'sheirsj  whereby  the  petitioners  were  deprived  of 
the  fame — praying  that  upon  the   petitioners'  paying 
whatever  Ihould  1^  found  juftly  due  to  faid  Ifaao's  e& 
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late  for  the  maaej  paid  by  hiai  as  alere£iid  lo  £^4 
Robbiiy^  die  heirs  of  £ud  Ifiiac  he  decreed  to  re-cos^ 
veytothe  peutuyneit  £iid  i<J  acres  of  (and* 

To  this  petition  a  demuiter  was  gircn,  by  way  of 
abatement.  In  arguing  the  demurrer  it  was  contend* 
ed  by  the  refpondents  mat  this  was  an  abfolute  eftatd 
in  faid  Robbins,  and  not  redeemable  by  faid  ])aniel 
or  his  heirs,  and  that  faid  Ifaac  purchafed  and  held  it 
as  an  abfolute  eftate,  to  himfelf  and  heirs. 

Judgment — That  the  ^ition  was  fufficient. 

By  ^  coqrt'^UiideT  dus  demurrer  every  thing 
that  is  weU  and  fufficieiitly  alkdged  is  admitted. 
The  agreement  between  faid  Daniei  and  faid  Robbiaij 
is  ftated  to  be  by  parol,  and  although  faid  Daniel  had 
no  remedy  againft  faid  Robbias  in  law  or  equity,  and 
muft  rely  entirely  on  his  honor  and  confcience  $  yet  (aid 
Robbins  having  acknowledged  faid  agreement,  and  his 
obligation  to  perform  it,  and  in  fadlhaving  carried  it  in* 
to  execution,  bv  releafing  £iid  land  to  faid  Ifaae,  as  the 
friend  and  truftee  of  faid  minor  children,  and  for  their 
ufe  and  benefit,  upon  the  faid  Ifaac*s  having  claimed 
it  for  them,  and  for  their  ufe ;  and  on  that  conlideraiip 
tion  only  he  had  obtained  a  deed  as  b  alledged  in  faid 
petition.  The  agreement  made  by  faid  Daniel  with 
faid  Robbins  is  by  him  confefled  and  executed,  by  gir^ 
ing  the  deed  to  faid  Ifaac  as  aforefaid  j  and  for  uid 
Ifaac  to  reprefent  to  faid  Robbins  that  he  was  the 
friend  of  faid  minors,  and  a&ing  wholly  for  their  be- 
nefit, and  thereby  obtain  the  land  from  {aid  Robbins, 
as  is  ftated  in  faiid  petition,  when  he  was  getting  it  for 
himfelf,  without  fufiering  them  to  have  the  benefit  of 
it,  was  a  grofs  fraud  and  breach  of  truft,  pra^Hfed  upon 
faid  Robbins,  to  the  prejudice  of  (aid  htcm,  agajnft 
which  thry  ought  to  be  relieved. 

Upon  the  trial  of  the  petition  the  petitioners  offered 
the  depofition  q£  the  faid  John  Robbins,  to  nrore  the 
fa£ts  alledged  in  the  petition.  This  was  objeC^ed  tQ^ 
both  on  conunon  law  principles,  and  on  the  ground  of 
the  itatute^— ift,  becaufe  no  parol  evidence  was  ad* 
miflible  to  contradict  or  explain  a  deed— -ad,  that 


^ 


SEPTEMBER  TERM,  A.  D.  1795.  ^17 

John  Robbins  was  a  party  to  both  the  deeds.  The 
one  he  gave  to  Ifaac  Sheldon  was  a  quit-claim  only^ 
yet  he  may  not  be  permitted  to  fay  any  thing  to  invalid 
date  his  own  deed. 

By  the  court — The  depofition  niay  be  admitted;  by 
John  Robbins'  confeiBng  that  the  deed  from  Daniel 
Sheldon  to  him  was  in  nature  of  a  mortgage,  that  the 
land  was  to  be  reconveyed  upon  his  being  paid  hi»  prin- 
cipal and  intereft  )  and  his  a£tually  doing  this,  as  he 
in  fad  did,  by  the  quit-claim  deed  he  gave  to  faid  Ifaac 
Sheldon,  all  the  mifchiefs  are  avoided,  which  the 
ftatute  was  defigned  to  prevent — and  his  teftimony 
does  not  contradi£i:  his  deed  to  faid  Ifaac  ;  for  whe- 
ther faid  Ifaac  obtained  the  deed  from  faid  Robbins  in 
behalf  of  the  heirs  of  his  brother  Daniel,  and  for  their 
life,  or  for  himfelf,  the  deed  has  its  full  operation. 
tn  either  cafe  faid  Ifaac  is  completely  veiled  with  the 
legal  eftate,  and  this  is  admitted  by  the  petition — ^and 
thefe  are  queftionsof  fa£t ;  if  the  firft,  it  was  a  fraud 
pra£lifed  upon  Robbins  in  order  to  obtain  the  deed  ta 
himfelf  ;  and  equity  will  conCkler  faid  Ifaac  as  a  trul^ 
tee  to  faid  heirs,  and  holding  faid  eftate  for  their  ufe, 
as  he  declared  himfelf  when  he  obtained  faid  deed.  A 
bill  of  exceptions  was  filed  againft  admitting  any  pa- 
rol evidence,  as  well  as  that  of  faid  Robbins.  The 
petition  was  heard  and  granted.  This  decree  wb9 
ftfSrmed  in  the  fupreme  court  of  errors. 

"    Harrifon  Gray  verf.  Webb  and  wife. 

PETITION  for  a  forcdofure  of  the  equity  of    A  petition  fo^ 
redemption  in  certain  mortgaged  prcmifcs.         Jjc  Sr^f 

An  interlocutory  decree  paffed  lafl  court  for  the  ^^^^^^^^ 
examinatibn  of  the  petitioner  on  oath  5  which  had  not  death  of  Lc^ 
been  executed,  his  refidence  being  in  Great'Briuin ;  titioner. 
and  fince  the  laft  continuance  faid  Gray  had  deceafed, 
A  queftion  was  made  whether  the  fuit  was  abated, 
or  may  be  taken  up  and  profecuted  by.hi^  repr^fentk 
ttives. 

LI 
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Bv  the  court — ^The  fuit  is  abated  by  tbc  petitioncx^s 
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Pettibone,  adminiftrator  of  Lemuel  Roberts  verf. 

James  Roberts. 

islSS^"*^  A  ^^^^N  °^  indebitatus  aflumpGt  fof  money  had 
blainkXr  in-  -XJl  ^^^  rccciycd  of  Woodruff  and  Kilbom  on  the 
<ieinnit7,and  2otHof  May  A.  D.  1790,  foTtheufeof  faid  Lemu- 
the  indorfee  k  el,  which  the  defendant  had  nevCT  paid. 

mdcnuixned, 

yet  has  rccd^      Pica — ^non  affumpfit.     Iffue  to  the  jury. 

cd  the  tuomcy 

00  the  note—       In  July  A.  D.  1788,  Lemuel  Roberts,  was  poflefled 

^Utti^  'it'  ^^  "°^^  ^^"^^  ^^  ^^"^^  Woodruff  and  Kilbom,  to  Ti- 

fumplit  will  fie  mothy  Moiies,  for  ^50  lawful  money,  onintereft,  da* 

to  recover  the   ted  the  X5th  of  Auguft  17  86,  which  was  the  property 

money  back-,  ©f  faid  Lemuel — ^faid  Lemuel  delivered  this  note  to 

Sncc^S^Sed  ^^'^  James  Roberts,  with  his  name   Ggned  blank  on , 

toproTtthe      the  back  of  it ;  this  note   afterwards  came  into  the 

conlideration     hands  of  i^  I^muel,  and  w«9  handed  over  to  Alexan-* 

©f  the  wdorfo-   jer  Wolcott,  attorney,  and  put  in  fuit  at  Litchfield 

k  WfeileA  '  county  court.     In  0£iober  1788,  faid  Lemuel  wrote 

an  order  to  faid  Wolcott,  to  deliyer  faid  note  to  tiie 

defendant,  or  the  avaijs  of  it,  and  warranted  faid  note 

to  be  good  and  coUediable.     Further,  the  defendant 

after  he  had  received  the  money  on  faid  note,  and  a  fuit 

was  commenced  againft  him  for  it,  got  the  note  out  of 

Litchfield  court  files,  and  filled   the  blank   over  faid 

Lemuel's  name  with  an  aflignment  of  faid  note  to  him- 

felf  with  warranty.     This  all  appeared  on  the  trial. 

It  was  alfo  admitted  that  the  defendant  had   received 

the  money  of  faid  Woodruff  and  Kilborn. 

The  plaintiff  offered  parol  evidence  to  prove  that 
this  note  was  delivered  to  the  defendant  for  no  other 
confideration  but  to  indemnify  him  againft  a  certain 
bond,  the  defendant  had  given  for  faid  Lemuel,  ref- 
peding  fome  fuits  in  the  law  ;  and  that  all  thofe  mat- 
ters were  fettled  by  faid  LemOel,  and  the  defendant 
had  been  fully  indemnified,  long  before  his  receiving 
faid  money;  and  that  the  coniideration  for  \rhich 
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laid  note  was  delivered^  and  made  oyer  to  the  defend^ 
ant^  had  wholly  failed. 

This  evidence  was  obje£ted  to  by  the  defendant,  be- 
caufe  it  would  go  to  contradi6l  written  eyidence,  by 
parol.     The  evidence  was  admitted. 

By  the  c^urt — ^This  evidence  does  not  go  to  contra- 
dict the  writing,  but  to  prove  a  fa£t  wholly  independ- 
ent of  the  writing,  viz.  that  the  confideration  on  which 
faid  note  was  delivered  and  aiBgned  to  the  defendant, 
had  failed,  and  that  the  defendant  had  no  right  in  juf- 
tice  and  good  confcience,  to  have  and  hold  faid  mo- 
ney y  for  a  blank  endorfement  has  no  determinate 
.  meaning  until  it  is  filled  up,  and  the  endorfee  has  no 

[  right  to  fill  it  up  with  whatever  he  pleafes,  after  a  fuit 

is  commenced  againft  him  for  the  money,  as  the  de- 
fendant had  done  in  this  cafe.  The  jury  found  that 
l3ie  defendant  did  afliime  and  promife,  and  for  the 
plsdntiff  to  recover  faid  money,  and  judgment  was  ac- 
cordingly. 

A  bill  of  exceptions  was  filed  againft  the  opinion  of 
the  court  in  admittihg  faid  teftimony.  'ilils  judgment 
was  afterwards  affirmed  in  the  fupreme  court  of  errors. 

James  Stanly  verf.  Jacob  Ogden. 

SCIRE  FACIAS  againft  faid  Ogden^  as  agent,     A  plaintiff 
truftee  and  debtor,  to  Rowlet,  Corp  and  compa-  ^^^]^  ^' 
ny,  abfent  and  abfconding  debtors,  declaring  that  the  atuchmaat,  w 
plaintiff  commenced  an  aSion  againft  them  for  a  ma-  recover  dama» 
licious  and  vexatious  fuit,  defcribing  them  to' be  abfent,  g"  fo^  a  vcxa* 
abfconding  debtors,  and  fcrved  the  defendant  with  a  ^'°"'  ^"**" 
copy  of  faid  fuit  on  the  3  ift  day  of  December,  A.  D.     This  judg- 
1 79 1,  and  that  afterwards  he  recovered  judgment  a-  ment  was  re- 
gainft   faid  Corp  and  company  in  faid  aftion,  before  ▼cfcdbythe 
the  fuperior  court  held  in  Hartford,  on  the  fecond  oKV°"'' 
^  Tuefday  of  February  A.  D.  1 794,  for  the   fum  of 
/230  lawful  money  debt,  and  for  £  1 8-6  coft  of  fuit ; 
that  he  immediately  after  prayed  out  execution  on  faid 
judgment,  viz.  on  the  day  of  February  A.  D. 

I794j  by  which,  demand  was  made  upon  the  defcnd-f 
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ant,  and'faid  execution  was  dulf  rettinied  non  eft  in- 
ventus, within  Czty  days,  and  that  faid  judgment  and- 
execution  remained  unfatisfied-^praying  for  a  reme-   , 
dy  againft  the  defendant. 

The  defendant  plead  in  bar  of  any  recovery  againft 
him  in  this  fuit ;  that  the  original  a&ion  brought  by 
faid  Stanly  againft  faid  Rowlet,  Corp  and  company, 
of  which  the  defendant  was  ferved  with  a  copy,  was 
an  a£Hon  founded  on  a  tort,  in  which  he  charged 
them  with  having  profecuted  him  in  the  law  unjuftly, 
with  a  malicious  and  vexatious  fuit  \  and  was  not  for 
any  debtor  duty  founded  on  contrafi,  and  fet  forth  the 
a£tion ;  that  the  ftatute  did  not  extend  to  fuch  a  cafe, 
but  was  only  to  enable  creditors  to  recover  debts  due 
from  their  abfconding  debtors,  out  of  the  hands  of 
their  agents,  attornies,  truftees  or  debtors,  and  did 
not  extend  to  enable  any  perfon  to  recover  damages 
out  of  the  efieds  of  a  perfon  abfconding,  for  torts  or 
trefpafles  conunitted  by  him. 

The  plaintiff  demurred  to  the  defendant's  plea  in 
bar.  And  judgment  of  the  court,  that  the  defend- 
ant's plea  in  bar  was  infufficient. 

By  the  court — ^The  ftatute  on  which  this  procefs  is 
fonnded,  is  a  remedial  law,  made  to  provide  a  farther 
remedy  in  favor  of  perfons  having  demands  upon 
others,  than  is  provided  by  the  general  law  of  attach- 
ments-v— by  that  ftatute  the  plaintiff  could  take  hold  of 
nothing  but  the  vifible  property  of  the  defendant,  or 
his  perfon,  whereby  there  might,  and  often  was,  a  fail- 
ure of  juftice  \  for  perfons  with  a  view  of  defrauding 
others  would  conceal  their  effefis  in  the  hands  of  an 
agent  or  truftee,  or  in  the  hands  of  a  debtor,  and  ab- 
fcond  ;  fo  that  neither  their  effe£is  or  perfon  could  be 
got  at.  To  remedy  this  mifchief,  the  law  entitled, 
an  a£t  for  the  recovery  of  debts  out  of  the  eftate  or 
effe&s  of  abfent  or  abfconding  debtors,  was  made. 

This  ftatute  is  evidently  de/igned  to  remedy  the 
mifchief  which  exifted  previous  to  the  making  of  it> 
And  the  only  queftion  is  whether  it  meant  to  provide 
a  compleat  and  perfe&  remedy,  or  only  a  partial  one  ? 
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Reafon  and  juftice  require  that  it  fhould  be  perfed, 
and  extend  to  all  cafes  ;  for  the  man  who  has  had  his 
bones  broken,  his  property  taken  from  him,  or  dc« 
ftroyed,  has  as  juft  a  title  to  con^penfation  in  damages 
by  law  as  the  obligee  in  a  bond  has  to  the  money  due 
by  it,  and  is  entitled  to  the  fame  legal  means  of  iecur- 
ing  and  recovering  it.  And  the  only  objedHon  to 
this,  arifes  from  the  terms  creditor  and  debtor,  made 
ufe  of  in  the  title,  the  preamble,  and  in  the  a£l  itfelf. 
It  is  entitled  an  a£l  for  the  recovery  of  debts  out  of 
the  effe&s  of  abfconding  debtors. 

The  preamble  is,  for  the  better  preventing  fraud, 
&c.  fometimes  pra£tifed  by  ill-minded  debtors,  who 
betruft  their -eftate  and  ctkGts  in  the  hands  of  others, 
with  hitent  thereby  to  defeat  their  creditors  of  their 
juft  dues.  And  it  is  ena&ed,  that  it  ihall  and  may 
be  lawful  for  any  creditor  to  caufe  the  lands  and  e^- 
icSts  of  his  abfent  or  abfconding  debtor  to  be  attached, 
&c.  and  where  no  lands,  &c.  of  an  abfont  abfconding 
debtor  in  the  hands  of  his  attorney,  &c.  (hall  be  ex-i 
pofed  to  view,  or  can  be  found  or  come  at,  foas  to  be 
attached,  it  fhall  and  may  be  lawful  for  any  creditor, 
to  bring  his  adlionagainft  his  abfent,  abfconding  debtor 
to  recover  his  dues. 

Remedial  ftatutes  and  ftatutes  made  for  the  preven-* 
tson  of  fraud,  are  to  be  conftrued  liberally  and  benefi- 
cially, in  advancement  of  the  remedy^  and  for  the  fup- 
preffion  of  the  mifchief — this  ftatute  partakes  of  the 
natiure  of  both. 

What  is  the  meaning  of  the  term  creditor,  in  legal 
underftanding  ?  In  a  ilrid  literal  fenfe  it  is  he  who  vo- 
luntarily trufts  or  gives  credit  to  another,  for  a  fum  of 
money  or  other 'property,  upon  bond,  bill,  note,  book, 
or  iimple  contradl.  In  a  more  liberal  fenfe  he  is  a 
creditor  who  has  a  legal  demand  upon  another,  for 
money  or  other  property  which  has  got  into  the  hands 
of  another,  without  his  confent,  by  miftake  or  acci- 
dent, which  he  is  entitled  to  have,  or  to  a  compenfa- 
tion  in  damages  for,  upon  the  ground  of  an  implied 
promife. 
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In  the  more  general  and  extenfive  fenfe  of  the  tenrty 
he  is  a  creditor)  who  has  a  right  by  law  to  demand 
and  recover  of  another  a  fum  pf  money  on  any  account 
whatever.  If  a  man  takes  another's  purfe,  or  ano* 
ther's  horfe,  or  deftroys  another  perfpn's  timber  and 
the  like,  the  perfon  injured  has  a  right  to  demand  and 
to  recover  a  juft  compenfation  for  his  dapiages«^be«- 
caufe  in  the  firft  place  it  is  juft  ;  and  in  the  fecond 
placcj  the  law  creates  an  obligation  upon  him  to 
make  fuch  compenfation.  And  the  obligation  upon  a 
perfon  to  pay  for  money  or  other  property  ftolen  or 
taken  in  trefpafs,  is  as  great  as  where  the  goods  are 
obtained  by  accident.  The  diflference  is,  mat  if  the 
a£iion  is  brought  for  the  tort  as  well  as  for  the  property, 
the  law  will  give  not  only  compenfation  for  the  goods 
taken  or  deftroyed,  but  in  addition  will  giVe  damages 
for  the  tort  or  injury.  This  cafe  was  an  adion 
brought  by  Stanly  againft  0>rp  and  company,  for  a 
vexatious  f uit,  in  which  they  recovered  a  large  fum  of 
money  of  him,  for  a  debt  which  had  been  paid,  and 
in  this  a£iion  he  claimed  and  recovered  for  thofe  pay* 
ments  which  had  not  bean  applkd,  and  alfo  an  addi- 
tional Aim  for  the  unjuft  vexation — for  the  payments 
which  had  not  been  applied,  he  might  have  nad  an 
afiion  of  indibitatus  afiumpfit.  The  form  of  the  ori- 
ginal a£lion  ihewed,  not  only  that  he  was  a  creditor, 
but  that  the  defendants  were  debtors,  for  the  payments 
which  had  not  been  applied,  and  damages  were  recov- 
ered for  them* 

A  debtor  is  one  who  owes  another  any  thing,  or 
one  who  is  under  obligations,  arifing  from  exprefs  a- 
greement,  implication  of  law,  or  from  the  principles 
of  natural  juftice,  to  render  and  pay  a  fum  of  money 
to  another.  In  this  liberal  and  extenfive  fenfe  the 
terms  creditor  and  debtor,  were  undoubtedly  meant 
and  intended  to  be  underftood  by  the  ftatute  ;  for  the 
expreiEons  are,  any  creditor  may  bring  his  aftion  a- 
gainft  his  abfent  or  abfconding  debtor,  to  recover  his 
dues,  where  no  property  can  be  come  at  fo  as  to  be 
attadied ;  at  the  fame  time  the  diftinftion  is  ever  to 
be  kept  up  between  the  caufcs  of  aftion,  viz.  thofe 
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which  arife  from  breach  of  contra&i  ezprefs  or  im- 
plied, and  thofe  which  arife  from  a  tort ;  this  is  ne- 
ceflary,  for  the  fake  of  both  form  and  fubftance  ;  yet 
this  can  have  no  effeCt  to  narrow  the  conftrudlion  giv- 
en to  the  terms  ufed  in  the  ftatute. 

•If  the  obfea  of  the  ftatute  was  to  provide  a  reme- 
dy againft  the  invifible  or  concealed  property  of  per- 
.  fons  abfconded,  in  the  hands  of  their  agents.  Sec. 
in  all  cafes  as  extenfively,  as  before  was  provided  by 
attachment  agsdnft  the  vifible  effeds  of  perfons  not 
abfconded,  and  there  is  fcarcely  room  tor  a  doubt 
but  what  that  was  the  objeft  of  the  ftatute  ;  then 
this  cafe  is  clearly  within  the  reafon  and  the  terms  of 
the  ftatute,  and  me  terms  creditor  and  debtor  in  the 
ftatute  mean  any  perfon  who  has  a  legal  demand  upon 
another,  and  any  one  who  is  liable  to  fuch  demand. 

The  reafon  of  the  law  u  the  life  of  the  law,  and 
eveiy  cafe  that  is  within  the  fame  reafon,  is  within 
the  fame  remedy,  although  not  within  the  letter  of 
the  law.  And  fo  the  fupxcme  court  of  errors  have 
determined.  See  the  cafe  of  Laight  vs.  Tomlinfon> 
ante.  In  which  it  was  determined  that  a  demand 
muft  be  made  upon  the  gamilhee,  within  fixty  days 
from  the  judgment  againft  the  principal,  becauie, 
though  not  Mrithin  the  letter,  yet  it  was  within  the 
reafon  of  the  law. 

This  judgment  was  reverfed  in  the  fupreme  court 
of  errors  in  June  A.  D.  1797,  for  the  following  rea- 
fons,  viz. — 

The  queftion  which  arifes  in  this  record  is  this, 
whether  the  defendants  in  the  original  adion  who 
were  defcribed  in  the  declaration,  as  abfent,  abfcond- 
ing  debtors,  were  fuch  in  the  fenfe  of  the  ftatute 
above  referred  to,  or  not  ?  If  thev  were,  then  their 
goods,  or  eStds  in  the  hands  ot  Jacob  Ogden  the 
defendant,  in  the  fcire  facias,  were  holden  to  refpond 
the  judgment  as  far  thev  might  extend,  and  his  plea 
in  bar  would  be  infufficient,  as  adjudged  by  the  fupe- 
rior  court — otherwife  they  were  not  holden,  and  his 
plea  in  bar  was  good  and  fufficient.    That  Rowlet, 
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Ac  fum.  arifes  on  deli?eiy  of  goods  to  acco«int|  Inc. 
nor  18  this  aOion  grounded  on  debt,  as  the  term  is  tech^ 
nicallT  underftood,  nor  indeed  does  the  ccnnaion  and 
technical  ufe  of  the  word  diflcr  much,  if  at  all.     A 
demand  like  this  could  not  be  received  and  allowed  by 
oommiiEoners  againft  an  eftate  reprefented  infolvent» 
but  they  certainly  have  a  rieht  to  allow  all  debts  due 
from  fuch  an  eftate.     Neitner  could  it  be  proved  be-p 
fore  commif&oners  of  bankrupts,  where  the  deman4 
Is  againft  the  bankrupt ;  nor  could  it  be  recovered  by 
fucn  commillioners  where  the  demand  was  due  thie 
bankrupt ;  and  this  has  in  tScQt  been  fettled  by  the 
fuperior  court  in  this  very  cafe,  in  over-ruling  the 
plea  in  abatement,  which  Rowlet,  Corp,  &c.  put  into 
this  a<2ion,  grounded  on  the  infolvency  of  the  plain* 
dff,  and  the  commifhon  of  bankruptcy  which  had  been 
granted  thereon  by  the  general  aflembly  ^  the  princi- 
ple of  wluch  plea  feems  to  have  been,  that  it  belonged 
cxclufively  to  the  commiffioners  who  were  by  the  zQl 
appointing  them,  authorifed  in  their  own  names,  to  fue 
and  purfue  ta-final  -  jwdynent  and  execution,  aU  the 
credits  of  the  plaintiff.    The  z(k  authoriiing  the  com- 
miffioners to  fue  for  all  credits  due  the  bankrupt,  or 
which  is  theiame  thing  for  all  debts  due  from  others 
to  him,  and  therefore  his  procefs  ought  to  abate,  he 
being  dead  in  law,  as  to  maintaining  this  a^iion  ;  but 
the  fuperior  court  adjudged  that  he  might  maintaia 
this  adiion,  which  was  the  fame  as  to  adjudge  that  the 
adion  was  not  brought  to  recover  a  debt  due  from  the 
defendants— the  confequence  is,  that  the  defendants  in 
the  original  a^^ion  were  not  debtors,  either  in  com- 
mon underftanding,  or  in  contemplation  of  law  ;  un- 
lefs  indeed  they  are  to  be  confidered  fuch  by  the  true 
eonftru£Hon  of  die  fta^te  aforefaid.    The  ftatute 
makes  provifion  for  fecuririg  goods  or  efft&s  in  the 
hands  of  the  attorney,  faAor,  agent  or  truftee  of  ab- 
fent  or  abfeonding  debtors  in  terms,  and  of  none  clfe. 
The  only  queftion  that  remains  then  is,  whether  the 
courts  of  law  can  give  the  ftatute  a  liberal  conftruc- 
tion,  or  can  extend  it  beyond  the  letter  of  it 

If  it  ihould  be  urged  that  this  is  a  remedial  ftatute 
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and  that  it  oftgbt  to  receive  fuch  a  cdnftru^tion  as  to 
prevent  the  mifchief  and  to  advance  the  remedy,  in 
cafes  which  come  vithin  die  equity,  though  not 
within  the  letter  of  it !  The  anfwer  is,  that  the  rem- 
edy provided  by  the  ftatute  is  affefted  by  abridging 
the  common  law  rights  of  both  creditor  and  debtor  ; 
of  the  creditor,  in  preventing  his  calling  upon  his 
debtor,  fa£lor,  agent,  &c.  for  his  debts  or  efie&s;  and 
of  the  debtor,  fa£lor,  agent,  &c.  in  preventing  his 
accounting  and  exoneratix^  himfelf  with  his  crraitor 
or  principal,  according  to  the  nature  of  his  contra£k 
and  the  courfe  of  the  common  law  ;  and  in  fubje£l- 
ing  the  one  to  lofs  by  delay  of  payment,  and  the  other 
by  accumulation  of  intereft,  or  to  hazard  and  riik 
•rifing  from  oppofing  claims  upon  him,  created  by  the 
ftatute  i  and  from  the  dubious  operation  of  the  ftat- 
ute, which  he  muft  underftand,  at  his  peril,  though 
Us  learning,  and  abilities  may  be  very  inadequate  to 
It.  This  beiuff  the  cafe  the  ftatute  muft  be  conftrued 
ftri£bly,  for  me  rights  of  men  muft  not  be  taken 
away  by  implication^  or  conftrudiion,  without  ex- 
preftprovifion  of  law;  and  it  would  be  no  Icfs  aTbi- 
trary  for  the  courts  of  law  to  extend  the  ftatute  and 
to  i^read  it  over  caCn  not  literally  within  it,  dian  it 
would  have  been  to  adopt  by  their  own  authority  the 
prefent  provi^ons  of  it,  in  cafe  the  ftatute  bad  never 
been  made. 

Whitman  verf.  Wadiworth. 

A  CTION  of  indebitetus  affumpfit,  dechring  that  ^.^JJ'^'J^^; 
J\^  on  the  20th  day  of  April  A.  D.  1789,  Jofcph  Mdnotiff^]^ 
vhapm,  Silas  Pepoon,  Ebenezer  Kingftiury,  and  Wil-  fit  fliould  be 
liam  Walker,  executed  to  the  plaintiff  and  defendant  brought 
their  note,  in  the  words  foUowing,  viz.  «  We  die  ^^^^ 
««  fabfcribers,  for  value  received, Jointly  and  feverallv  cc»  not  f^^^ 
<<  promife  to  pay  unto  Meffrs.  W  illiam  Wadfworth  ted  to  prore  a 
<«  and  Samuel  Whitman,  or  their  order,  three  thou-  ircncral  aAion 
«  fand  fix  hundred  and  nine  pounds,  fourteen  fliU-  «  «^d««'«»*»»' 
<<  lings  and  feven  pence  lawful  money,  in  twelve  . 
<<  months,  with  the  lawful  intereft.    Dated  the  20th 
^•of  April  AD.  1789/' 
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That  {aid  note  was  intrufted  with  the  defendant^ 
^nd  that  on  the  i  ft  of  July  A.D.  1790,  he  applied  t<> 
the  promifors  in  faid  note,  and  they  paid  him  the  full 
contents  of  faid  note,  with  the  intereft,  amounting  to 
jf  3867-17  lawful  money,  which  the  defendant  re- 
ceived, and  then  delivered  up  f^d  note  to  the  promif- 
ors to  be  cancelled ;  whereby  the  defendant  became 
Indebted  to  the  plaintiffthefum  of  ^1933-18-6,  be- 
ing the  one  half  of  the  fum  had  and  received  on  faid 
note  for  his  ufe;  and  thereupon  he  became  liable  to  pay 
the  fame  to  the  plaintiff,  and  being  jCo  liable  and  in- 
debted, aflumed  and  promifed. 

Plea — ^Non  aflumpfit.     Iffue  to  the  jury. 

The  plaintiff  to  make  out  his  cafe  ftated,  dxat  the 
plaintiff  and  defendant  were  jointly  bound  to  H. 
Champion,  Efq.  in  the  aforefaid  fum,  for  faid  Chapin 
and  others,  and  that  faid  note  was  taken  for  their  in- 
demnity ;  and  that  the  defendant  being  intrufted  with 
the  keeping  of  faid  note,  had  received  me  greater  part 
of  the  money  due  thereon,  and  delivered  up  faid  note, 
and  had  not  paid  faid  Champion  the  whole  of  his 
debt }  but  that  the  plaintiff  had  been  compelled  to  pay 
in  land  and  otherwife,  to  faid  Champion,  about  jf  500, 
which  the  defendant  ought  to  refund  to  him. 

Objedion  was  then  made  by  the  defendant  to  the 
plaintiff^s  proving  this  ftatement,  in  order  to  make  out 
his  cafe,  ift,  'Diat  the  plaintiff  and  defendant  were 
joint  owners  of  the  note,  and  the  monies  receivecl 
thereon,  and  that  an  adion  of  account  ^d  not  inde- 
bitatus affunipfit  was  the  proper  adion.  2d,  It  would 
lead  the  court  into  a  lengthy  examination  of  an  ac- 
count between  faid  parties,  in  which  the  defendant 
had  right  to  his  oath ;  for  in  coUefiing  faid  monies 
and  ddiviering  up  faid  note,  the  defendant  a£ied  as  at- 
torney to  the  plaintiff. 

By  the  court— Tic  plaintiff  cannot  make  out  his 
cafe  by  proving  the  ftating  he  has  made — ^for  it  would 
neceffarDy  lead  the  court  into  a  lengthy  examinatjon 
and  adjuftment  of  the  accounts  between  the  parties, 
being  die  proper  bufinefs  of  auditors. 
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Windham  County^  September  Term^  A.  D.  1795. 
Samuel  Cafey  verf.  Johp  Cafey. 

■ 

ACTION  on  note,  dated  January  28th,    "^l^Syrntm^t 
for  /"  100,  papblc  to  plauitiff  or  order.  Si*Iftion  in  Mi 

Plea  in  bar— That  on  the  1 8th  of  September  1794,  J^J'a^f  * 
the  plaintiff  made  and  executed  to  the  defendant  a  notwithftuid* 
certain  writing  or  difcharge  as  follows,  viz.   «« Be  it  ««K  f**^  «»^  " 
^*  known   unto  all  whom  it  may  concern,  that  my  Jjlr^  • '^2^ 
**  brother  John  Cafey  of  Weft  Greenwich,  has  this  foivent.        "^ 
<<  dajr  fettled  with  me,  and  we  find  a  balance  due  me 
"  of  ten  (hillings,  which  I  have  this  day  received, 
<<  which  is  in  full  of  all  demands  I  have  againft  him, 
<(  either  by  bond,  note,  book,  accouQt,  judgment  of 
<<  court,  or  execution,  or  demand  of  what  name  or 
*(  nature  foever,  from  the  beginning  of  the  world  to 
«  tfiis  date.     Samuel  Cafey."     Whereby  the  defend- 
ant was  wholly  exonerated  and  difcharged  from  f^id 
note. 

The  plaintiff  replied,  that  long  before  the  date  of 
the  plaintiff's  writ,  and  date  of  faid  difcharge,  faid 
note  was  for  a  valuable  confideration  aiSgned  to  John 
Hazzard  and  Ruth  Cafey,  whereby  the  property  of 
faid  note  was  vefted  in  them — Soon  after  which,  faid 
Samuel  Cafey  became  bankrupt  and  fled  to  Nova 
Scotia,  to  avoid  his  creditors  }  and  that  faid  aflign- 
ment  was  made  at  Weft  Greenwich  in  the  ftate  of 
Rhode  Ifland,  where  all  the  parties  lived,  and  by  the 
then  exifting  laws  of  that  ftate,  faid  note  was  nego- 
tiable and  an  a£bion  fuftainable  thereon  in  the 
name  of  the  aflignee ;  of  all  which  the  defendant 
had  due  notice,  before  the  date  and  fervice  of  the 
plaintiff's  writ ;  yet  the  defendant  with  defign  to  de- 
fraud faid  afltgnees,  after  die  commencement  of  this 
fuit,  purfued  faid  Samuel  to  Nova  Scotia,  where  ho 
procured  faid  Samuel  to  execute  faid  difcharge  by 
fraud,  for  the  purpofe  of  depriving  the  aflignees  of 
their  juft  property,  without  paying  any  thing  there* 
for. 
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The  defendant  demurred  to  this  reply — and  judg- 
ment, that  the  reply  of  the  plaindffwas  infufficient. 

By  the  court — ^This  a^iion  is  in  the  name  of  Sam* 
uel  Cafey,  and  die  difcharge  is  given  by  him  \  he 
muft  be  competent  to  difcharge  an  a&ion  brought 
and  purfued  in  his  name.  If  the  defiendant  has  prac- 
tifed  any  fraud  upon  die  affignees  in  this  cafe,  he  will 
be  liable  for  it ;  or  if  the  ad^nment  was  made  in 
the  (late  of  Rhode  Ifland,  where»  by  the  then  exift- 
ing  laws  of  that  ftate  faid  note  was  negodable,  as  is 
alledged  in  the  reply  }  the  court  fee  no  reafon  why 
an  a^ion  may  not  be  brought  and  maintained  on  laid 
note  in  this  ilate  in  the  name  of  the  affignees  agaixxft 
the  promifor. 


NeW'L^ndm  County ^  Sept.  Ttfrm^  A.  D.  1 795. 

Jonathan  Richardfon,  fon  of  Amos  Richard* 
ion,  and  grand-fon  of  Jonathan  Richardfon, 
deceafed  verf.  Frink  aod  others. 

In  tt  aAion      a    CTION  of  cjeamcnt  for  a  traa  of  land  de- 
t^k^^  *  J\  fc"'*^*  in  die  declaration. 

tf^i^'^t  '^^  defendants  plead  diat  dicy  had  done  the  jdain- 
cftsce,  b  not  to  dffs  no  wTong  or  difieiiin.     Ifliie  to  the  jury. 

evidence,  to  The  defendants  being  in  poffeflion  of  die  premifes — 
proye  tbat  the  The  plaintifis*  tide  was  a  deed  from  his  grand-father 
ckim*  aUowed  to  his  father  Amos,  and  a  deed  from  his  father  to 
fiLmw^"  Robert  Kennedy  and  a  deed  from  faid  Klennedyto 
ttotjnft.  himfelf. 

The  defendants'  claim,  that  the  deed  from  Jona- 
than the  grand-father  to  his  fon  Amos,  was  a  Tobm- 
tary  conveyance  and  given  to  defraud  his  creditors. 
That  upon  the  death  of  the  grand-father  inteftali^ 
Zaimon  Treat  Richardfon  was  appointed  his  adnuod^ 
trator  \  that  faid  eftate  was  reprefented  and  found  to 
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be  infolvent,  and  orders  giyen  to  the  adzntniftrator  to 
fell  the  eftate,  who  accordingly  fold  faid  land  to  the 
defendants. 

The  plainti£&  claimed  that  faid  eftatc  was  not  infol* 
vent,  but  was  made  fo  by  a  large  demand  fet  up  by 
faid  admiiuftrator  in  his  own  favor  and  which  he  pro- 
cured faid  conuni£Boners  to  allow  to  him  againft  faid  « 
eftate,  when  in  hJOi  there  was  little  or  nothing  due 
to  him,  and  offered  evidence  to  prove  that  the  amnin- 
iftrators'  claim  was  unjuft. 

The  defendants  objedied  againft  the  admiflion  qf 
this  teftimony  \  and  by  the  court,  the  evidence  may 
not  be  admitted  in  this  adion — ^but  the  proper  remedy 
would  have  been  for  the  heirs  or  the  creditors  to  have 
appealed  from  the  judgment  of  the  court  of  probate 
accepting  the  report  of  commiilioners,  and  in  that 
ftage  of  the  bufinefs,  they  would  have  had  right  to 
have  conteftedthe  claims  of  the  adminiftrator. 

Luther  Spalding  verf.  Ebenezer  Spalding. 

ACTION  for  a  legacy,  declaring,  that  Ebenezer     a  beqneft  of 
Spalding,  deceafed,  in  and  by  his  laft  will,  da-  <^^  half  of  a 
ted  aad  of  January  A.  D.  1793,  fince  proved  and  ap-  ^^\I^^jl 
proved,  gave  the  following  legacy  to  the  plaintiff,  viz.  in moneylisthe 
<<  Item,  my  will  is,  that  after  my  deceafe,  aQ  my  real  one  half  ^itK- 
"  eftate  Ihall  be  apprifcd,  by  indifferent  men,  at  its  «wany  deduc 
«« true  value  in  money  ;  that  ;^ioo  already  received  wLrc^a  mj^- 
"  by  my  fon  Ebenezer,  be  added  to  the  price  of  my  ter  is  equally 
<*  real  eftate,  the  one  half  part  of  that  amount  I  give  the  intercil  and 
«<  to  ray  youngeft  fon  Luther  5  only  firft  dedufting  f"|J\^^^"*Jl^j^ 
«  out  of  his  half  part  aforefaid,  the  amount  of  a  note  of  the  ddendT' 
«  given  by  faid  Luther  to  my  fon  Afa,  for  about/ 100,  ant  to  know  as 
*«  wr  which  I  gave  fccurity.     Now  if  my  fon  S)ene-  ^^^^^  plaintiiF, 
"  zer,  pay  faid  Afo  his  faid  note,  and  alfo  pay  to  faid  ^^jti^S.^ 
«  Luther  fuch  fum  of  money  as  fliall  remain,  after 
"  deducing  faid  note  out  of  nis  half  part  as  aforefaid, 
**  then  my  fon  Ebenezer  fliall  have  and  hold  all  my 
«<  real  eftate  to  him  and  his  heirs.** — ^That  faid  Ebene- 
zer the  teftator,  died  on  the  1 8th  of  June  A.  D.  1 794, 
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f  and  his  will  was  proved  and  approved^-that  the  real 

L  cftate  of  the  teftator  was  apprifed  after  his  deceafe  at 

[ .  £^3^  lawful  money,  to  which  being  added  the  ^lop 

,  advanced  to  faid  Ebenezer,  made  £930,  half  of  wluch 

i  would  be  ^^465 — ^That  faid  Ebenezer  immediately  af- 

^  ter  the  death  of  the  teftator,  entered  into  the  pofieuion 

of  faid  real  eftate  by  force  of  faid  will,  and  thereupon 

became  liable  to  pay  to  the  plaintiff  faid  legacy^  a- 

,  mounting  to  ^'465  and  ihtereft,  and  in  confideration 

diereof  aflumed  and  promifed; 

The  defendant  plead  in  abatement^  that  die  teftator 
had  ordered  in  his  will,  that  all  his  debts  and  funeral 
charges  ihould  be  firft  paid  out  of  his  eftate — that  faid 
eftate  was  not  fettled,  and  that  the  debts  and  charges 
furmount  the  perfonai  eftate ;  and  that  on  the  8th  of 
June  1795,  the  defendant  bein?  one  of  the  executors 
of  faid  will,  obtained  an  ordi^r  trom  the  court  of  pro- 
bate to  fell  fo  much  of  the  real  eftate  o£  faid  deceafed 
as  would  raife  the  fum  of  ;f  175-0-6  lawful  money  ; 
and  faid  land  was  not  fold  nor  faid  debts  paid ;  it  there- 
fore ^could  not  be  afcertained  what  fum  the  plaznti£F 
would  be  etititled  to  under  faid  will. 

.  The  plaintiff  demurred  to  the  defendant's  plea  in  a- 
batement.  And  judgment — ^That  the  plea  was  infuf-* 
ficient. 

The  defendant  then  plead  that  he  did  nbt  aflhmc 
and  promife.     Iffue  to  the  jury. 

The  jury  found  a  verdid  for  the  plaintiff,  that  tha 
defendant  did  alTume  and  promife,  and  for  the  plain- 
tiff to  recover. 

The  law  queftion  made  in  this  cafe  was,  whethei^ 
upon  the  conftru^iion  of  this  will,  the  plaintiff  was 
entitled  to  one  half  pf  the  value  of  the  Whole  real 
eftate  of  which  the  teftator  died  feifed,  or  only  of  the 
half  of  the  value  of  his  clear  real  cftate  after  payment 
of  debts. 

By  the  court — ^The  intent  of  the  teftator  is  fo  ex- 
plicit, that  there  is  no  room  le.ft  for  conftruflion. 
The  fum  he  gives  to  Luther  he  charges  upon  the  real 
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eftate  given  to  Ebenezc?,  and  makes  it  the  condition 
upon  which  Ebenezer  is  to  have  the  eftate — ^and  it  is 
the  one  half  of  the  valne  of  his  real  eftate,  after  hia 
deceafe,  in  money  at  appraifal  i  and  of  the  j^ioo  ad- 
vanced to  faid  Ebenezer.  It  is  not  faid  after  payment 
of  debts,  but  after  my  deteafe  ;  and  £benezer  had  hia 
ele£Kon  to  accept  the  eftate  or  not ;  he  has  eleded  to 
accept  the  eftate  thus  charged,  and  has  thereby  agreed 
to  pay  the  legacy. 

The  defendant  made  a  motion  in  arreft  of  judg- 
ment, for  the  infttfficiency  of  the  declaration,  becaufe 
it  was  hot  averred  in  the  declaration  that  notice  had 
been  given  to  the  defendant  what  faid  eftate  was 
Skppiiafed  at — ^and  cited  Douglafs  654,  Riiihton  vs. 
Afpinal;  judgment— >That  the.  motion  in  arreft  Was 
infufficient,  and  for  the  plaintiff  to  recover. 

Iii  the  difcui&on  of  this  motion,  two  points  came 
up — I  ft.  Whether  it  was  neceffary  that  notice  (houldt 
have  been  given— and  2d,  If  neceffary,  v^hether  the 
defed  was  ilot  cured  by  the  verdi^^.  If  notice  wa^ 
neceflary,  then  the  cafe  in  Douglafs  is  in  point ;  for  it 
not  beiiig  alledged  in  the  declaration^  it  was  not  ne- 
ceffary to  be  proved,  and  the  verdid  therefore  does 
not  cure  the  ickGt.  In  this  cafe  it  was  the  duty  of 
die  defendant  as  well  as  his  intereft,  to  have  the  real 
eftate  appraifed,  that  he  might  knovr  what  he  had  to 
pay  the  plaintiff  to  fecure  the  eftate.  It  is  alledged> 
that  the  real  eftate  was  appraifed  by  indifieredt  mett 
at  £iio,  the  prefumption  is,  that  it  was  procured  tb 
be  <done  by  both  |>Iaintiff  and  defendant ;  had  there 
been  any  unfairnefs  in  the  appraifement  the  defendant 
might  have  availed  himfelf  ot  it  on  the  merits — ^for  it 
was  eflential  to  the  plaintiff's  adiibn  that  the  eftate 
(hould  have  been  appraifed  by  indifferent  men-^and 
vi4iere  the  thing  to  be  done  b  the  duty  of  the  defend* 
ant  to  do,  and  is  equally  in  his  power  to  know  as  the 
plaintiff^  notice  is  not  neceffary. 

N  a 
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Spegail  verf.  Perkins  and  others. 

Copies  of  re-     A   CTION  of  trover,  for  eight  hogfheads  of  cofiee. 
cordaticftcdbj    A\    Plea — ^Not  guilty.     Iffue  to  the  lury. 

the  repftcr  of   -*•  •*•  ^       '  ^      ^ 

the  court  in  a  Copics  of  rccord  from  thc  Weft-Indies  ivere  not 
*  ^'■^*^  j"^"  admitted  to  go  to  the  jury,  bccaufc  they  were  not  du- 
xnkted  to  be  '  ^1  authenticated  ;  being  certified  by  the  regifter  of  the 
given  in  evi-  court,  Without  any  feal,  or  certificate  of  his  being  re- 
dence  without  gifter,  by  the  judge  or  other  proper  oflicer. 

the  judge  that  The  proteft  made  by  the  captain  of  thc  veflel  in 
h^is  the  rcgif-  ^g  Weft-Indies,  before  a  notary  puUic  was  admitted  j 
The  certifi-  although  objcdcd  to  that  there  was  no  evidence  that 
cate  of  a  notary  the  perfon  who  certified  faid  proteftj  was  a  notary  du« 
is  received  a.    jy  appointed. 

evidencei  with-    '     ** 

out  proof  of  hia      fly  thc  court— This  ftands  on   difierent  grounds 

fr^nec^tr    ^^*^  ^^  ^^  *  ^°Py  °^  record,  for  faith  and  credence 

and  univerfal    is  by  the  univerfal  confentof  all  nations  given  to  the 

confent.  atteftadons  of  a  notary  public,  from  the  neceiBty  of 

the  cafe  ;  and  althougli  the  official  certificate  is  evi* 

dencei^af  the  proteft  was  made,  yet  the  proteft  may 

be  contefted. 

George  Minor,  &c*  heirs  of  Samuel  Minor,  de- 
ceafed  verf.  Samuel  Woodbridge,  Ebenezer 
«  Punderfon,  &c. 

Whew  a  re-  T^Eil'ilON  in  chancery,    (hewing  that   on   the 
4emptionpf  an  Jf^  iy^  of  December,  A.  D.  1763,   faid  Samuel 
2*"  di^^'  ™^^'  8^^^  *  ^^^  ^^  ^^*  hundred  and  thirty   acres 
of  fraud,  in^^not  ^^  1^*1  ^^  Daniel  Denifon,  as  a  fccurity  to  indemnify 
executing  a       him  againft  a  joint  and  feveral  bond  given   by  him 
bond  of  defeat   ^jjj  f^ij  Minor  to  certain  perfons  in  New -York,  for 
u^,  a^ir,   ^^^^  Samuel's  own  proper  debt,  for  the  fum  of  {^  1 85- 
that  inch  bond   1 3-6  lawful  money  and   intereft  j  aixd   took  a  bond 
waa  executed,   from  faid  Dcnifon,  to  recover  faid  land  upon  his  bc- 
WM  toft^t'l^"'  ing  indemnified  by  faid  Samuel  from  faid  bond,  given 
d^aiturerwid  *"  New^-York  5   that  on   the  1 7th  of  May,  A.  D. 
on  demurrer     1 764,  faid  Denifon  in  confideration   that  Ebenezer 
^^  Punderfon  would  pay  faid  ;f  185-13-6  and  intcreft, 
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•peleafed  faid  lands  to  faid  Ebenezer  Punderfon  ;  who      Where  a 
undertook  to  get  up  faid  bond  of  defeafance  from  faid  P^**^  ^  * 
Samuel  Minor.    That  foon  after,  faid  Samuel  Minor  ^  »  gj^" 
became  embarraflid  in  his  circumftances  and  unable  to  cafe ,  but  alto- 
pay  his  debts,  although  his  eftate  was  fufficient,  had  g«hcr  mifta- 
itbeen  difmcumbered,  being  worth  ^^  1200  lawful  ^^^^^^y^"^^* 
money,  and  he  was  thrown  into  prifon,  and  in  that  (it-  of  amendment 
uation  faid  Punderfon  prevailed  on  faid  Minor  to  give  fubftitute  an 
up  to  him  faid  bond  of  defeafance,  without  any  confid-  ^"^^^^L"^^ 
eration,onlyfaid  Punderfon  engaged  to  give  a  like  bond  prtuion.^ 
lo  faid  Samuel  Minor — and  faid  Punderfon  having  got 
up  from  faid  Denifon's  faid  bond  of  defeafance,  he 
held  (aid  eftate  without  giving  any  new  bond  until  the 
14th  of  December,  A.  D.  1766,  when  he  fold  the 
fame  to  Dodl.  Dudley  Woodbridge,  late  deceafed,  for 
^05  lawful  money,  and  gave  a  deed  thereof  to  him— 
That  faid   Woodbridge  purchafed   faid  lands,  well 
knowing  all  the  circumftances  relating  to  the  feveral 
conveyances  to  Denifon,  and  from  Denifon   to  Pun- 
derfon, alfo  the  bond  given  by  faid  Denifon  to  faid 
Samuel,  and  faid  Punderfon's  agreement  to  give  a  new 
bond  on  his  receiving  from  laidSamuel  faid  Denifun'ft 
bond — Further  ftating,  that  faid  Woodbridge  poifef- 
fed  faid  eftate  during  his  life  and  took  all  the  profits  ; 
^nd  upon  his  death  it  defCended  to  his  heirs  and  was 
diftributed  to  faid  Samuel  Woodbridge — that  the  im- 
provements and  rents  fince  it  came  into  the  poiTeflion 
of  faid  Dudley  Woodbridge  had  been  worth  £60  per 
annum,  and  that  faid  Samuel  Minor  was  deprived  of 
faid  lands  forlefs  than  one  quarter  of  the  value  ;  that 
faid  Samuel  Minor  preferred  his  petition  to  the  gencr 
ral  aflcmbly  in  May,  A.  D.   1774,  ftating  the  afore- 
faid  h&s — on  which  a  committee  was  appointed,  who 
met,  heard  the  parties  and  agreed  upon  the  (z&s  fta- 
ted  in  faid  petition  ;  but  was   prevented  making  any 
report,  by  reafon  of  the  war,  and  faid  petition  upon 
the  death  of  faid  Samuel  Minor  was  difcontinued  ; 
and  the  petitioners  being  then  young,  poor  and  friend- 
lefs,  were  unable  fooner  to   prefer  their  petition--- 
Praying  that  faid  Samuel  Woodbridge  be  decreed   to. 
releafe  to  them  faid  land,  as  the  rents  and  profits 
greatly  furmounted  faid  debt  and  intereft,  or  appoint  % 
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oommktiee  to  hear  and-  report,  «r  odierwift  gnat 

tdief. 

The  rcipondents  pleiad  in  abatement  of  this  petition 
— I  ft.  That  the  widow  of  faid  Dudley  and  faid  Pun- 
dcrfon  were  interefted  and  not  cited— 2d,  That  thirty 
years  had  eiapfed  fince  the  giving  of  the  firft  deed, 
and  all  the  petitioners  had  been  of  age  more  than  ten 
years — 3d,  That  the  petition  wa^  iniufficient. 

This  plea  was  demurred  to^^and  by  the  court 
judged  to  be  in  infufficicnt.  The  court  do  not  ofiu* 
ally  abate  a  petition,  becaufe  all  perfons  intcieftcd  are 
not  made  parties,  but  continue  it,  in  order  that  they 
may  may  be  cited  in. 

Andrew  Pundcrfon  being  cited  in,  plead  in  bar, 
that  before  the  22d  of  May  A.D.  1765,  he  undertook 
to  pay  faid  debt  for  faid  Minor  in  New- York,  for 
ivhich  faid  Denifon  was  bound ;  and  in  confidera- 
tion  thereof,  faid  Denifon  relcafed  faid  lands  to  him  ; 
and  faid  Samuel  Minor  being  alfo  indebted  to  him  in 
a  further  iiim  o£  j£t%%>^6  3  1-2  lawful  money,  and^ 
in  confideration  thereof  and  of  his  paying  faid  debt  in. 
New- York,  faid  Samuel  Minor  not  being  in  prifonj 
did  freely  and  voluntarily  on  faid  2  2d  of  May  A.  D. 
1765,  in  and  by  a  w^riting  under  his  hand  and  fea! 
for  himfelf  and  heirs,  affign  over  faid  bond  to  him 
faid  Punderfon,  and  thereby  did  releafe  to  him  all 
right  in  faid  bond  as  by  iaid  writing,  5cc.-^whercby 
he  became  vefted  with  the  whole  right,  title  and  in- 
tereft  in  and  to  faid  lands,  as  an  abfblute  eftate  in 
fee  fimple. 

The  petitioners  replied,  that  upon  faid  Samnd  MU 
Bor's  affigning  faid  bond  to  faid  Punderfon,  he  agreed 
to  give  faid  Minor  a  iimilar  bond  of  defeafance,  upon 
faid  Minor's  paying  faid  Punderfon  his  debt  and  what 
he  paid  for  him  in  New- York  j  and  before  £ud  bond 
was  given,  faid  Punderfon  wanted  the  money  and 
s^lied  to  faid  Dudly  Woodbridge  to  advance  laid 
/405  to  faid  Punderlon — ^and  to  take  a  deed  of  iaid 
t  Und  from  faid  Punderfon,  which  faid  Woodbridge 

did  '9  and  then  and  there  executed  a  bond  to  faid 
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^amud  Mmor,  conditioi|ed  to  reconvey  £ud  land  to 
faid  Minor,  upon  his  paying  faid  fum  of  /405  and 
mteieft — which  bond  was  miilaid  or  by  acadent  loft, 
and  could  not  be  produced  ^  but  the  petitioners  iprere 
able  to  prove  the  exiflence  and  lofs  of  faid  bqnd« 

Demurrer  to  the  reply — and  judgment,  repl^  in- 
fufficient. 

The  petitioners  in  their  petition  ground  themfelves 
upon  the  fraud  of  Punderfon  in  refufing  to  give  a 
bond  of  defeafance  as  he  had  agreed ;  and  fai4 
jDudky  Woodbridgc's  knowledge  of  it — ^but  in  the 
reply  mey  lay  the  fraud  out  of  the  cafe,  and  ground 
Aemfelves  upon  a  bond  of  defeafance  giren  by  faid 
Dudley  Woodbridge  to  faid  Samuel  Minor,  in  De« 
cember  A.  D.  1766,  which  makes  an  entirely  new 
cafe — they  alledge  indeed  that  faid  bond  is  loft,  but 
^at  makes  no  difference,  fp  long  as  it  can  be  proved* 

The  petitioners  then  moved  to  amend  their  peti- 
tion, and  referred  to  the  petition  of  Rogers,  &c.  two 
of  the  executors  of  James  Rogers  vs.  Moor,  the  other 
executor,  tried  at  New-London,  September  1792 — 
in  which  cafe  after  the  petition  was  abated,  and  ad* 
judged  infufBcient,  the  petitioners  were  allowed  to 
amend  by  inferting  certain  material  averments. 

By  the  court — ^The  petitioners  may  not  amend. 
In  Rogers'  cafe  the  petition  was  infufficient  for  want 
of  fubftance,  which,  by  the  amendment  was  inferted. 
In  this  cafe  the  petition  is  a  good  one,  and  was  fo 
adjudged — and  to  amend  it  according  to  the  reply,  i^ 
to  make  it  a  new  petition  and  a  new  cafe  altogether ; 
of  which  the  refpondents  ought  to  have  twelve  days 
notice  }•— for  in  this  petition,  the  petitioners  ground 
themfelves  upon  die  ^aud  of  faid  Punderfon  and  faid 
Woodbridge's  being  privy  to  it ;  and  this  is  what  the 
refpondents  have  been  notified  to  defend  againft. — 
The  amendment  propofi^d  lays  the  fraud  entirely  out 
of  the  queftion ;  and  makes  a  common  cafe  of  it, 
and  claims  a  right  to  redeem  faid  eftate  upon  the 

f  round  of  a  hmd  of  defeafance,  executed  by  faid 
)udley  Woodbridge  to  faid  Samuel  Minor.    ♦ 
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Jofeph  Culver,  &c.  verf.  Lemuel  Culver. 

pg^pf  ITd.  ""^  A  CnON  of  partition,  to  have  a  certain  traft  of 
jud^  not  to  jLjL  1^^<^>  defcribed  in  the  declaration,  of  which  the 
lie  for  Uods  to  plaintiffi)  had  right  to  {ix-feventfas,  and  the  defendant 
which  the  ptr-  one-fcventh,  aparted,  &c.  according  to  the  above  rule 

uc»  haTC  title      c  -^ 

only  in  remain.  O^  proportion- 

ettat^*'  *  ^*  ^^  defendant  plead  in  abatement — ill,  A  mifno- 
mer  of  the  defendant — ad.  That  the  plaintifi?  had 
not  fet  out  the  proportions  they  held  amongft  them?, 
felves — 3d,  That  the  widow  Culver  had  her  life  in  the 
whole  eitate>  without  impeachment  of  wafte^andwas 
now  living,  and  in  the  a£lual  pofiefiion  of  the  eftate. 
The  two  firll  exceptions  were  waved  by  the  defend- 
ant. 

The  piaintifis  rejdied  to  the  laft  exception,  that 
Jofeph  Culyer,  deceafed,  on  the  5th  of  April  A.  D. 
177^,  made  his  wiU,  and  gave  to  his  wife  Eunice,  all 
his  real  eftate,.  during  her  natural  life,  without  im* 
peachment  of  waile  j  that  thetellator  died,  and  his 
will  was  proved  and  approved  \  afterwards  faid  Eu- 
nice executed  a  bond  to  the  heirs,  viz.  the  plaintiffs 
and  defendant,  conditioned  to  relinquifh  and  vrave  all 
her  right  by  faid  will  in  faid  eftate,  except  a  third  of 
the  perfonal  eftate,  and  one  third  of  the  real,  during 
her  natural  life ;  in  confideration  that  the  heirs  agreed 
diat  (he  (hould  have  and  enjoy  her  thirds  as  afoi^efaic^ 
and  bound  herfelf  to  perform  faid  agreement — and 
thereupon  that  faid  writ  ought  not  to  abate.  The  re- 
ply was  demurred  to. 

By  the  court — ^Thc  plaintiffs'  reply  is  infufScicnt— 
for  it  appears  by  the  pleadings  that  the  pbintifFs  and 
defendant  have  only  an  eftate  in  remainder,  and  not 
in  poileflion,  in  the  lands  of  which  partition  is  de- 
manded \  for  the  bond  and  agreement  of  faid  Eunice 
without  a  deed,  conveyed  no  title,  the  legal  title  to  faid 
eftate  IS  in  her  during  her  natural  life  ;  and  it  will  be 
time  enough  for  them  to  have  partition  of  faid  lands 
when  they  ihall  have  the  poffefSon  and  title. 
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Jonas  Belton  verf.  John  Avery. 

TjETmON  in  chancery,  for  the  redemption  of  a     "^crc  itap- 
J7     mortgaged  cftate— (hewing  that  on  the  i  ith  of  ^^^^^^ 
December  J  781,  the  petitioner  gave  a  deed  of  forty  the  deed  was' 
acres  of  land  to  faid  Avery,  for  fecurity  of  ;f  260  law-  gWcn  asa  fecv- 
ful  money  :  and  that  thereupon  faid  Avery  gave  him  "^^  ^°'  ^^ 

'  -     ^  \       \   \      r  1  rii  '^   «rr*i.«    payment  of 

a  writing,  dated  the  fame  day,  as  follows^  viz.  <<  ihis  money  and  not 
<<  ccrtifieth  a  bargain  that  I  John  Avery,  ad,  do  pro-  a  fale,aDd  ixa- 
««  mifc  for  myfeu,  heirs,  executors,  &c.  that  ^P®^?^^?^*^ 
<«  Jonas  Belton's  paying  l^6o  lawful  money,  in  Spa-  ^ouAof'duL 
<<  nifh  milled  dollars,  unto  me  faid  John  Avery,  2d,  at  eery  will  al- 
<<  my  dwelling  houfe,  on  the  nth  of  April  A.  D.  ways  coofider 
«<  1783,  and  intereft,  then  I  am  to  give  hun  a  lawful  ^^  ^^  ^^^ 
<'  authenticated  deed  of  faid  forty  acres  of  land  ;  de- 
^<  fcribing  it  as  in  (aid  deed— *this  agreement  not  done 
<<  on  (aid  day  is  to  be  void — ^John  Avery,  2d," — which 
writing  was  recorded  in  the  town  records  ;  that  faid 
land  was  worth  j^8oo  ;  that  faid  Avery  immediately 
went  into  the   pofleflion,  and  had  taken  the  profits 
worth  ^44  per  annum — praying  that  the  faiSs  might 
be  enquired  into,  and  faid  Avery  decreed  to  reconvey 
faid  land,  upon  die  petitioner's  paying  what  was  juit 
and  right* 

Plea  in  abatement  in  nature  of  a  demurrer.  Plea 
judged  infufBcient,  and  the  caufe  put  to  a  committee. 

The  exception  tdken  under  the  plea  in  abatement, 
was,  that  this  was  not  a  mortgage,  nor  of  the  nature 
of  a  mortgage,  but  a  fpecial  agreement  to  convey  faid 
forty  acres  of  land  upon  faid  Belton's  paying  a  certain  • 

fum  of  money,  and  the  intereft,  by  a  certain  time  ; 
if  he  performed  he  was  entitled  to  a  deed,  if  not  his 
right  was  gone  forever. 

By  the  court — ^This  writing  is  a  defcafance  execut- 
ed evidenUy  for  that  purpofe ;  and  (hows  that  the 
deed  to  Avery,  was  a  fecurity  for  the  payment  of  a  fum 
of  money,  and  not  a  fale  \  and  whenever  it  appears 
from  under  the  hand  of  the  grantee,  by  bond  or  other- 
wife,  that  the  nature  of  the  tranfadion  was  a  fecurity 
only  for  the  payment  of  money,  the  courts  of  chancery 
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hare  ever  confidered  and  treated  them  aa  fuch^  ac« 
cording  to  the  original  intent  of  the  parties^  and  allow- 
ed a  redemption^  as  in  cafe  of  a  mortgage* 

Samuel  Brown  verf.  —  Dye. 

»  VI     A  CTTON  of  eje£lmem  for  ten  acres  of  land,  dc- 
A«*S^'  "-  ^^*^  ^^^  ^"^  declaration. 
mTh^^        Pka^no  wrong  or  diffeifin.    Iffue  to  the  jury- 

each  other.  •nie  faSs  in  the  cafe  as  agreed  were:  Thomas 

Brown  was  feifed  in  fee  of  the  lands  In  queftion,  and 
on  the  17th  of  March,  A.  D.  176X1  made  his  will 
and  therein  and  thereby  devifed  to  his  fbns,  Samuel 
Brown  and  Fifh  Brown,  all  the  remainder  of  his  lands, 
to  be  their  portion,  with  a  good  title  to  difpofe  of  the 
fame — faid  Fifh  and  Samuel  maintaining  his  aunt 
Thankful  Holdridge  during  her  life. 

Thomas  died,  and  his^  will  was  proved  and  appto* 
Ved.  Samuel  Brown  was  Qie  lawful  fori  of  faid 
Thomas — ^Thankful  was  fiiler  of  faid  Thonuis's 
wife,  and  was  never  married-— Fi(h  Brown  Was  the 
natural  fonof  faid  Thankful,  and  the  reputed  fen  o£ 
faid  Thomas — ^Tabitha,  the  wife  of  the  defendant, 
was  the  natural  daughter  of  faid  Thankful,  and  fifter 
by  the  mother,  to  faid  Fifh  Brown.  Fifh  Brown  died 
without  wife,  or  children,  or  brother,  or  fifter  of  the 
whole  Uood  or  parent  living.  The  defendant  was  in 
claiming  a  moiety  of  faid  premifes  in  right  of  his  wife, 
as  half  fifter,  by  the  mother,  to  Fifh  Brown.  The 
plaintiff  contended  that  the  defendant  was  a  ftranger, 
and  had  no  title  to  any  part  of  the  premifes  in  right  of 
his  wife,  and  though  the  plaintiff  owned  but  half  of 
the  land,  yet  as  tenant  in  common  he  had  right  to 
recover  againft  a  ftranger.  And  as  the  defendant  had 
not  plead  that  matter  in  abatement,  he  could  not  take 
any  advantage  of  it  on  the  general  iffue ;  and  Aat  by 
the  common  law  no  baftard  could  be  heir  to  another^ 
at  any  fate  the  plaintiff  ought  to  recover  his  moiety  in 
this  aftion— and  referred  to  the  cafe  of  HiUhoufe,  &c: 
w.  Mix,  at  New-Haven,  i  vol.  Root's  reports,  24$- 
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]^7  the  defendant  it  was  contended  that  as  the  plain-i 
tiflF  had  demanded  the  whole  land,  as  being  foleiv 
feifed  ;  although  he  might  in  fuch  cafe  recover  a  leJi 
number  of  acres,  than  demanded ;  yet  he  could  not 
.recover  an  undivided  moiety,  or  any  lefs  quantity  or 
proportion  in  the  eftate,  than  an  entirety  in  whatever 
he  did  recover  purfuant  to  his  demand  in  his  writ. 
That  the  cafe  of  Hillhpu^^c.  vs.  Mix,  did  not  com- 
pare with thisxjf>^^^  ^^ plaintiffs  defcribed  them* 
felves  as  rart^nts  in  common ;  and  altHo  the  defendant 
at  the  time  of  commencing  the  aftion  had  rib  right, 
y'et  pending  the  fuit  he  purchafed  feveral  of  the  plain- 
tiffs' fhares. 

By  the  court — ^The  ftatute,  for  the  fettlement  of 
teftate  and  inteftate  eftates,  governs  the  diftribution 
and  defcent  of  real  eftates  altogether  in  this  ftate  ; 
and  is  exprefs  that  when  any  perfon  dies  inteftate^ 
without  wife  or  children,  or  brother  or  fifter,  of  the 
whole  blood  as  legal  reprefentatives  of  them,  his  ef* 
tate  fhall  go  to  his  parents  ;  and  if  no  parents,  to  the 
brothers  and  fitters  of  the  half  blood.  Fifb  Brown 
died  inteftate,  without  wife  or  children,  brother  or 
fifter  of  the  whole  blood,  or  any  legal  reprefentative 
of  them,  and  without  parents — ^The  wife  of  the  de* 
fendant  is  half  fifter  to  faid  Fifh  Brown  by  the  moth- 
er, is  admitted.  The  common  law  of  England^ 
which  has  been  urged  in  this  cafe,  is  not  to  be  men« 
tioned  as  an  authority  in  oppofition,  to  the  pofitive 
laws  of  our  own  ftate ;  and  nothing  can  be  more  un« 
juft,  than  that  the  innocent  offspring  (hould  be  pun- 
ifhed  for  the  crimes  of  their  parents,  by  being  depri- 
ved of  their  right  of  inheriting  by  the  mother,  when 
there  doth  not  cxift  amongft  men,  a  relation  fo  near 
and  certain,  as  that  of  mother  and  child.  > 

The  jury  found  a  verdift  for  the  defendant,  which 
was  accepted  by  the  court. 

O  o 
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Daniel  Slnowles  verf.  State. 

«rfin?^c    XP  R^OR  to  reverfe  a  judgment  of  a  juftice  on  a 
defendant  gail-   "^  complaint  exhibited  againft  him  \yf  z  grand  jti*>- 
ty,  and  muSk     TOT,  for  a  breach  of  the  peace. 

give  judgment 

agaioft  him,         To  which  Knowlc^  plead  not  guilty. 

and  noc  czprefs  •   n  •  j 

it  in  the  vague       The  jufticc  entered  up  i,;^  judgment  as  follows, 
termofopio-     riz.  having  heard  the  evidences,  p:\Tt\es,    &c.    the 
court  is  of  opinion  that  faid  Knowles  is  gui\iy*^and 
is  of  opinion  that  he  pay  a  fine  of  forty  {hillings,  &c. 


ion. 


Errors  affigned  were — i  ft.  That  the  juftioe  had  not 
found  the  defendant  guilty— -id,  That  he  had  given 
no  judgment  againft  him  for  the  fine. 

Plea — ^Nothing  erroneous.  Judgment; — Manifeft 
error. 

The  law  requires  decifion  and  rigid  demonftration 
in  matters  of  judgment ;  there  muft  be  at  leaft,  a  mo- 
ral certainty  of  the  defendant's  guilt,  and  the  court 
muft  find  him  guilty  ;  and  until  the  court  can  find 
thati  the  defendant  is  not  conviQed  \  and  the  judicial 
fentence  of  a  court  never  ought  to  be  given  in  f uch 
loofe  and  vague  terms,  but  fliould  be  exprefled  in  le- 
gal form,  and  with  legal  force  and  energy,  as  thus — 
This  court  give  fentence  or  judgment,  that  he  pay  a 
fine,  8cc^ 


Litchfield  C aunty y  November  Term^A.  D.  lygS* 

Jofhua  Church  verf.  Dewolf,  Raony,  and 

Caffin. 

In  an  lAion     A    CTION  of  trefpafs,  for  an  aflault  and  battery- 
•f  5^P*^  *■     jt\  The  Defendants  plead  feveraliy  not  guilty-   If- 
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After  the  evidence  was  gone  through  on  both  fides,  defendants 
the  defendants  Dewolf  and  Ranny,  moved  the  court  i^'^^^J*  ^^^  ^ 
that  the  verdia  might  be  taken  as  to  Caffin,  firft  and  7^^"^"^ 
feperatelyi  under  an  idea  that  he  would  be  acquitted ;  who  is  wanted 
that  they  might  improve  him  as  a  witnefs  in  dieir  fa-  for  awitnefs, 
vour.  "  ^s^'»  ^^^ 

court  may 

The  court  all  agreed,  tfcirc  where  a  perfon  was  ^  **^  ''f^'* 
made  defendant  wit^<jtfi5rs  in  a  caufe,  either  of  dc-  ^^X^r 
fign  or  by  arc^cTent,  and  who  was  a  material  witnefs  leave  the  oth«r 
for  the  other  defendants,  and  againft  whom  there  was  defendant*  to 
ibme  evidence,    fo  much  that  the  court  could  not  or-  9^^^^J^^* 
der  him  ftruck  out  of  the  writ  i  yet  that  the  defend-  °^^ 
ants  ought  to  have  fome  way  to  avail  themfelves  of 
his  teftimony.     In  this  cafe  the  court  being  divided, 
whether  it  {hould  be  in  this  way,  or  by  a  petition  for  a 
new  trial,  the  cafe  proceeded  as  ufual ;  and  the  jury 
found  Dewolf  and  Ranny  guilty,  and  for  Dewolf  to 
pay  ;^4-i8,  and  Ranny  ^4*4 — and  that  faid  Caffin 
was  not  guilty.    The  court  returned  the  jury  to  a  fc- 
cond  confideration,  becaufe  they  could  not  fever  the 
damages  in  this  cafe*    The  jury  then  found  the  grofar 
fum  of  ;^  8- 1 8  againft  Dewolf  and  Ranny. 

Afa  Bacon  wrf.  GoodfelL 

ACTION  on  a  note  given  by  the  defendant  joint-     a  note  for  st 
ly  and  feverally  with  others,  wherein  for  value  premium  of  m- 
received  he  promifed  to  pay  to  the  plaintiff  450  dol-  f»™>c«  on  lot- 
lars,  with  mtereft.     Ther^  was  endorfed  on  the  note  ^q^ 
•350  dollars. 

Plea— non'^affumpfit,     Iflue  to  the  jury. 

The  cafe  was — the  note  was  given  for  loo  tickets 
in  New-Haven  bridge  lottery,  atfour  dollars  each  ;  and 
to  induce  the  defendant  and  the  others  to  give  the 
note  on  which,  Sec,  the  plaintiff  gave  them  a  bond, 
conditioned  that  they  fhould  draw  400  dollars  in  faid 
lotfcery,  including  the  deduftion  of  12  i«.2  per  cent. 
The  net  proceeds,  viz*  350  dollars,  fliould  be  endorf- 
ed on  fsrid  note  5  and  whatever  they  drew  over  400 
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dollars  they  (hould  take  their,  pay  in  goods  out  of 
the  plaintif's  ftorc. 

The  defendant  contended  that  this  was  a  wagering 
contrafi;  contra  bonos  mores,  and  void. 

Verdi£l  for  plaintiiF,  which  was  accepted  by  the 
court. 

The  contra£l  is  an  infurai*««  upon  one  hundred 
tickets,  which  the  defendant  with  othcrc  puichafed  of - 
the  phintifiF  at  four  dollars  each.  The  plaintiff  coa- 
tra^ed  that  they  ihould  draw  four  hundred  dollars 
in  faid  lottery  including  the  dedu£lion  of  la  and  1*2 
per  cent,  for  the  premium  of  fifty  dollars,  fecured  in 
iiid  note.  The  other  part  of  the  agreement,  was 
merely  in  cafe  the  defendant,  &c.  (hould  draw 
more  than  400  dollars,  that  they  (hould  take  their  pay 
out  of  the  plaintiflPs  ftore.  The  defendant,  &c.  did 
not  draw  four  hundred  dollars.  The  plaintiff  endorf* 
ed  on  their  note  350  dollars,  the  fum  infured,  and 
new  demands  the  fifty  dollars  premium  with  the^ 
other  fifty  for  the  tickets,  which  the  court  did  not 
confider  as  being  an  unlawful  contrail. 

Bacon  verf.  Pettibonc 

iofthT^J""  A  CTION  on  note,  dated  the  23d  of  June  A.  X). 
chafe  oHand,  ,/jL  '7^6,  for  £25,  payable  in  thirty  fix  months, 
and  a  bond  ta^  m  wheat,  &c.  withintercft. 

ken  for  a  deed 

whrn  faid  note      The  defendant  plead  in  bar,  that  in  June  A.  D. 
iho'j.d  be  paid,  1 786,  the  plaintiff  agreed  to  fell  to  the  defendant  a 

covcribrc'!'*""  certain  farm  in  Colebrook,  caUed  the  Goodhue  Jarm, 
for  ;^i84  lawful  money,  to  be  paid  in  feven  annual 
payments,  for  which  the  defendant  was  to  give  feven 
notes  ;  the  firft  for  £2^  lawful  money,  payable  in  one 
year  ;  and  the  plaintiff  to  give  the  defendant  a  bond 
for  the  fum  of  ;^400,  conditioned  to  convey  faid  farm 
to  the  defendant,  upon  his  paying  up  faid  notes  by  the 
times  therein  fpccified  j  and  on  the  defendant's  depta- 
ing  to  pay  faid  notes,  faid  bond  to  be  void.  Thjit  the 
defendant  gave  faid  notes,  the  note  on  which  being 
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one,  and  then  went  immediately  into  poflefiion  of  faid 
farm,  and  continuld  to  ufe  and  improve  it,  until  the 
a4th  of  November  A.  D,  1792 — the  defendant  being 
unable  to  pay  up  the  notes  which  had  become  due,  he 
chofe  to  be  off  as  to  faid  bargain,  as  by  the  contrail 
he  had  right  to  be,  and  notified  the  plaintiff  of  it, 
and  that  he  (hould  leave  faid  farm  ;  there  being  no 
other  agreement  refpfeCUpg^  faid  bargain  but  what  was 
contained  in  (ai^-Mnd  and  notes.  That  thereupon 
die  plaintitfTn  November  A.D.  1792,  fold  faid  farm 
to  aifother  perfon,  for  a  greater  fum  ;  and  that  the 
plaintiff  in  writing  notified  the  defendant  that  he  had 
been  informed  by  him  that  he  (hould  leave  the  Good- 
hue  farm,  and  that  he  had  accordingly  fold  it  to  ano- 
ther man,  and  defircd  the  defendant  to  come  and  fet^ 
tie  with  him — and  that  the  defendant  quitted  faid 
farm  in  confequence  of  faid  fale  ;  and  that  the  note 
on  which,  &c.  was  one  of  faid  notes  given  for  faid 
farm  ;  and  the  only  confideration  was  a  bond,  and 
the  defendant's  entering  and  improving  faid  farm  as 
aforefaid. 

The  plaintiff  replied,  that  he  ought  not  to  be  bar- 
red widiout  that,  that  the  bond  and  the  defendant's 
taking  poflefiion  of  the  land,  was  all  the  confideration 
of  faid  note,  and  that  the  bond  and  notes  contained  all  ' 
the  contra^  about  faid  land — alfo  without  that  the 
plaintiff  fold  faid  farm  in  November  1 792,  for  a  great- 
er fum  to  another  perfon,  and  that  the  defendant  in 
confequence  of  faid  fale  did  quit  faid  farm. 

The  defendant  demurred  to  the  plaintifi^s  replica- 
tion— and  the  court  gave  judgment  that  the  replica- 
tion was  fufiicienty  and  for  the  plaintiff  to  recover. 

By  the  court — Every  thing  is  laid  out  of  the  cafe 
by  the  travcrfe  in  the  plaintiflF*s  replication,  and  the 
defendant's  demurrer,  except  that  the  defendant  pur- 
chafed  a  farm  of  the  plaintiff  in  June  A.  D.  1786,  at 
the  price  of  / 184  lawful  money,  for  which  the  de- 
fendant gave  nis  notes  payable  in  feven  annual  pay- 
ments )  and  that  the  plaintiff  gave  to  the  defendant 
his  bond  in  the  penal  fum  of  ^^400,  with  a  condition 
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thereto  annexed,  that  in  cafe  the  defendant  paid  up  ail 
faid  notes  pundually  by  the  times  therein  fpecified> 
then  if  the  plaintiff  gaTe  to  the  defendant  a  deed  of 
faid  farm,  faid  bond  flbould  be  roid,  &c.  That  die 
defendant  then  immediately  went  into  the  pofleifion 
of  (aid  fuin,  and  that  the  defendant  not  having  paid 
faid  notes,,  he  chofe  to  be  off  his  bargain,  and  notified 
the  plaintiff  of  it.  The  qtieftion  artfing  upon  this 
ftatc  of  the  cafe,  is  a  very  plain  on*,  to  anfwer — a  man 
agrees  to  purchafe  of  another  a  farm  of  land  upon 
credit,  at  a  certain  price,  to  be  paid  by  fundry  inUal- 
ments,  the  feller  to  hold  the  land  for  fecurity  till  it 
fhould  be  paid  for  \  and  the  feller  gives  the  purchafer 
a  bond  to  convey  to  him  the  land  when  paid  for,  which 
reduces  it  to  the  principle  of  Ihe  cafes  which  are  very 
common,  where  the  purchafer  takes  a  deed  and  then 
conveys  the  land  back  to  the  feller  for  fecurity,  and 
takes  a  bond  of  him  for  a  deed  when  he  has  paid  for  it. 
See  the  cafe  of  Bacon  w.  Porter,  i  vol.  Root's  reports, 

370. 

Parker  verf.  Smedly,  and  others. 

An  attcftcd      A    CTION  of  ejcdlment  for  a  traft  of  bnd,  de- 
copy  of  the  rew    i^  fcribed  in  the  declaration.     Iffue  to  the  jury. 

cord  of  a  deed  -^  -^"  ■'      ' 

is  prima  facie        Thg  plaintiff  offered  in  evidence  to  fubflantiate  his 
^f^dfzJ^   ritle,  a  deed  from  Jcdidiah  Strong,  Efq.  to  himfelf  of 
milted  in  evi-    the  land  defcribed,  duly  executed  and   recorded,  a 
dencc  where     copy  of  a  furvey  from  the  records  of  the  proprietors 
Lm  inthT^  w-  ^^  *^  ^^^^  ®^  Litchfield,  to  faid  Strong  of   faid 
eroahepmy;'  ^^^^»  ^^Y  st^^^ftcd  by   the  proprietors'   clerk — alfo, 
copies  from  the  records  of  faid  town,  of  deeds  re- 
corded,   from    fundry  of    the    proprietors  of  faid 
land  to  faid  Jedidiah  Strong,  duly  attefted.     Thefe 
copies  of  record  were  objeftcd  againft  by  the  de- 
fendant, who  infifted  that  the  original  deeds,  See. 
ought  to  be  produced  as  the  beft  evidence  tlie  nature 
of  the  cafe  would  admit  of. 

By  the  court — ^The  copies  were  admitted,  aa  th# 
beft  evidence  in  the  power  of  the  plaintiff  to  produce. 


i» 


NOVEMBER  TERM,   A.  D.    1795.  ^'7 

for  the  grantee,  after  having  procured  his  deeds  to 
be  recorded,  keeps  them  in  his  own  poSeffion,  and 
the  plaintiff  has  no  ineans  in  his  power  to  obtain  them 
from  him. 

Welch  verf.  Gould  and  others. 

■  ^ 

ACTION  of  ti^^afi  for  cutting  and  carrying     An  attach- 
away  out  hundred  trees  from  the  plaintiff^s  ««>'  f^bfc- 
i„„  1  queot  to  the 
^^^^^  date  of  a  deed, 

The  defendant  plead  not  guilty.     Mue  to  the  jury.  ^?^  recorded  at 

^  o       i  J     1    the  tunc  of  the 

The  plaintiff's   tide  was  a  deed  from Beard,  attachmeat— 

dated  the  30th  of  March  A.  D.  1785,  acknowledged  ^^^*Vl"L"d 
the  fame  day  before  juftice  Everet,  and  recorded  the  until  after  the 
3d  of  April,  A.  D.  1788.    Hiis  deed  was  denied  by  deed  is  record- 
the  defendants.  ^^-^^«  K^  ""^ 

the  txecutioa 

A  queftion  was  made  whether  the  plaintiff  might  ^^2h^  V  , 
prove  the  execudon  of  the  deed  by  comparifon  of  the  J*^  wasnot're- 
hanH  wridng  of  the  faid  Beard,  and  of  the  witneffes,  cordedin  arcaf* 
one  being  in  the  ftate  of  New-York  and  the  other  in  fonablc  time. 
Vermont  ?    By  the  court,  he  may  not. — But  the  court 
admitted  the  fignature  of  the  juftice,  iieho  took  the 
acknowledgment,   to  be  proved  by  comparifon    of 
hands — Upon  which  the  deed  was  admitted,  and  faid 
deed  being  recorded  was  allowed  to  go  to  the  jury. 

The  defendants'  dde  was  an  attachment  laid  upon 
the  land  as  Beard's  property,  and  fervice  completed 
on  the  14th  of  March  A.  D.  1787  ;  and  judgment  re- 
covered in  March  A.  D.  i78S--execution  dated  the 
3d  of  April  1788,  and  the  levy  completed  on  the  7th 
of  July  A.  D.  1788. 

The  queftion  of  law  upon  which  this  cafe  princi- 
pally turned  was ;  whether,  the  plaintiff's  deed,  not 
being  recorded  in  a  reafonable  time,  nor  till  long  after 
faid  attachment  was  laid  upon  the  land,  though  before 
the  levy.of  the  eacecud6n  was  coxripleted,  fhouldhold 
faid  land  ? 

By  the  court— A  deed,  executed,  acknowledged, 
and  not  recorded,  by  the  ftatute,    holds  the  lands 
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Ffteen  yean 
uninterrupted 
pofliefGon  of  a 
highway  will 
he  a  bar  to  the 
town's  right  of 
recoTcring  it 
for  the  life  of  a 
highway. 


againft  the  grantor  and  his  heirs  only.  The  creditoi^ 
of  the  grantor  have  the  fame  right  to  attach  the  lands 
for  their  debts,  as  if  no  deed  had  been  given — and  fuch 
attachment  will  hold  the  lands  againft  the  grantee. 
It  is  the  recording  of  the  deed  only  that  operates  to 
defeat  the  creditors  and  to  diveft  them  of  their  right  of 
attaching  the  eiUte,  as  the  grantor's.  And  there  is 
no  room  for  the  doSrine  of  relation  to  apply  in  this 
cafe,  for  there  is  nothing  to  which  the  recording  of  a 
deed  can  relate,  except  it  be  to  the  entry  made  upon  it» 
when  it  was  received  for  record.  The  executing  and 
acknowledging  of  a  deed  makes  it  operate  to  certain 
purpofes,  by  &t  ftatute,  and  the  recording  of  it  makes 
it  operate  to  diveft  the  creditors  of  their  right  of  at- 
taching  the  eftate,  as  the  grantor's.  Verdi£k  and 
judgment  was  for  the  defendants. 

By  the  ftatute  of  Henry  VIIL  deeds  of  bargain 
and  fale  muft  be  enrolled  within  fix  months  :  By  our 
ftatute  no  time  is  fet,  it  muft  therefore  be  done  in  a 
reafonable  time ;  and  this  the  court  will  judge  of  by 
the  circumftances— and  whether  the  record  fhall  bear 
the  fame  date,  with  the  receipt  of  the  deed,  by  the 
town-clerk,  will  depend  upon,  whether  there  was 
any  fraud  in  the  cafe,  or  whether  the  delay  was 
through  the  fault  of  the  regifter,  or  of  the  grantor 
or  grantee.  See  the  cafe  of  Hartmyer  vs.  Gates,  tri- 
ed at  Hartford,  March,  1774 — i  vol.  Root's  Rep. 
p.  61,  and  Ray  vj.  Bufh  81 — and  McDonald  vs. 
Leach,  Kirby's  Kep.  7a. 

m 

I 

The  Inhabitants  of  the  Town  of  Litchfield 

verf.  Wilmot. 

A    CTION  of  ejeftment  to  recover  pofieiBon  of  a 
/m.    certain  piece  of  land,  which  was  originally  left 
by  the  proprietors  for  the  uife  and  purpofc  of  a  nigh- 
way  in  faid  town. 

Plea — not  guilty.     Iffueto'the  jury. 

The  cafe  was,  in  A.  D.  1724,  the  proprietors  Aid 
out  a  part  of  a  lot  eaft  of  the  demanded  prenii^  ^ 
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Dairiel  Culver^  and  bounded  it  weft  on  land  left  for  %^ 
highway.  On  the  fame  day,  they  laid  out  the  other 
part  of  faid  lot  to  faid  Culver,  and  defcribed  it  as  \j^ 
ing  weft  of  a  twelve-rod  highway,  and  bounded  it 
eaft  upon  it.  In  A.  D.  1725,  Daniel  Culver  coa* 
veyed  both  parts  of  faid  lo^  including  faid  highway, 
to  Edward  Culver  ;  and  by  fundry  mean  conveyances, 
faid  lands  came  ddwi>  to  the  prefent  defendant. 
Abddt  diirty-iix  fcars  ago,  the  land  was  cleared  up 
and  inck>icd,  and  ever  fince  had  been  poflefled  and  im- 
proved by  the  defendant,  and  thofe  under  whom  he 
claimed — ^'Hiat  many  years  ago,  a  highway  was  want;^ 
td  near  this  place  and  one  was  laid  out  by  the  county 
court,  at  die  coil:  of  the  town  of  Litchfield,  dirouga 
private  piopci  ty,  a  few  rods  eaft  o£  this  landr--And 
this  had  nev^rbeen  claimed,  or  any  way  improved 
for  a  highway,  until  of  late  years.  Three  queftions 
were  made — lit,  Whether  this  land  was  ever  properly 
laid  but  for  a  highway — ad,  Whether  the  town,  ad-^ 
mitting  it  to  have  been  regularly  laid  out,  had  right 
to  this  adioB  to  recover  the  pofTeflion  ? — and  3d, 
Whether  the  pofieiEon  of  the  defendant,  and  of  thofc 
he  claimed  under,  the  length  of  time  aforefaid,  had 
not  veiled  a  right  in  the  defendant,  and  barred  the 
plaintiffs  of  a  right  of  recovery. 

By  the  court-^The  proprietors,  in  laying  out  their 
l>rigmal  lots,  leaving  lands  for  a  highway,  and  bound- 
faig  dteir  lots  Upon  ft,  by  die  defcr^ion  of  land,  left 
for  a  highway,  has  ever  been  confidered  as  tanta<- 
«iount  to  an  adual  furvey  of  faid  highway.  The 
fee  in  highways  originally  laid  out  or  kft  as  aforefaid, 
is  in  the  original  proprietor  from  whofe  lands  they 
were  taken.  An  intereft  in  the  ufe  is  vefted  in  the 
towns  in  whofe  bounds  they  He,  as  corporate  bodies-^ 
becaufe  by  law,  they  are  obliged  to  provide,  to  keep 
And  maintain  in  good  repair  aU  needful  highways  and 
bridges — and  for  any  coft  thr*y  are  put  to  in  remov- 
ing nuifances,  they  have  arigi  t  ^{  zStion  againft  the 
perfons  creating  the  nuifance.  As  individuals  they 
have  the  fame  privileges  of  travelling  in  them  a?  other 
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citizens  of  the  date  ;  and  for  any  obilru&ibnsjunlefs 
there  is  a  fpecial  damage,  an  information  lies  at  the 
fuit  of  the  public. 

By  the  ftatute  for  quieting  of  titles  to  lands,  no  one 
(hall  have  an  adlion  to  recover  the  poflefSon  of  lands 
ivithheld  from  himj  but  within  fifteen  years  next  af- 
ter his  right  or  title  of  entry  accrued. 

The  flatute  made  to  prevent  encroachments  on 
highways  and  on  common  land-^is,  that  if  any  peribn, 
hath  within  the  fpace  of  fifteen  years,  taken  or  (hall 
take  any  part  of  any  highway,  ar  common,  or  undivi* 
ded  land  into  his  field  or  inclofure,  the  fde£l  men  or 
a  committee  appointed  for  that  purpofe,  after  giving 
Warning  to  the  perfon  offending,  are  ^authorifed  ta 
pull  down  and  remove  fuch  fence  or  encroachments. 

This  remedy  by  pulling  down  and  removing  the 
encroachment,  on  common  land  as  well  as  on  high- 
ways, is  limited  to  fifteen  years,  and  was  fo  adjudg- 
ed in  a  caufe  tried  at  Windnam  near  thirty  years  ago, 
between  the  town  of  Mansfield  and  Jofeph  Hovey — 
and  the  practice  has  ever  fince  been  correfpondent  to 
that  decifion  ;  nor  have  the  towns  fuppofed  that  they 
had  any  remedy,  to  recover  pofleflion  of  their  high- 
ways after  fifteen  years  had  elapfed,  any  more  than 
the  proprietors,  have  for  their  common  lands,  if  we 
may  judge  by  their  not  commencing  any  fuits  of  this 
nature.  And  the  great  quantities  of  lands  left  and 
laid  out  for  highways  in  almoft  every  town,  which 
have  been  inclofed,  built  upon  and  are  now  enjoyed, 
without  any  moleftation  from  the  towns,  notwith- 
ftanding,  many  of  them  ereatly  incommode  the  pub- 
lic, mull  be  owing  to  me  idea  univerfally  adopted 
that  the  right  of  the  town  to  the  ufe  of  land  left  for 
a  highway,  as  well  as  the  right  of  the  proprietors  to 
the  fee,  is  barred,  by  the  ftatute  of  limitation,  by  a 
fifteen  years  uninterrupted  poffeifion. 

Verdiffc  was  for  the  defendant  and  judgment .  a(v 
cordingly. 
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Thomas  and  Mary  Taylor  verf.  Ebenezer  Tal- 
man,  adnainiftrator  on  the  eftate  of  John  W. 
Gold. 

APPEAL  from  probate-  The  cafe  was,  Talman  a  Tcrdia  and 
took  adminiftration  on  the  eftate  of  John  W.  3»»<Jg«i€ntthcrc- 
Gold,  reprefcnted  it  infolvent,  and  had  commiffioners  °°*f^gj  ^^  ^^ 
appointed.  He  exhibited  an  account  to  faid  commit  wrong^l^nd  aa 
fioners  againft  fani  Gold,  amounting  to  j^99»  and  fup-  averment  can- 
ported  it  by  his  own  oath,  and  had  it  allowed  by  the  "''*  ^  admitted 
commiffioners— faid  eftate  was  infolvent  and  he  re-  »g*»°ft"«^«^^ 
ceived  out  of  faid  eftate  ;f  69-6,  being  his  average. 

The  faid  Thomas  and  Mary  being  diflatisfied  with 
the  doings  of  faid  Talman,  faid  Mary  being  fifter  and 
heir  to  laid  Gold,  commenced  a  fuit  againft  him  in 
the  name  of  the  judge  of  probate,  upon  the  admini- 
ftration bond,  and  the  parties  being  at  ilTue  on  fun- 
dry  breaches  in  the  condition  of  faid  bond,  at  the  fu* 
pcrior  court,  Auguft  1794-  j 

The  jury  found  a  verdi£k  in  favour  of  the  plaintiff, 
as  follows,  viz.  ^<  In  this  cafe  the  jury  find  that  at  the 
<<  deceafe  of  faid  J.  W.  Gold,  he  did  not  owe  the  faid 
<*  Ebenezer  Talman,  and  that  faid  Ebenezer  did  fraud- 
<'  ulently  exhibit  a  claim  of  a  debt  in  his  own  favour^ 
«<  againft  faid  eftate,  oi  £^g  lawful  money,  to  the. 
"  commiflioners  appointed  to  adjuft  the  claims  of  the, 
<*  creditors  ;  and  did  fupport  the  fame  by  his  own 
•*  oath.  They  alfo  find  that  faid  Talman  has  receiv- 
«<  ed  fundry  credits  due  to  faid  deceafed,  and  three 
"  thoufand  feet  of  white  pine  boards,  and  fundry  ar- 
"  tides  of  wearing  apparel,  particularly  enumerated  in 
«  faid  verdia,  the  efFefts  of  faid  deceafed,  of  which 
'<  faid  Talman  has  exhibited  no  inventory.  Alfo  they 
*«  find  that  he  has  not  made  true  returns  of  his  pro- 
"  ceedings  in  the  fale  of  faid  real  eftate,  which  he 
"  had  orders  from  the  court  of  probate  to  do  5  and 
'*  hath  not  kept  and  performed  the  condition  of  faid 
"  bond  \  and  find  for  the  plaintiff  to  recover  £139-15 
•<  lawful  money,  damages  and  coft." — ^That  judgment 
was  ordered  thereon  accordingly — which  fum  made 
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iaid  eftalc  folvent  j  and  tb«  treditors  had  fince  vfr* 
cetyed  their  refpefltve  balances  in  full^  horn  Ephraim 
Kirby,  £fq.  who  receired  the  money  recovered  by  (aid 
judgment,  as  attorney  to  the  plaintiff— the  remainder 
of  faid  judgment  he  had  paid  to  faid  Thomas  and  Ma- 
ry,  except  ^29-14,  which  the  judge  of  probate  order* 
ed  to  be  paid  to  faid  Ebenezer  Talman,  as  the  balance 
of  faid  £999  he  having  before  received  £69^^  as  his 
average.  From  this  order  faid  Thomas  and  Mary  ap« 
pealed. 

To  this  the  appellee,  Talman»  replied,  that  the  ju- 
ry who  tried  faid  caufe  included  in  their  ver4i£^  the 
fum  of  ^99  allowed  as  aforefaid  by  the  commii&on- 
ers,  to  the  appellee,  as  part  of  the  damages  found  by 
their  verdidi  againft  the  appellee,  fo  that  the  whole 
fum  allowed  by  the  commiffioners  to  the  appellee  had 
been  recovered  by  legal  judgment  of  court  out  of  him, 
when  he  had  received  but  ^69-6^  out  of  faid  eftate. 

The  appellants  demurred  to  the  reply.  And  judg* 
ment — That  the  reply  of  the  appellee  was  infufficiept, 
and  the  order  of  the  court  of  probate  difaffirmed,  up* 
on  two  grounds — ift,  It  has  been  adjudged  in  the 
cafe  of  Staniford  w.  Hide,  at  ToUand  \  and  in  the 
cafe  of  Fairweather  vs.  Curtis,  at  Fairfield,  and  affirm- 
ed in  the  fupreme  court  of  errors;  that  the  heir  has  the 
fame  right  to  conteft  the  claims  of  creditors  allowed  by 
commiffioners,  to  adminiflrators,  at  common  law,  as 
the  adminiflrator  has  to  conteft  the  claims  of  credi- 
tors allowed  by  commilfioners ;  and  which  the  heir  has 
no  way  of  doing  but  by  an  appeal,  or  by  an  adion  on 
the  adminiftration  bond,  to  recover  out  of  the  admini- 
llrator's  hands,  what  he  has  no  right  to  hold  and  re- 
tain. And  in  both  cafes,  where  the  claim  allowed  by 
commiffioners  is  dire£lly  put  in  ifiue,  as  in  this  cafe, 
and  the  jury  by  their  verdift  find  againfl  the  claim,  the 
fiun  allowed  by  the  commiifioners  is  wholly  fet  afide, 
and  is  no  longer  a  ground  upon  which  to  retain  the 
intereft,  or  to  make  any  future  claim  upon  againft 
the  eftate.     And  it  is  perfeflly  immaterial  by  what 

{retext  the  adminiflrator  attempts  to-.cover  over  And 
old  the  eftate,  whether  it  be  by  impoiing  upcm  the 
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fomrniflioTvars  as  bemg  a  creditor  when  he  has  no  juft 
demand,  or  otberwife.  The  rule  of  damages  is  the 
i^tereft  he  has  embezzled,  or  has  got  into  his  hands 
"which  he  hath  no  rijght  to  retain — and  the  order  of 
the  court  of  probate  goes  upon  the  ground  that  the 
jury  made  a  miftake  in  aflei&ng  the  damages,  and  that 
the  yerdi£i  and  judgment  was  wrong  ;  which  is  not 
admiHible,  nor  is  it  competent  for  the  court  of  pro- 
bateto  rei^ify  what  this  ootrrt  could  not,  only  by  a  new 
trial.  2d,  The  verdiA  of  a  jury  and  the  judgment 
of  the  court  thereon,  may  not  be  impeached  in  thin 
way ;  nor  are  any  averments  admiffible  againft  them  ; 
the  party's  remedy  in  fuch  cafe  is  by  writ  of  error  a* 
gainft  the  judgment,  or  by  a  petition  for  a  new  trial, 
for  a  miftake  of  the  jury  in  afleffing  damages.  See 
the  next  cafe,  Taylor  vs.  otarr — alfo,  fee  Stamford  tw* 
Hide,  X  vol.  Root's  reports,  263. 

William  Taylor  verf.  Ezra  Starr. 

SCIRE  facias,  declaring  that  before  the  fupcrior     j^  miibke  in 
court  in  A.  D.   1 793,  he  recovered  a  judgment  entering  op  a 
againft  faid  Starr,  upon  a  note  dated  the  apth  of  Jan-  |«dgaent  u  to 
uary,  A.  D.  1790,  wherein  he  promifed  to  pay  to  /.^"fot  for'^a 
the  plaintiff  j^436  lawful  money,  on  demand,  with  new  trial,  or  by 
the  lawful  intereft  ;  on  which  was  paid  and  endorfcd  writ  of  error, 
the  15  th  of  Oftobcr,  A.  D.  1790,  only  the  fum  of 
333  dollars  and  1-3,  and  that  the  judgment  was  for 
no  more  than  ^391-17-6  by  miftake ;  when  in  hGt  he 
ought  to  have  recovered  the  fum  of  £^  1 5-1 3-6,  which 
was  the  fum  due  on  faid  note  ;  the  ditfercnce  being 
/a3*i6  lawful  money,  and  cited   the  defendant  to 
ihew  reafon  why  the  court  (hotild  not  fet  faid  record 
right,  or  give  judgment  for  faid  ;f  23-16. 

The  defendant  was  defaulted — and  the  plafflfiff 
moved  for  judgment ;  but  the  court  refufed  to  render 
any  judgnicnt  thereon,  upon  the  principle,  that  where 
a  verdi^l  did  not  aid  an  infufficient  declaration,  a  de- 
fault would  not.  The  averments  in  this  declaration 
are'dire£ily  oppofed  to  the  record  of  the  judgment ; 
befides  the  things  aiked  to  be  done  are  totally  improp- 
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er  ;  which  are  that  the  court  would  correft  their  own 
judgment  after  the  term  is  ended,  or  to  ghre  a  judg- 
ment dire&ly  contrary  to  their  former  judgment.' 
The  party's  remedy  is  by  petition  for  a  new  trial,  or 
by  writ  of  error. 

Timothy  Caftle  verf.  Jofeph  Peirce. 

•a'^rcovir      A  ^^^^^  for  breach  of  covenant  in  a  deed,  dc-' 

■at  of  fdOnr    jLjL  daring  that  the  defendant  for  the  confideration 

the  court  gave    01  ^f  1 25  by  dced  dated  the  1 3th  of  November  1 783, 

the  confidera-   bargained  and  fold  to  the  plaintiflF  among  other  lands^ 

tluTland*  and     ^^^  pieces  of  land,  one  containing  twelve  acres,  and 

th«  intereft  ia    ^^  Other  thirty-four  acres,  in  Wilmington  in  the  ftate 

damages.  of  Vermont,  and  covenanted  that  he  was  well  feifed, 

&c.     The  breach   affigned   was,  that  the  defendant 

was  not  well  feifed   and  that  the  plaintiff  had  been 

ejected  from  faid  lands. 

The  defendant  plead  in  bar,  a  fubmiflion  of  faid 
controverfy  to  arbitration,  on  the  29th  of  September 
1 793  -,  an  award  in  the  premifes  and  a  compliance  with 
it — and  that  the  notes  given  to  abide  the  award  were 
delivered  up  to  each  party. 

The  plaintiff  replied,  and  admitted  the  fubmifflion 
and  award,  and  the  delivering  up,  to  each  party  his 
note  ;  yet,  that  after  faid  award,  viz.  in  March  A.  D. 
1 794,  both  parties  agreed  to  throw  up  faid  fubmi/IIon 
and  award,  and  to  abandon  and  difannul   the    fame; 
— and  did  mutually  agree  to  releafe  each  other  from 
the  fame,  and  did  in  fa6l  releafe  each  otlier  therefrom 
— and  entered  into  a   new  fubmifTion  of  the  fame 
matters,  together  with  others,  in  the  words  follow- 
ing, viz.  «  We  the  fubfcribers  being  diffatisfied  with 
"  the  award  of  Mitchel  and  Henman  laft  Septem- 
«  ber,  do  this  day  agree,  that  faid  Mitchel,  Henman 
«  and  Abijah   Curtis,    fhall  confider  faid  matters  of 
«  dilpute  in  the  former  fubmiffion  ;  and  determine 
«  the  fame  as  (hall  be  convenient — ^To  hear  and  de- 
«  termine  the  difpute  contained  in  faid  former  fub- 
«  miflion."  That  faid  arbitrators  undertook  the  }>v^' 
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den  of  an  award,  but  never  made  or  publiihed  an 
award  in  the  premifes  to  the  parties. 

The  defendant  rejoined,  that  the  plaintiff  was  un- 
eafy,  and  threatened  him  with  a  law  fuit,  unlefs  he 
would  fubmit  the  fame  matters  again  to  faid  Mitchel, 
Henman  and  Curtis  ;  and  folely  to  fatisfy  the  plain- 
tiff, and  fave  trouble,  he  did  agree  to  faid  fubmiffion 
recited  in  the  plaintiff's  replication  j  yet  that  he  never 
did  agree  with  the  plaintiff  to  abandon  faid  award,  or 
to  difannul  or  fet  the  fame  afide  ^  nor  did  they  mutu- 
ally agree  to  releafe  each  other  from  faid  award  ;  nor 
did  they  in  fad  ever  releafe  each  other  from  the  fame  5 
nor  did  they  agree  that  either  of  them  ihould  be 
bound  thereby  in  any  manner,  unlefs  the  fame  was 
implied  by  faid  written  fubmiffion  ;  and  that  faid  ar- 
bitrators took  on  them  the  burden  of  hearing  and  a- 
warding  in  the  premifes  ;  and  the  plaintiff  in  and  by  a 
certain  writing  under  his  hand,  &c.  in  words  follow- 
ing, viz.  recites  the  revocation — revoked  the  power  of 
faid  arbitrators. 

The  plaintiff  demurred  to  the  defendant's  rejoin- 
der 'j  and  judgment  that  the  rejoinder  was  infuffi- 
cient  J  upon  the  ground  that  the  fecond  fubmiflion 
implied  and  contained  in  it  an  agreement  to  fet  afide 
faid  firft  award,  and  a  mutual  rcleafing  of  each  other 
abfolutely  from  any  obligation  to  abide  faid  award. 
From  this  opinion  of  the  court  judges  Root  and  Mit- 
chel  diffented,  for  the  following  reafons — the  only 
qucftion  upon  thefe  pleadings,  is,  as  the  defendant  in 
his  rejoinder  has  denied  all  the  averments  in  the  plain- 
tiff's reply,  except  the  fubmiffion,  whether  the  fecond 
fubmiffion  to  Curtis,  &c.  difannuled  and  fet  afide  alto- 
gether the  award  made  by  Mitchel,  &c.  upon  the  firft ; 
and  contains  in  it  mutual  releafe  from  and  to  each 
other,  of  all  obligation  to  abide  faid  award  ? 

Thus, it  appears  clear,  that  faid  fecond  fubmiffioa 
neither  contains  or  implies  any  fuch  thiiig  ;  but  only 
that  the  parties  were  both  willing  to  take  the  judg- 
ment of  tfie  former  arbitrators  with  faid  Curtis,  upon 
the  fame  matters  ;  and  had  they  made  an  award  pur- 
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fuant  to  fald  fecond  fubmiffion,  it  would  dmibdeis 
have  been  an  extinguifliment  of  die  firft,  by  foite  of 
the  agreement.  A  fubmii&on  to  arbitration  has  ne- 
ver been  confidered  as  a  diiannuling  any  claim  or  bar- 
ing any  right,  or  as  being  a  difcharge  of  any  obliga- 
tion, award,  or  judgment.  And  a$  the  plainti£F  by  his 
revoking  the  power  of  the  arbitrators  has  prevented 
making  an  award,  it  is  in  effefk  fufiertng  the  plaintiff 
to  take  advantage  of  his  own  wrong,  $  and  his  revok- 
ing the  fecond  fubmif&on  deftroyed  all  the  effe£b  it 
otherwife  might  have  had.  On  a  hearing  in  dama- 
ges, the  court  adopted  the  following  principles — for 
one  piece  of  land  which  was  under  improvement,  the 
rule  of  damages  (hould  be,  the  confidetation  paid  for 
it,  without  intereft — for  the  other  piece  of  land  not 
improved,  the  confideration  paid  for  it,  and  the  intereft 
of  the  money. 


Fuller  ver/.  Burrel. 

An  averment  A  CTION  on  note  dated  29th  of  February,  A. 
!^V&  -"^  ^-  '788*  for  ^25-9  lawful  money,  payable 
prefs  words  of   ^n  demand,  with  intereft. 

^^'^a'dSurf      ^^^  defendant  plead  in  bar,  that  before  the  date 
rcr,  .  of  the  plaintiff's  writ,  he  made  full  payment  of  the 

note  on  which,  &c.  and  the  plaintiff  in  and  by  a  cer* 
tain  writing  difcharged  him  therefrom. 

The  plaintiff  replied,  prayed  oyer  of  the  writing 
and  recited  it  as  follows ;  <^  Received,  Canaail,  0&* 
"  ober  7,  1790,  of  Jonathan  Burrel  jf  7- 1 3-6  York 
<<  money    in  full  of  all    demands."  That  faid  wri- 
ting  was   given   in  difcharge  of  a  book   account, 
for  freight  from  Red  Hook  down  the  Hudfon,  to  New- 
York,  amounting  to  ^T  7- 13-6 — ftating  the  account, 
and  for  no  other  caule  or  confidcrarion ;  and  that» 
laid  note  was  not  in  contemplation  at  the  time  of  giv- 
ing faid  difcharge,  the  words,  in  full  of  all  demaqife 
were  inferted  by  the  defendant  through  miftake,  and 
faid  note  had  never  been  paid  or  fatisfied. 
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The  defendant  demurred  to  the  plaintiflF's  reply } 
and  judgment  that  the  reply  was  infufficient.  Ske 
the  cafe  of  Carter  vs,  Bellamy,  Kirbv's  Rep.  291,  and 
Cafey  vs.  Cafey,  at  Windham  laft  circuit: 

Hamlin  verf,  Mitchel. 

ACTION  of  account  \n  conmion  form,  as  bailiff     Public  fecti^ 
and  receiver,  for  j^  104-9-6,  in  ftate  notes,  re-  J*^««  pledged 
fceivedthe3dofOaoberi788.  'Z^Xf^li^T 

The  defendant  prayed  over  of  faid  receipt  and  recit-  J'ebtT^lid* 
ed  it,  as  follows,  viz.  "  Received  03ober  3d  1788, 
<'  bf  Nathaniel  Hamlin,  feven  ftate  certificates,  a- 
*<  mounting  to  ;^  104-9-6,  at  ten  (hillings  on  the 
<*  pound,  York  money,  which  are  lodged  with  me  as 
**  a  feciirity  for  ^^87  York  money,  which  when  paid^ 
<*  I  promife  to  deliver  to  captain  Hamlin/* 

And  thereupon  tb!e  defendant  pleaded  that  the 
plaintiiPs  declaration  and  matters  therein  contained^ 
wete  infu£E[cieht  in  the  law  —and  efpecially  af&gned 
the  caufe^  of  deiiiurrer. 

Judgment — ^That  the  declaration  was  infufficient— 
for  by  the  receipt  the  fecurities  were  lodged  as  a 
pledge  for  jTSy,  which  did  not  appear  to  have  ever 
been  paid  ;  and  the  fecuritiesf  canndt  be  called  for  till 
laid  debt  is  paid;  ' 

Banks  verf.  Mary^  BafTet,  adminiftratrix  of  Sa^ 

muel  BafTet. 

■^       '  '       \  A  ft    flV^TtP^I 

APPEAL  from  probate.     The  cafe  was,  the  ap-  from  probate 
pellant  was  a  creditor  to  Samuel  BafTet ;  Ma^  does  not  lie  m 
ry  Baflct  was  adminiftratrix  on  faid  SamacFs  eftate^  ^*^°'  ofacrc- 
which  was  reprefented  infolvent,  and  commiiEbners  folvoircaate; 
appointed ;  tod  one  Daniel  Brown,  previous  to  faid  becaufe  too  ' 
Samuel's  death,  fued  him  on  book,  which  fuit  was  ^^^^ "  allow-' 
landing  at.  the  time  of  his  d«di.    Said  Mary  was  ^.L^by tf * 
tited  to  defend  in  faid  fuit,  and  judement  was  render*  commiffioatrs. 
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ed  in  Brown's  fayour  a?atnft  her,  by  default^  for 
^^62-16-9  debt,  &c.  which  he  exhibited  to  the  com- 
miffioners,  with  a  further  fum  of  £16^10-^  due  by 
book^  and  had  both  allowed,  when  it  was  faid  no- 
thing was  due  him^  and  which  was  a  miftake,  of 
whidi  the  commiflioners  were  now  fenfible,  and  ac- 
knowledged they  had  done  wrong  in  making  the  allow- 
ance.   Ilie  queftion  fiWl  to  be  determined  was,  whe- 
ther one  creditor  could  have  an  appeal  in  fuch  cafe 
on  account  of  another  creditor's  having  a  greater  fum 
allowed  him  by  the  commiihonersi  than  he  was  enti- 
tled to. 

By  the  court — An  appeal  doth  not  lie  for  a  ctedi- 
tor  in  fuch  cafe,  but  only  by  an  executor  or  admini- 
ftrator. 

Benjamin  Judd,  &c.  fodety's  committee  of  die 
parifli  of  Waterbury  verf.  Woodruff. 

A  deed  to  »  A  CTION  of  ejeftmcnt  for  twelve  acres  of  land 
l^^'J*^^  /\  which  the  plaintifis  held  by  deed  from  James 
f uUcffon,  fo«  ^^^y'^ld*^  dated  the  26th  of  June,  A,  D.  1756* 

— -A^deed  rc^      Plea— no  wrong  or  difleifin.    Iffue  to  the  jury. 

tCTcd  upon  « r«-  '^^  plaintiflFs'  title  was  a  mortgage  deed  from  James 
ceived  for  re-  Reynolds  to  the  fociety's  committee  of  Waterbury, 
cord,**  and  thro  and  to  their  fucceiTors  in  faid  ofBce,  for  the  uic  cf  tM 
of *thc?S»  ^^^^  *"*^  town  of  Waterbury. 
notjccorded  The  plaintiUs  produced  the  records  of  the  firft  fi>- 
yotfi^to,  the  ^*^y  ^^  Waterbury,  of  their  having  appointed  annu- 
record  ihail  ally  a  fucceflion  of*  committees  down  to  the  appoint- 
bcar  date  at  the  ment  of  the  plaintiSs.  This  record  was  obje^ed  to, 
^rt^iTcf  tecaufe  it  was  a  record  of  the  firft  fociety  »i  Watcrbu- 
for  record.  ^*  ^"^  ^^^  of  the  fodcty  in  the  pariih  of  Waterbu- 
A  mortgagor  ry.  The  court  admitted  the  record.  The  deed  to  the 
and  his  alienee  plaintiffs  was  delivered  to  the  town-clerk,  June  26th. 
wuiat^ra-  ^*  ^*  ^7^6,  and  entered  upon  by  him,  as  received 
tionofthc  for  record  26th  June,  1766,  and  was  recorded  at 
mortgagee.       full  length,  in  A.  D.  1 794. 

The  defendant's  title  was  a  deed  from  the  fame 
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James  Reynolds^  of  the  fame  lands,  to  Timothy  and 
Ifaac  JoneS)  dated  the  29th  of  May,  177 1,  and  re^ 
corded  the  13th  of  June,  1771,  and  a  deed  from 
them  to  the  defendant,  dated  the  8th  of  June,  1772, 
and  recorded  immediately.  The  defendant  went  into 
pofleiEon  in  April,  1773,  ^^^  P^^^  ^^  intereft  on  the 
mortgage  to  die  cominittee  of  the  firft  fociety  in  Wa- 
terbury,  about  fix  years-'-and  then  refufed,  and  faid 
that  the  Jones's  were  to  have  fettled  it  j  but  had  not, 
and  wiihed  a  fuit  might  be  bro't,  but  acknowledged 
the  money  to  be  juftly  due  to  the  town. 

The  defendant  contended — ift,That  the  fociety*s  re- 
cords did  not  prove  the  prefent  plaintiffs  to  be  the  fuc- 
cefforsof  the  original  grantees — 2d,  That  a  fociety's 
committee  were  not  acQrporation,andcouldnot  take  an 
eftate  in  lands  by  fucceihon — 3d,  That  the  defendant's 
title  was  perfe£ted  long  before  the  plaintiffs',  by  hav- 
ing his  deed  recorded  firft — 4th,  Tbat  the  poflellion 
of  the  defendant  had  beei;i  adverfe  to  the  plaintiffs'  ti- 
de for  more  than  fifteen  years  next  before  the  date  of 
the  plaintiffs'  writ. 

The  plaintiffs  contended  that  the  fociety  of  the  pa*- 
ri(h  of  Waterbury,  and  the  firfk  fociety  in  Waterbu- 
ry,  were  fynonymous.  j 

By  the  court-^^Whether  a  fociety'-s  committee  be  a 
corporation  or  not,  is  not  material ;  fo  long  as  they 
are  a  legal  body  capable  of  taking  eftates  by  grant  -, 
and  of  being  conftituted  tfuftees  for  public  ufes  by  the 
grantor.  The  plaintiffs  deed  was  delivered  to  the 
town-clerk  and  by  him  entered  upon  the  26th  of  June 
1766,  and  it  was  the  duty  of  the  town-clerk  to  have 
recorded  it  at  length  ^  and  the  plaintiffs  are  not  to 
fuffer  for  his  neglcfk.  But  the  record  by  force  of  the 
ftatute,  bears  date  the  26th  of  June,  1766.  See  M^ 
Donald  w.  Leach,  Kirby,  72 — and  Franklin  w.  Can- 
non, I  vol.  Root's  Rep.  500. 

The  mortgagor  is  confidered  as  tenant  at  will  to  the 
mortgagee,  and  his  alienee  alfo,  at  the  option  of  the 
mortgagee.     But  in  this  cafe,  the  defendant  by  |fay-s 
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ing  the  intereft,  acknowledged  the  plaintiffs'  right,  an4 
himfelf  holding  under  them. 

The  jury  found  a  verdift  for  the  plaintifis^  which 
was  accepted  by  the  court.  Vide  Buckingham,  &c. 
vs.  Northrop,  i  voL  Root's  Reports,  53. 


Canfield  verf*  Squire. 


A  bock  c6n-     A   CTION  upon  the  covenants  in  a  deed,  dated 

^^^^r' aV  *^  ^3^  ^^  Auguft  A.  D.  1784,  in  and  by 
£^,  printed  '  wKich  the  defendant,  for  the  confideration  of  ^^30* 
by  Aprirate  bargained  and  fold  to  the  plaintiff  a  right  of  land  in 
P™lVf*"***  *4"  the  town  of  Straton,  and  ftate  of  Vermont,  which 
dcnce oiihT^  ^^^  originally  granted  ^)y  tjie  governor  of  New- 
l^atutet.  Hampihire  to  John  Lyman,  and  warranted  fjiid  right 

A  deedwhichis  againft  all  perfons  clauning  from,  by  or  under  the  de- 
^^^^f^t  *^^"^^"^*  ^  *^  ^**^  M"  Lyman.  Breach  affigned 
dence  totheju-  "^^^^t  ^^^  ^^  defendant  had  no  fuch  right ;  but  that 
Tj  without  John  Lyman  was  feifed  of  faid  right,  and  in  Decern- 
fMKie  evidence   1,^  1 7  89,  faid  Lyman  fold  it  to  who  had  ever 

D^SoS:  fincchcld  the  plaintiff  out  therefrom. 

Sc  l^i  pu"^  The  defendant  plead  not  guilty.  Iffue  to  the  jury, 
deed,  its  ezecu-  ^^^  verdid  for  the  defendant. 

In  this  cafe  feveral  points  were  refolved — ift.  That 
a  book,  faid  to  contain  theftatutes  of  Vermont,  print- 
ed by  Hafwell,  a  private  printer,  may  not  be  admitted 
as  evidence  of  the  ftatutes  of  Ve^ont — See  Bofi- 
wick  «J.  Bogardus,  ante. — ad.  That  a  deed  which 
appears  to  have  been  executed  and  acknowledged  in 
the  ftate  of  Vermont,  may  not  be  read,  i^  denied,  un- 
lefs  there  is  fome  proof  of  its  e^cecution — 3d,  That 
depofitions  are  admiilible  to  prove  the  lofs  of  a  deed 
by  fire  or  otherwife — alfo  to  prove  the  cxiftcncc,  exe- 
cution, and  tenor  of  the  deed. 
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Hart  verf.  Brovoi.  i"  ■»  *<ftion  of 

''  trefpafsbroueht 

before  a  juftice, 

ACTION  of  trrfpafs,  brought  before  a  juftice,  demaodmg  4c/ 
demanding  forty  (hillings  damages.  damage*,  and 

cotncsbefore  the 

The  defendant  plead  title  to  the  land  on  which  the  fupcrior  court 
trefpafs  was  done, and  the  caufe  was  handed  over  to  the  ^*  i^<»<»f title, 
county  court,  and  by  appeal  cam^  to  this  court.  Iffue  find  iax^t 
to  the  jury — who  found  againft  the  defendant's  title,  plaintiff  i^fin- 
and  for  the  plaintiflF  to  recover  fifteqi  (hillings  (ingle  g*cdamajgre«,thc 
damages  ;  upon  which  the  court  gave  judgment  tor  Judl^^^foJ^* 
forty  five  (hillings,  the  treble  damages,  although  the  treble  that  fwn 
demand  in  the  writ  was  for  but  forty  (hillipgs.  by  force  of  the 

flatute,  altho' 
more  than  the 
dtmasd  in  the 
writ. 

White  v^rf.  Adnuniftrators  of  Samuel  Judfon, 

A   CnON  on  book  for  ^80.     Plea— That  faid     On  a  plea  t« 
jf\    Samuel  Judfon  at  the  time  of  his  death,  owed  *"  a^ion  on 
jioAmg  to  the  plaintiflF  by  book.     Iflue  to  the  court,  jcctiw  owed 

The  plaintiff's  book  confifted  of  charges  from  the  "o^'nga^thc 

*  1  -in  o  1  ▼    •    ^"»c  of  his 

year  1770,  to  the  year  1775  mclufive.     bamuel  jud-  death— judg- 
fon  died  in  A.  D.  1777 — ^the  plaintiff  and  faid  Samuel  ment  will  be 
were  neighbours,  and  both  citizens  of  the  (late  of  forthe  plaintiff, 
New-York.     The  defendants  relied  upon  the  ftatute  ^^l^^^^^^ 
of  limitations  of  the  (late  of  New- York,  to  bar  the  the  debt  might 
plaintiff  of  any  recovery,  and  produced  the  law — and  ^^avc  been  bar- 
as  the  court  were  giving  their  opinion  in  the  cafe,  "^^  ^\^-  **^ 
they  obferved  how  the  iffue  was  joined,  viz.  that  faid  \^^^  y^  ^^^ 
Samuel  Judfon,  at  the  time  of  his  death,  owed  the  plea  been  pro* 
plaintiff  nothing  by  book.     Upon  the  evidence  it  ap-  P^*- 
peared  that  faid  Samuel  died  in  A.  D.  1777,  ^^  which 
time  the  plainti(Ps  book  was  not  out-lawed,  and  had 
never  been  paid.     The  court  found  the  iffue  in  favour 
of  the  plaintiff,  viz.  that  faid  Samue}  did  owe,  &c* 
at  the  time  of  his  death,  notwithilanding  it  appeared 
that  ihe  debt  was  barred  by  the  ftatute  of  limitation 
at  the  time  tlie  fuit  was  commenced. 
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Middle/ex  County ^  December  Temij  A.D.  1795* 


Dorothy  Smith  verf.  Ward 

Judgment  ar-     A    CTION  of  ejeament— Vcrdift  for   the  dc- 
reilcdj  bccaufc     l\  fendant. 

cme  of  the  jury  .Ai  -^• 

had  given  hU  ^  motion  in  arreft  was  made  by  the  plahitiff  that 
^?pixviou/to  o^^  of  ^hc  jurors  who  tried  faid  caufe  and  confented 
the  triaL  10  faid  verdid^i  had  heard  the  fad^s  and  given  his  opin- 

ion in  favor  of  ;he  defendant^  before  he  was  return- 
ed and  empanneledj  and  of  which  the  plaintiff  was 
ignorant ; — that  the  jurors  who  tried  faidcaufe,  were 
inquired  of,  when  the  fame  was  called,  whether  they 
had  heard  of  faid  ca^ufe,  or  given  any  opinion  there- 
on, and  were  informed  that  if  they  had,  they  would 
make  it  known,  otherwife  it  would  be  taken  that 
they  had  not ;  and  that  faid  juryman  remained  filent. 

The  defendant  replied,  that  the  fads  alledged  in* 
faid  motion  were  not  true.  Elihu  Stow,  father  of 
Jofhua  Stow,  who  carried  on  this  fuit,  teftified  that 
before  this  fuit  was  commenced,  he  heard  faid  jury 
man  fay,  that  it  was  not  juft  Mrs.  Smith  (hould  reco- 
ver, for  file  had  received  a  compenfatton.  Obed 
Stow,  brother  of  Jofliua  Stow,  teftified  that  about  a 
year  ago,  he  heard  faid  juryman  declare,  that  it  was 
not  ju(t  or  honorable  that  the  plaintiff  (hould  recover, 
after  (he  had  received  a  copipenfation*  The  juryman 
was  admitted,  and  declared  that  he  had  no  recoUec* 
tion  of  any  fuch  converfation  with  Elihu  Stow,  or 
with  Obed  Stow,  the  brother,  but  that  he  did  tell  Jof- 
hua Stow,  when  he  informed  him  that  Mrs.  Smith 
was  going  to  commence  the  a^ion,  that  upon  his  re- 
prefcnution,  it  was  not  juft  or  honorable,  (he  ihould 
recover  agamft  the  defendant  after  fhc  had  received 
her  pay  ;  and  this  he  had  wholly  forgot.  The  court 
found  the  motion  to  be  true,  and  arretted  the  judg-r 
ment. 
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George  and  Anne  Starr  ^rf. '  Elihu  Starr  and 
George  Phillips,  executors  of  Philip  Morti* 
mer,  £fq.  deceafed. 

A  PPEAL  from  the  judgment  of  the  court  of  .^^{^^'"ij^^ 
J^^  probate,  in  proving  and  approving  the  laft  will  ^  ,  ^^* " 
ancfteftament  of  faid  Mortimer,  bearing  date  the  A  will  cannot 
9th  of  July,  1792,  and  receiving  and  ordering  to  be  *>«P">^cdm 
kept  on  file  certain  other  writings  bearing  date  the  J^^od^aTto 
loth  of  March    1794,   drawn  up  in  the  form  of  a  tkc  peribnal  eA 
will  and  codicil.  'The  faid  George  and  Anne  Storr  tatcand  voidat 
moved  that  faid  judgment  might  be  difaffirmed  for  *®  ^*  ^^ 
the   following  reafons,  viz.    ift,  Becaufe  Timothy 
Starr,  Elihu  Starr  and  Jofeph  Sage,  whofe  names 
were  fubfcribed  as  the  Mritneflcs  to  the  writing,  bear^* 
ing  date  the  9th  of  July  A.  D.  1792,  and  proved  and 
approved  by  faid   court  of  probate,  as  the  laft  will 
and  teftament  of  faid  deceafed,  were  at  the  date  afore- 
laid  and  ever  Gnce  had  been,  and  ftill  are,  inhabit* 
ants  of  faid  town  of  Middletown,  and  citizens  o£ 
the  ^  city  of  Middletown,  and  as  fuch  were  interefted 
in  the  devifes  and  bequefts  given  by  faid  will,  to  faid 
city  and  town  of  Middletown,  and  were  and  are  not 
legal  witnefles  to  faid  will— ^d.  That  faid  writing 
was  drawn  up  bv  Elihu  Starr  in  his  hand  writing, 
and  that  faid  Elinu  Starr  was  by  faid  will,  appointed 
one  of  the  executors  \  and  alfo  that  fatd  Philip  Mor« 
timer,  Efq.  deceafed,  had  given  to  faid  Elihu  Starr 
by  faid  will,  a  legacy  of  ^5  lawful  money,  and  the 
fervice  of  a  negro  girl  for  about  five  years — 3d,  Be- 
caufe the  writings  aforefaid  which  were  by  faid  court 
of  probate  accepted  as  codicils,  and  ordered  to  be 
kept  on  file,  were  not  witneffed  by  any  perfon  j   and 
faid  writing  dated  the    10th  of  March  A.  D.   I794> 
was  never  fubfcribed,  or  publiflied  by  faid  Philip 
Mortimer,  Efq. — ^4th,  Becaufe  Philip  Mortimer,  at 
the  dates  of  the  ieveral  writings  aforefaid  was  not 
of  found  difpofing  mind  and  memory. 

The  appellee  replied,  that  faid  writing  bearing  date 
the  loth  of  March. 1 794,  was  fubfcribed  by  faid  Phi- 
lip on  faid  loth  of  March,  when  fo  much  of  (aid  wri- 
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ting  was  drawn  as  was  contained  in  the  fix  firft  pag^i 
and  to  the  thirtieth  line  of  the  feventh  page.  And  that 
on  the  fame  day,  faid  Philip  dire^ed  the  faid  Elihu 
Starr  to  compleat  the  faid  writing  as  it  now  waSj  and 
to  conform  the  fame  to  the  firft  writing  abovefaidy 
except  where  the  laft  differed  from  the  firft,  and  for 
this  he  gave  him  parol  dire&ions.  And  that  faid  Phi- 
lip at  the  feveral  dates  aforefaid>  wa^  of  found  difpo- 
fing  mind  and  memory ;  and  as  to  the  refidue  of  the 
reafons  the  appellees  faid  they  were  infu^cient. 

The  appellants  rejoined,  that  the  refidue  of  faid 
reafons  were  fufficient,  and  that  the  reply  refpeding 
the  writing,  dated  the  loth  of  March  I794>  was  infuf*- 
ficient. 

The  devifes  and  bequefts  in  the  will  were— that  for 
the  good  will  andrefped  the  teftator  had  for  the  city 
and  citizens  of  Middletown,  he  gave  and  bequeathed 
to  faid  citizens,  a  certain  piece  of  land,  adjoining  eaft 
on  the  tomb  lot,'  running  four  rods.  Sec.  for  a  building 
fpot,  to  tTcGt  a  granary  houfe,  for  the  ufe  of  the  inha- 
bitants of  faid  city  ;  for  which  purpofe  he  gate  and 
bequeathed /doc  lawful  money,  and  direfled  out  of 
what  fund  the  money  Oiould  be  raifed.  He  alfo  gave 
and  bequeathed  to  the  inhabitants  of  the  city  of  Mid- 
dletown,  as  a  ftdck  forever,  ;^4oo  lawful  money,  to 
purchafe  one  thoufand  buihels  of  wheat,  five  hundred 
buihels  of  rye,  and  five  hundred  bufhels  of  Indiaii 
corn  )  always  to  remain  as  a  ftock,  to  fupply  the  ne- 
teffities  of  tnofe  of  the  inhabitants  of  faid  city,  who 
might  ftand  in  need  ;  tobe  always  Under  the  manage- 
ment and  infpe£Hon  of  the  mayor  and  aldermen,  fo^ 
the  time  being ;  and  dire£ked  out  of  what  funds  faid 
^400  was  to  be  raifed.  He  theri  ordered  the  twd 
Turns  to  be  raifed  and  paid  in  preference  to  all  other 
legacies.  He  then  adopts  Anne  Starr,  his  niece,  the 
wife  of  George  Starr,  as  his  daughter  ;  and  gave  her 
the  ufe  of  his  houfe  called  Mortimer's  Lodge,  With  i 
part  of  the  land  adjoining,  during  her  natural,  life, 
and  to  her  hufband  George  Starr,  during  his  natural 
life  in  cafe  he  furvived  her,  with  fundry  fpecific  Icjpa- 
cics.     He  then  gave  fundry  legacies  to  divers  pcrfons. 
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He  dnen  adopts  Philip  Mortimer  Starr,  fon  of  George 
Sifid  Anne  Starr,  to  be  his  fon — ^and  gave  him  all  his 
other  lands  particularly  enumerated  and  defcribed  in 
the  will,  and  to  his  children  lawfully  begotten  of  his 
body,  in  ta9  male  ;  and  iii  want  of  iflue  male,  to  his 
tflftie  female  ;  under  this  further  limitation,  that  faid 
Philip  M.  Starr,  fhould  take  the  name  of  Mortimer^ 
for  himfelf  and  family,  and  have  the  fame  confirmed 
by  the  general  aflembly,  to  him  and  his  heirs. .  Then 
his  will  was,'  that  all  the  parcels  of  the  real  eftate,  to^ 
gether  with  die  appurtenances  before  devifed,  to 
George  and  Anne  Starr,  for  their  lives,  (hould  revert 
to  faid  Mortimer  Starr,  and  his  heirs,  bearing  the  fame 
name  forever.  He  alfo  gave  to  faid  P.  Mortimer  Starr, 
all  his  other  eftate  of  what  kind  foever,  to  him  and  his 

hein* 

•  -      '  < 

And  in  cafe  faid  Philip  Mortimer  Starr  (hould  not 
within  one  year  after  his  coming  of  age,  take  the  name 
of  Mortimer^  as  aforeiaid^  and  his  niece  Anna  Starr^ 
ihould  leave  no  fon  furviving  her,  the  eftate  given  to 
faid  Philip,  (hould  go  to  her  eldeft  daughter  for  her 
life  ;  and  in  cafe  faid  eldeft  daughter  (hould  leave  a 
fon,  and  he  take  the  (ir-name  of  Mortimer,  as  afore«^ 
faid,  then  all  the  real  eftate  given  to  die  eldeft 
daughter  of  his  faid  niece  for  life,  Ihould  remain  to 
her  eldeft  fon  and  his  heirs  in  tail  male  forever— and  in 
cafe  the  daughter  of  his  faid  niece  (hould  leave  no  foii> 
or  fuch  fon  (hould  not  take  the  name  of.  Mortimer^ 
then  the  feveral  parcels  of  real  eftate  aforefaid,  (hould 
continue  to  the  next  in  fucceifioh,  the  males  haying  the  . 
preference ;  always  obferving,  and  it  was  his  will> 
that  any  of  that  line,  who  might  do  and  perform  tha 
injunftions  and  reftriaions  laid  upon  Philip  M.  Starr, 
Vhich  if  they  performed,  (hould  give  them  a  right  to 
his  above  faid  eftate  forever«*-and  in  failure  of  his 
niece's  line  of  defcent,  his  real  eftate  (hould  go  to  the 
firft  fon  of  Peter  Carnel,  only  brother  of  his  faid 
nieqe,  on  his  complying  with  die  injundions ;  theii 
the  real  eftate  was  given  .to  him  and  his  heirs  in  tail 
tnale,  bearing  his  name  ;  but  in  failure  of  bis  comply**^ 
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ing  with  £ud  injunAions>  and  taking  the  name  of 
MoTtinier,  then  to  the  fon  or  grandfon  of  James  Mor« 
timer,  in  Ireland,  if  any  fuch  diere  was,  &c«  And  in 
failure  of  all  thefe,  he  gave  Mortimer  Lodge,  &c.  to 
the  Epifcopalian  church ;  and  the  reft  and  refidue  of 
his  real  eftate  to  the  town  of  Middletown,  for  the  ufe 
and  benefit  of  the  poor  inhabitants  of  faid  town,  &c. 
and  appointed  George  Starr,  Elihu  Starr,  and  George 
Phillips,  his  executors }  to  each  of  whom  he  gave  ^5, 
in  token  of  his  refped.  The  negro  girl,  the  fervice  of 
whom  was  given  in  the  will  to  £lihu  Starr,  waa  made 
free  by  the  after  will  or  codicil — George  Starr  refufed 
the  truft  of  executor,  and  took  the  appeal. 

The  judgment  of  the  court  was — ^that  faid  Philip 
Mortimer,  the  teftator,  at  the  dates  aforefaid,  was  of 
ibund  difpofing  mind  and  memory.  That  the  refidue 
•f  the  reafons  for  the  appeal  were  fufficient ;  and  that 
the  reply  of  the  appellees  refpe6iing  the  writing  bear- 
ing date  the  loth  of  March  1794)  was  infufficient. 

The  reafons  of  the  court — ift,  It  is  an  eftabliflied 
rule  in  this  court,  that  whoever  is  interefted  in  (he 
event  of  the  fuit,  or  in  the  queftion  on  trial,  is  an  in- 
competent witnefs,  except  in  the  cafe  of  members  of 
a  corporation,  who  from  the  fmallnefs  of  their  intereft 
and  the  neceffity  of  the  cafe, ,  are  admitted.  And  it 
appears  and  feems  to  be  admitted  by  the  demurrer, 
that  three  of  the  fubfcribing  witnefles  are  interefted  in 
the  fuit,  as  they  are  members  both  of  faid  town  and 
city  ;  and  no  fuch  neceffity  exifted  in  this  cafe,  as 
faid  will  was  made  years  before  the  teftator's  death, 
and  when  in  health  ;  and  other  witnefies  might  have 
been  obtained. 

ad.  That  Elihu  Starr,  is  further  interefted  as  a 
legatee,  and  is  one  of  the  executors  who  has  accepted 
faid  truft,  and  is  a  party  to  this  fuit  j  he  is  therefore 
upon  every  principle  an  inadmiflible  witnefs.  And 
although  by  fonic  Britifli  authorities,  executors  and 
even  It  gatees,  who  have  releafed  their  legacy,  and  no 
party  in  the  fuit,  have  been  admitted  under  certain 
circumftancca  (for  there  are  adjudications  both  ways,) 
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jet  fuch  adjudications  are  incompatible  with  the  laws 
of  Conne&icut  $  the  fimplicity  of  which  excludes  the 
poffibility  of  introducing  th^t  fpeculative  metaphyficsd 
refinement  which  fo  much  embarrafles  the  Britifh 
courts,  without  deranging  our  whole  fyftem.      In 
England  a  will  is  proved  in  the  prerogative  court  on- 
ly, m  relation  to  the  perfonal  eftate,  and  has  no  effeft 
upon  the  devifes  of  real  eftate^  in  die  fame  will — ^but 
diey  muft  be  proved  in  the  common  law  courts  in  eve-^ 
ry  trial  for  each,  and  a  will  for  perfonal  eftatemay  be 
there  proved  without  three  witnefies— but  the  cafe  is 
not  fo  in  Conne£licut,  for  here  the  probate  of  the 
will  extends  to  all  the  devifes,  as  well  aa  legacies^ 
and  all  other  courts  are  concluded  by  it  j  nor  can  a 
will  proved  in  part,  be  good  as  to  the  perfonal  eftate 
and  void   as  to  the  real,  and  no  law  will  warrant 
fuch  a  decree^befides  it  would  ordinarily  be  phyfi-r 
cally  impoilible.     For  fuppofe  a  man  has  a  fon  and  a 
daughter  only,  has  a  thouiand  pounds  of  real  eftate^ 
and  a  thoufand  of  perfonal  ^  by  will  gives  one  half  of 
his  intereft,  viz.  his  real  eftate  to  his  fon,  the  other 
half,  viz.  his  perfonal,  to  his  daughter,  and  dies — ^the 
will  has  but  two  witnefies,  it  is  therefore  void  as  to  the 
real  eftate.     If  the  probate  eftabliih  the  will  as  to  the 
perfonal  eftate  in  favor  of  the  daughter,  (he  will  not 
only  take  the  whole  of  the  perfonal  eftate,  but  alfo 
will  take  half  of  the  real  eftate,  that  being  inteftate-^ 
the  daughter  would  have  three  quarters  and  the  fon* 
only  one,  which  would  be  unjuft,  and  contrary  to  the 
defign  of  the  teftator-^and  yet,  by  following  the  Brit^ 
lib  labyrinth  of  learning,  this  would  be  the  cafe. 
Further,  witnefies  interefted  in  the  queftion  only,  are 
there  not  excluded,  but  in  Connedlcut  they  are — fa 
that  according  to  the  Britifii  prad^ice  vritnefies  may 
be  admitted  to  prove  a  will  as  to  one  piece  of  land,  al- 
though they  hold  other  lands  by  the  fame  will,  and 
equally  interefted  in  the  fame  queftion  ;  but  in  Con- 
nediicut,  fuch  witnefies  are  wholly  inadmiifible. 

3d,  If  there  is  no  valid  will,  the  codicils  which  are 
dependant  on  it  muft  fall. 

From  the  opinion  of  the  court  upon  the  firft  and 
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fccond  exceptions  to  ^  wi\^  Judge  Root  iiflente^* 
And  previous  to  affigni&g  the  fpecial  reafona  (of  di£-^ 
fendng  from  tlie  oouit*  it  may  be  wellto  ptcmife  a 
few  obfeWations  on  the  nnnire  of  wilk.  and  dertfes^ 
A  willordeyife  lea  giftof  one  perfoil.to  another  tob 
take  eSk€t  at  the  death  o£  die  donor ;  and  this  poweic 
rcfults  from  the  idea  of  property;  and  diiftmajr  be: 
done  by  oae^  or  by  as  many  inftruments.  aa  there  am 
donees,  or  portions  of  propoty  to  bc  gwcn*.    ]?Owel 
ondevilesj  22t  24»  &e.   Each  donee  ia  int^xelfei^ia 
the  gift  to  huB)  but  not  ia  tbofe  to  others.     A  wiH 
may  be  good  as  to  perfonal  eihite>  and  void  as*,  to  reaL 
— it  may  be  good  a$  to  (bme  legacies  and  d4:vife% 
and  void  as  to  others.    No  man  can  be  a  witncfe  tQ 
atteft  a  grant  to  himfelf . — A  witnefe  that  cvh  netthei: 
getnor  lofe  any  thing  by  his  teftimony/ cannot  be. 
oonfidered  as  incompetent  oa  the  fcor^  of  intereft* 

By  the  Roman  law,  a  will  or  teftament  was  oon- 
fidered as  a  fubftitution,  or  appointment  of  an  heir 
to  fuccecd  to  the  inheritance.  The  Englifix  borrow- 
ed many  of  their  ideas  refpe£ting  laft  wills  from  the 
Romans  ^  and  accordingly  a  devife  of  a  man's  real 
eftate  to  his  heir  at  law  is  void,  and  the  heir  takes 
by  defcent. 

To  refcue  and  reftoie  the  power  of  will  middn^ 
£rom  the  long  infcerrupticMi  and  oppreffion  of  the  feu- 
dal fyftem,  via.  from  the  Norman  conquefl,  the  ftat- 
utes  of  die  3  ad  and  34th  of  Hen.  VIII.  ufually  called 
die  ftatutes  of  wills,  were  enabled,  empowering  eV^ 
perfon  (except,  &c.)  having  manors,  lands,  &c.  to 
give  and  devife  them  by  will  in  writing  or  otherwife^ 
by  aft  executed  in  his  life  time,  &c.   Thefe  ftatutc$ 
not  having  ptefcribed  the  form  in  which  it  might  be 
done,  nor  the  folcnmities  with  which  it  (hould  he 
enecuted  and  attcftcd  ;  it  was  found,  that  for  want 
of  diis,  frauds  were  praaifed,  wills  funcptitioufly 
obtained,  were  impofed  an  people,  and  lawful  hcin 
were  difinheritcd  without  spid  contrary  to  the  will 
and  mind  of  the  teftator ;  and  that  often  by  the  tnerc 
parol  teftimony  of  thofe  who  were  interefted  or  n^^  *^ 
be  credited.    To  prevent,  and  remcd7  diis  evi/>  it  ^^^ 


DECBMBZR  TERM,  A. D.    £79;.  go^* 

eaa£lled  hf  the  291th  of,  Ch^r.  H*.  that  all  dcvifes  and 
beqiieft.^  of  tofida  ^nd  teaeroenta»  fhould  he  in  writing,, 
fignedbf  tiie  party^  or  feme  perfon  in  his  piefence^ 
by  his  expi^eib  dire^iont.andattdled  by. three  ciedi^ 
ble  witQ(efies#.  ftibfcribing  it  in  the  prefence  of  the 
teftatofy  or  it  ihould  be  void.  A  will  or  devife  excsi- 
cuted  according  to  the.  forms  pxefcribed  by  thb  ftat^ 
ut€f  muft  .ha>Te  been  confidsred  as  a  good  will,  duly 
and  legally  executed  ^  whether  the  witnefles  died^  bc>> 
came-  interefted^or  infamous,  before  the  time  of  their 
examination,  in  proof  of  it  or  not ;  for  it  could  not 
be  in  the  power,  of  anyman.  to  preferve  his  witnefles^ 
f— it  was  enou^  that  the  will,  was  executed  as  die  r 

ftatute  required^  to  give  it  exiftence  and  perfe&iotr 
as.  a  will.  Indie  conftrudHoaof  this  ftatute.  many 
doubts  and  difficulties  arofe,  as  to  what  was  a  fign^- 
ing  by  the  teftator,  what  a  fubfcribing  of  the  witne&* 
fes  in  the  prefence  of  the  teftator,  what  was  meant 
by  credible  witnefles.;  whedber.  they  muft  be  (b,  at  the 
time  of  fubfcribing,  or  of  proving- the  will,  or  bodi  ; 
.or  whether  if  they  were  not  fo  at  the  time  of  fub- 
fcribing, it  would  anfwer,  if  they  were  fo  at  the  tame- 
of  their  examination.  See  learned  difcuffions  on 
thefe  queftions  in  the  cafe  of  HiUer  vi-  Jenings,. 
Carth.  and  ift.of  Lord  Raymond,  5L05  ;  and  in  the 
cafe^f  Holdfaft  vj.  Dowfing,  2d  Sin  ia53*  Alfo,  in: 
the  cafe  of  Windham  <;/•  Chetwyndi  ift  Burr.  414,  inr 
which  lail  cafe  Lord  Mansfield  has  reduced  the 
points  in  fame  degree  to  principles  of  common  fenfe. 

To  avoid  and  obviate  thefe  doubts  and  difficulties 
relating  to  the  atteftation  of  wills  and  codicils  of  real, 
eftates  in  Great  Britain^  and  in  their  colonies  in  Ame- 
rica, by  the  25^1  of  George  IL  it  is  cnadlcd,  that  any 
perfon  who  Ihall  atteft  the  execution  of  any  will  or 
codicil  made  after  the  '24th  of  June  A.  D.  1752,  to 
whom  any  beneficial  devife,  legacy,  &c.  ftiallbe  there- 
by given  or  made,  fuch  devife,  &c.  ffiall  fo  far  only, 
as  concerns  fuch.  perfon  attefting  the  execution  of  fuch 
will,  &c.  or  any  claiming  under  him,  be  utterly  null 
and  void  j  and  fuch  perfon  (hall  be  admitted  as  a  wit-, 
inefs  to  the  execution  of  fuch  will,  &c.  within  the 
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ftatute  of  the  29th  of  Char.  II.  notwithitanding  fttch 
devifc.  This  ftatute  feems  to  be  an  explanation  o£ 
the  29th  of  Charles  IL  In  England  a  will  of  perfonal 
property  is  proved  before  the  ipiritual  courts.  The 
feveral  deyifees  of  real  property  have  each  a  diftin£k 
and  feparate  intereft  in  their  relpedire  devifes^  which 
every  one  muft  prove  in  a  fuit  brought  in  the  courts 
of  common  law.  No  legatee  can  be  a  wi tnefs  to  prove 
his  own  legacy — if.it  cannot  be  proved  without  him 
it  is  void — ^if  it  can  he  will  be  entitled  to  it.  No  db* 
vifee  can  be  a  witnefs  to  atteft  a  dcvife  to  himfelf  ; 
^  his  devife  is  therefore  void  unlefs  it  be  otherwtfe  at* 
tefted  according  to  the  ftatute.  The  ftatute  of  George 
II.  declares  only,  what  was  true  before,  viz.  that  fuch 
legacies  and  devifes  are  void,  and  that  fuch  perfons 
fliall  be  confidered  as  credible  witnefles  within  the 
ftatute  of  Charles,  and  be  admitted  accordingly,  as  to 
all  the  other  bequefts  in  the  will,  as  having  no  intereft 
at  all  in  them,  or  in  any  queftion  refpeding  them. 
And  it  would  be  very  unreafonable  that  becaule  one  or 
two  of  the  bequefts  in  a  will  (hould  fail  for  want  of 
proof,  that  the  whole  will  Qiould  be  void  ^  and«it  is  no- 
thing new  for  a  witnefs  to  be  interefted  in  one  point  in 
a  cafe,  and  not  in  another,  and  be  admitted  to  teftify 
accordingly.  He  may  be  interefted  refpe&ing  the 
bounds  of  land  in  a  fuit  at  law,  but  not  in  the  title  or 
the  poflefllon.  A  deed  may  be  good  for  one  purpofe 
and  void  as  to  another — as  a  deed  granting  to  A  and  B 
in  feveralty  two  diftinA  tracts  of  land,  and  A  with  ano- 
ther perfon  are  the  only  witnefles  to  the  deed ;  the 
grant  to  A  is  void,  for  want  of  legal  atteftation,  but 
good  as  to  B,  for  in  the  grant  to  B,  A  has  no  intereft. 

The  power  of  making  a  will  is  an  important  right, 
«  and  held  dear  by  fociety — the  laws  therefore  refped^ 

ing  this  right  are  to  be  conftrued  favorably.  By  the 
law  of  this  ftate,  all  perfons  of  the  age  of  twenty  one 
years,  of  right  underftanding  and  memory,  (and  not 
otherwife  legally  incapable)  fhall  have  full  power  and 
authority,  to  make  their  wills  and  teftaments,  and  all 
other  lawful  alienations  of  their  lands  or  other  eftates-. 
The  power  of  making  a  will  and  other  alienations  ni 
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property  are  placed  on  the  fame  footing.  The  law 
xelating  to  the  atteftation  of  wills  and  devifes  of  land, 
isj  that  no  will  or  teftament  wherein  there  ihall  be  any 
devife  or  devifes  of  real  eftate,  ihall  be  held  good,  and 
allowed  for  any  fuch  devife  or  devifes,  unlefs  wit- 
nefled  by  three  witneiles,  all  of  them  figning  in  the 
prefence  of  the  teftator.  This  ftatute  makes  the  at- 
teftation  of  three  witnefles  as  aforefaid  eifential,  only 
as  to  the  devifes  of  real  eftate.  By  another  law  of 
this  (late,  ail  grants,  bargains,  and  fales  of  lands,  &c. 
fhall  be  in  writing,  fignediby  the  grantor,  witne^ed 
by  two  witnefles,  and  acknowledged,  &c.  or  ihall  not 
be  coniidered  as  completed  according  to  law.  Both 
thefe  itatutesy  as  well  as  the  ftatute  of  Charles  II.  were 
defigned  to  prevent  any  poflibility  of  fraud  and  impo- 
fition,  as  to  the  identity  of  the  inftrument  and  the  ex- 
ecution of  it  \  and  therefore  have  made  thefe  ceremo- 
nies of  writing  and  iigning,  and  attefting  eflential  to 
the  legal  exiftence  of  the  inftrument. 

The  difability  obje£led  to  the  witnefTes  of  the  will 
in  this  cafe,  is — iirft,  on  account  of  their  being  inha- 
bitants of  the  town  of  Middletown.  Now  if  the  town 
of  Middletown  doth  not,  nor  ever  can  take  any  bene- 
ficial intereft  by  the  will,  the  objediion  muft  fall  to 
the  ground.  The  intereft  given  to  the  town,  (if  any) 
is  a  contingent  remainder  in  a  part  of  the  teftator's 
eftate,  upon  the  failure  of  certain  conditions,  perform- 
able  by  a  fucceiEon  of  perfons,  either  of  whom  per- 
forming, will  defeat  the  eftate.  There  is  therefore 
not  even  a  remote  poihbility  of  its  ever  vefting  j  for  if  *  , 
the  conditions  are  performed,  the  eftate  is  defeated — 
if  not,  by  the  ftatute  it  becomes  a  fee  fimple  in  the 
iffue  of  the  firft  donee  in  tail — ^further  the  town  is 
made  only  truftee  for  the  ufe  of  the  poor. 

adlyi  On  account  of  their  being  citizens  of  the 
city  of  Middletown.  The  bequefts  to  the  citizens  of 
faid  city  are,  firft,  of  a  plot  of  ground  for  a  particu- 
lar ufe,  viz.  for  a  building  fpot  to  ereft  a  granary 
houfe  upon,  for  the  ufe  of  the  inhabitants  of  faid  city. 
The  ufe  is  after  explained— for  which  purpofe  he 
gives  ;f  600  lawful  money.    He  then  gives  ;f  400  to 
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the  iidiabltants  of  £u<i  city  to  boy  looo  bufhek  q£ 
-wheat,  500  of  rye,  and  500  do.  of  com  }  always  to 
remain  as  a  ftock  to  fupply  the  necefficies  of  thofe 
who  may  ftand  in  need  ^  and  always  to  be  under  die 
infpe£Hon  and  management  of  die  mayor  and  alder- 
men for  the  time  being.  This  intereft  is  given  to  the 
citizens  of  faid  cify  in  truft  for  certain  ipecified  pur» 
pofes  ;  viz.  to  buUd  a  granary  honfe  to  ftore  grain  in 
lor  the  ufe  of  the  inhabitants^  that  is,  to  fupply,  by 
fale,  fuch  of  the  inhabitants  as  Ihall  be  under  neceffity 
and  cannot  purchafe  elfewhere ;  and  the  citizens  can- 
not apply  thefe  bequefts  to  any  other  ufe.  And  it  is 
to  be  under  the  fuperintendence  and  ordering  of  the 
mayor  and  aldermen — and  the  ftock  at  all  events  to  be 
kept  good.  There  is  therefore  no  certain  benefitnal 
intereft  that  either  the  city  or  citizens  at*  large  have 
in  thefe  bequefts ;  but  they  are  made  truftees  for  the 
benefit  of  tne  needy  inhabitants,  who  only  have  the 
privilege  of  purchafing  grain  there,  and  to  pay  for 
it  at  leaft  what  it  coft,  for  the  ftock  is  to  be  kept  good. 

Further,  fliould  it  be  admitted  that  as  inhabitants 
of  the  town,  and  citizens  of  faid  city,  they  are  inter- 
efted,  it  is  a  corporate  intereft  only  *,  and  members 
of  corporations,  asof  towns,  &c.  have  ever  been  ad- 
mitted, as  competent  witnefles  for  their  own  towns, 
in  all  cafes  where  from  the  nature  and  (ituation  of 
the  traniadlion  it  is  not  expedhibie,  that  other  witnef* 
fes  would  be  prefent,  or  be  to  be  had.  Thecafeof  EHiha 
Smith,  executor  of  D.  Grant  vs.  £.  Barber,  tried  at 
Litchfield,  Auguft  A.D.  1 790,  is  In  point.  The  aQion 
wasindebitatus  afiumpfit  for  monies  the  defendant  had 
received  on  certain  notes  belonging  to  the  eftate  of 
faid  teftator.  Said  Grant  left  a  great  eftate  ;  he  made 
the  town  of  Torrington,  in  which  he  lived  and  died, 
refiduary  legatee.  And  thefe  monies,  it  was  agreed, 
if  recovered,  would  increafe  the  town's  legacy.  The 
ixihabitants  of  the  town  of  Torrington  were  offered 
a^  witnefles,  and  obje^ed  to ;  and  by  the  court,  ori 
iblcmn  difpute,  were  admitted,  and  exprefdy  on  the 
ground  of  former  decifions  and  precedents.  All  the 
people  living  about  the  teftator  for  miles  diftant,  w&t 
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inhabitants  of  the  city  or  towhorof  both.  The  teftator'a 
making  his  will  in  time  of  health,  doth  not  alter  the 
principle  the  law  goes  upon  in  fuch  cafes.  Was  ever 
a  deed,  made  to  the  ftate,  or  to  a  town,  and  witneiTed, 
the  firft  by  citizens  of  die  ftate,  the  fecond  by  the 
inhabitants  of  the  town,  adjudged  void  for  want  of 
l£gal  atteftation,  or  even  queftioned — I  think  nbt. 
Ine  cafe  of  a  will  is  more  to  be  favored. 

The  fecond  objedion  goes  to  Elihii  Starr  only.— • 
That  he  Mn-ote  the  will,  was  one  of  the  executors,  and 
had  a  legacy.  The  firft  requires  ho  anfwer,  nor  in- 
deed the  fecond — an  executor  is  but  a  truftee  and  as 
fuch,  has  no  intereft ;  and  at  the  time  of  fubfcribing^ 
it  is  uncertain  whether  he  ever  will  have ;  if  after- 
wards he  becomes  interefted  by  being  made  a  party 
to  fuits,  this  may  exclude  him  from  giving  teftimony 
in  thofe  fuits  \  but  cannot  cfftGt  the  execution  of  the 
will.  Befides,  if  he  cannot  atteft  his  own  appoint- 
ment, and  it  cannot  be  ddne  without  him,  the  appoint- 
ment is  void — but  this  vail  not  effe£t  the  devifes  in 
ihe  will,  nor  prevent  his  bein?  a  gogd  witnefs  to  atteft 
the  i^ill  as  to  them.  As  to  the  third  objedlion,  that 
he  had  a  legacy  by  the  will— this  is  an  intereft,  and 
if  the  will  Can  be  proved  as  to'  the  perfoilal  eftatd 
without  him,  he  will  be  entitled  to  his  legacy,  and 
theii  he  can  have  no  intereft  m  teftifying  to  the  will 
as  it  refpcds  the  devifes  of  real  property.  If  the  wilt 
cannot  be  proved  without  him,  then  his  legacy  is  void; 
and  his  own  teftimony  cannot  help  it.  In  either  cafe^ 
he  has  no  intereft,  for  he  can  neither  get  or  lofe  any 
thing  by  his  teftimony. 

Again,  if  notwithftanding,  the  witnefles  fliouldbe 
confidered  as  interefted  and  inconlpietent,  they  mult  be 
fo  only  in  refpeft  to  the  bequeftd  to  faid  town  and  city; 
and  to  faid  Elihii— ^ As  to  every  other  paitt  of  the  will; 
they  arc  competent  witnefles,  and  have  no  intereft. 
And  muft  the  whole  will  fail,  becauTe  thefe  bequeftd 
arc  void  ?  The  iiltereft  given  to  them  will  go  to  the 
Keir,  or  fall  into  the  refiduunl :  No  injuftice  will  be 
done,  net  ixrill  the  will  of  the  teftator  be  contravened; 
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excq>t  in  the  failure  of  thofe  bequefts.  If  thofe  be* 
'  quefts  are  Toid  for  want  of  proper  atteftation,  then 
die  witneflcs,  as  to  every  other  part  of  the  will,  are 
equaUy  difinterefted,  as  though  no  fuch  bequefts  had 
been  attempted  to  be  given  them.  In  the  courts  of  law  a 
man  recovers  according  to  the  right  he  fubftantiates^ 
In  courts  of  probatCj  where  the  feveral  legatees  and 
derifees  have  feveral  and  diilmA  interefts,  under  one 
and  the  fame  inftrument^  the  will»  it  ought  to  be  ap- 
proved as  far  as  it  can  be  proved  and  eftabiifhed,  ac- 
cording to  the  forms  of  law,  in  favor  of  every  legatee 
or  devifee  \  only  where  this  would  work  manifeu  in- 
juftice  and  violate  the  obvious  intention  of  the  teftator. 
That  a  will  muft  be  wholly  void,  becaufe  that  fome 
of  the  bequeds  cannot  have  ctkGt,  appears  to  be  a 
great  abfurdity  ;  and  contrary  to  conftant  pra£tice. 
How  frequent  are  legacies  lapfed  by  the  death  of  the 
4iegatee  in  the  life  of  the  teftator  ;  and  rendered  void 
for  uncertainty,  both  as  to  the  thing  given,  and  of 
theperfon  to  whom  given.  Alfo  by  reafon  that  the 
teftator  did  not  own  the  thing  given.  Yet  no  one  ev- 
er thought  thefe  failings  made  void  the  will— or  if  a 
devife  or  legacy  fails  for  want  of  due  atteftation,  it 
cannot  afie£[  thofe  which  are  weU  attefted.  If  we 
refort  to  principles,  I  think  we  ihall  do  what  the  courts 
in  Great  Britain  are  prafbifing  under  the  fan£iion  of 
the  25th  of  Geo.  II.  and  which  might  as  well  have 
been  done,  without  the  a&,  as  with  it.  That  is,  to 
confider  a  legacy  or  devife  given  to  a  witncfs,  by  a  will 
which  is  attefted  by  himfelf,  to  be  void — and  die  vrit- 
nefs  competent  to  the  atteftation  of  the  will,  as  to  all 
other  bequefts. 

In  the  cafe  of  a  man's  dying  and  leaving  a  fon  and 
a  daughter,  and  £  1 000  in  real  and  £  1 000  in  perfonal 
property  ;  and  a  will  of  all  his  reafeftate  to  the  fon, 
and  of  the  perfonal  to  the  daughter — witnefled  only 
by  two  witnefles. — ^The  will  would  be  void  as  to  the 
real  eftate,  and  good  as  to  the  perfonal  property  in 
point  of  titteftation.  I  fliould  fuppofe  that  it  ought 
to  be  eftabliflied,  as  to  the  perfonal  eftate,  and  what 
18  given  by  it,  confidcred  as  a  portion  advanced  to  the 
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daughter  hj  an  ad  done  in  the  life  of  the  teftator, 
and  the  whole  real  eftate  be  fet  out  to  the  fon.  This 
would  fulfil  both  the  law  and  the  intent  of  the  tefta- 
tor,  and  would  be  equitable  and  juft.  But  to  fet 
afide  the  will,  would  direftly  counteradl  the  will  of 
the  teftator,  which  was  that  th6  fon  (hould  have  the 
Tcal,  and  his  daughter  the  perfonal  eftate. 

This  is  going  upon  the  principle  that  every  devifee 
and  legatee  is  not  interefted  in  eftabliihing  the  will, 
any  farther  than  it  refpe£ks  his  or  their  own  devife  or 
legacy.  And  if  fuch  devife  cannot  be  eftabliflied, 
without  this  teftimony,  it  muft  fail ;  but  as  to  the 
will,  as  it  refpefks  every  other  devife  or  legacy — to 
any  other  perfon,  he  is  wholly  difinterefted. 

N.  Scovel  verf  Chapman  and  Wadfworth. 

ACTION  of  the  cafe,  declaring  that  the  defend-  ^oaiur^^ircfs 
ants  and  one  Barnabas  Dean,  deceafed,  on  the  rcfponGble  for*' 
a7th  of  November  A*  D.  1794?  were  owners  of  the  the  fufficiency 
fchooner  Dove,  lying  in  Connefticut  river,  at  Pratt's  ^^  ^^^^  ^^^ 
ferry  in  Wethersfield,  of  which  faid  Chapman  was 
mafter  ;  which  fchooner  was  kept  for  the  purpofe  of 
coafting  up  and  down  faid  river,  and  for  tranfporting 
goods,  &c.  from  faid  Wethersfield  to  Hartford.   That 
on  or  about  faid  a7th  day  of  November  A.  D.  1794, 
the  plaintiff  delivered  to  the  defendapts  on  board  faid 
fchooner,  nine  hundred  bufhels  of  fait,  of  the  price  of 
fix  {hillings  per  bufhel ;  and  the  defendants  by  their 
faid  mafter  received  faid  fait  on  board  faid  fchooner, 
in  good  order,  to  tranfport  the  fame  from  faid  We- 
thersfield to  (aid  Hartford,  for  cuftomary  freight; 
which  the  plaintiflF  agreed  and  promifed  to  pay  the 
defendants  ;    and  the  defendants    in  confideration 
thereof  aiTumed  and  promifed  to  tranfport  faid  fait 
from  faid  Wethersfield  ta  Hartford  fafely,  and   to 
deliver  the  fame  to  the  plaintiff  there^  in  good  order, 
&c.     That  faid  fchooner  at  the  time  of  receiving  the 
plaintiff's  faid  fait  on  board,  was  not  fea  worthy, 
but  was  rotten,  decayed  and  dcfe£live  in  her  planks,  lb 
that  (he  admitted  the  water  into  her  hold  upon  faid 
jfalc,  whereby  the  whole  was  diffolved  and  entirely  loft. 
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The  defendants  plead  not  guilty,  and  put  them- 
IcK-cs  on  the  country. 

It  n{j{«uvd  upon  die  evidence,  that  the  phnks  of 
tbt  irhcomr  m^ie  rotten  the  infide,  and  a  mere  flidl 
<m  the  <wt  fide,  (bund  in  ibnie  places  a  quarter,  in 
iSmt  hal£,  and  in  fome  not  more  than  one  eighth  oE 
an  inch.  TWe  ioc  mnjiing  in  the  river,  cut  through 
9wi  kt  in  the  water  upon  the  fait.  Vcrdift  for  the 
plsmdiF  to  recover,  and  accepted  by  the  court. 

The  defendants  moved  in  arreft  of  judgment  the 
infufiiciency  of  the  declaration. 

The  court  found  that  the  plaintiff's  declaration  was 
fufficient,  and  gave  judgment  for  the  plaintiff  to  re- 
cover. 

Paddock  verf.  Cornelius  Higgins,  Efq. 


Ovirdian  U-  A  CTION  for  a  breach  of  covenant  in  a  certain 
ibleoDcbftcoY*-  /A  indenture  of  apprenticeihip — declarinc:,  that 
Venture  of  ap-  "*^  defendant  m  and  by  a  certam  written  mdenture, 
prenticeihif.      dated  the         day  of  April  A.  D.  1789,  as  guardian 

Oyer  not  to  to  David  Smith,  a  minor,  did  place  and  bind  him  to 
be  given  on  an  ^he  plaintiff,  by  indenture,  figned  by  the  plaintiff  and 

inftminent  »l-jrj^ji-«i4\-t°  ''•'^1  ^x. 

ledged  in  ihe  detendant,  and  laid  David,  an  apprentice  to  learn  the 
declaration  to  trade  of  a  (hoemaker  and  tanner,  &c«  faithfully  to 
be  loft.  ferve  the  plaintiff  until  he  fhould  arrive  to  the  age  of 

twenty  one  years,   which  would  be  in  May  A.  D. 
1795 — and  in  confideration  thereof,  the  plaintiff  a- 
greed  and  covenanted  to  inftruft  faid  David  in  the 
art  or  trade  of  a  fhoemaker  and  tanner,  &c.  that  faid 
David  entered  into  the  plaintiff's  fervice  in  April  A. 
D.  1 789,  and  continued  in  his  fervice  until  the  month 
of  March  A.  D.  1793,  when  the  faid  David  in  viola- 
tion of  his  faid   indenture,  went  off,  and  left  the 
plaintiff's  fervice,  and  had  never  fince  returned  i  that 
the  plaintiff  had  performed  on  his  part  the  covenants 
in  faid  indenture,  whereby  the  plaintiff  was  damnifi- 
ed £60y  and  alledging  that  a  duplicate  of  faid  inden- 
tures was  made  and  executed,  and  one  delivered  to  the 
plaintiff^  which  by  fome  inevitable  accident  was  lofts 
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in  a  manner  wholly  inexplicable  to  him,  and  that  the 
buier  part  was  in  the  hands  of  the  defendant. 

The  defendant  plead  in  abatement^ift,  That  no 
profert  was  made  of  faid  indenture — 2d,  That  faid 
David  who  figned  faid  indenture  with  the  defendant, 
was  not  made  a  party  in  the  fuit— 3d,  That  the  plain- 
tiff's remedy  was  upon  the  ftatute  againft  the  appren- 
tice only^ 

The  court  judged  the  plea  in  abatement  to  be  infuf- 
ficient,  and  the  caufe  was  continued — when  the  de- 
fendant prayed  oyer  of  faid  indenture. 

The  plaintiff  replied,  that  the  motion  for  oyer  was 
infufficient,  for  the  reafons  aiEgned  in  the  declaration  i 
and  the  judgment  of  the  court  was,  that  the  motion 
was  infuiBcient. 

Azariah  Wbittlefey  verf.  Richard  Dickerfon. 

TT^ErrnON  for  a  new  trial,  in  an  a£lion  of  de-     Wh^rre  a  pe* 
Jf^  famation,  brouglft  by  faid  Dickerfon  againft  faid  ^^^  ^^  "cw 
Whittlefey,  for  fpeaking  the  following  words,  viz.  ^^^^J^"^ 
^«  Richard  Dickerfon  has  forged  a  certain  note,  and  I  fomc  fufficient, 
can  prove  it" — aliedging  feveral  grounds  for  a  new  fomc  not— on 
trial,  as  new  evidence  to  encounter  the  teftimony  of  P'f*»  ***®  ^^J"^ 
faid  Dickerfon's  witneffes.     Alfo  that  one  of  the  jury  ^\o*tli«  xnAif* 
who  tried  faid  caufe  had  heard  fo  much  of  it  previous  fident  paru. 
to  the  trial,  as  to  have  prejudged  it. 

The  refpondent  plead  in  abatement  of  the  petition, 
that  it  contained  no  fufficient  reafons  for  granting  a 
new  trial. 

The  court  ruled  the  plea  in  abatement  to  be  fuffici- 
ent as  to  all  the  reafons  alledged  in  faid  petition,  ex- 
cept two,  which  were  fpecially  excepted,  and  as  to 
thofe  the  court  enquired  of  the  evidences. 


Lay  verf.  Hayden,  &c. 

CTION  againft  the  defendants  for  obftruaing  admSS^^. 
a  certain  highway,  lefading  to  the  plaintiff^)  tif/  refpe^Ung' 
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the  title  to  Iaiid«  wharf  and   fifhery,  in  Saybrook  to  the  Pointy  by 
which  they  had  crcaing  a  wharf  upon  it. 

quit  claimed  ^  ' 

for  valuable  Pica— Not  guHtj.    Iffuc  to  the  iury. 

canudcration.  o       /  ^     / 

The  defendants  jnftified  under  a  quit-<rlaim  deed 
from  the  proprietors'  committee,  of  all  their  right  to  a 
certain  fituation  or  place  on  Conneflicut  riTcr,  at  the 
Point,  upon  which  they  built  a  wharf  j  and  offered  the 
proprietors  as  witnefles  to  prove  their  right. 

The  plaintiff  objefted  againft  their  being  admitted 
on  the  fcore  of  their  intereft  ;  for  that  although  the 
deed  was  a  quit-claim,  yet  it  being  given  for  a  valuable 
confideration,  if  the  ddiendants  failed  to  hold  the  title, 
the  defendants  would  be  entitled  to  recover  back  the 
confideration  paid  for  it. 

By  the  court — ^The  intereft  muft  appear  to  be  cer- 
tain, in  order  to  exclude  a  witnefs,  the  intereft  in  this 
cafe  appears  to  be  very  uncertain  and  dubiou$-*-and 
the  proprietors  were  admitted. 


NeW'Haven  Counfy,  jfan.  Term^  A.  D.   1796. 

Jehu  Brainaid,  Elq*  ver/l  William  Fowler  and 

Dow  Smith. 

* 

"\TIT^^  ^^  ^^^^  ^^  reverfe  a  judgment  of  the 
deft^onbondbi    W    county  court,  in  an  adion  brought  by  Brain- 
the  name  of      ard  VS.  Fowler  and  Smith — ^which  was  as  follows,  viz. 
Jehu  Brainard,  ««  Summon  William  Fowler  and  Dow  Smith  to  ap- 
withomthead- a  pear  before,  &c.  to  anfwer  unto  Jehu  Brainard, 
U  fupportcd  by      *•"!•  ^*  New-Haven,  &c.  an  an  a^ion  or  plea  ol 
a  bond  given     <<  debt,  that  to  the  plaintiff  the  defendants  render  the 
to  Jehu  Brain-  «<  fumof  ^^20,  which  they  owc  and  unjuftJy  detain-, 
ard,  ihcriff.       ^i  for  that  the  defendants  in  and  by  a  certain  bond,  da- 
«« ted  29th  day  of  June,  A.  D.  1795,  acknowledged 
f  <  themfelves  holden  and  bound  unto  die  plaintiff,  his 
f<  heirs  and  executorsjin  the  fum  of  ^^aoy  to  which  p^y* 


error. 
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^  ment  the  defendants  bound  themfelves  jointly  and 
wfeverally,"  &c. 

The  defendants  prayed  oyer  of  faid  bond,  which 
was  in  the  words  foUowing,  viz.  *^  Know  all  men, 
*«  &c.  that  we  William  Fowler  of,  &c.  and  Dow 
«« Smith  of,  &c.  are  holden  and  firmly  bound  unto 
«  Jehu  Brainard,  Efq.  of,  &c.  flierin  of  faid  New- 
«*  Haven  county,  in  the  penal  fum  of  ;f  20,  &c.  to  be 
«  paid  to  him,  his  heirs,  executors,  &c.  to  which 
«« payment  we  jointly  and  feverally  bind  ourfelves, 
<<  heirs,  executors,  &c.  Signed,  &c.  thie  29th  day 
"of  June,  A.  D.  1795" 

To  which  bond  there  was  a  condition  annexed  in 
the  words  following,  viz.  **  The  condition  of  this 
<<  obligation  is  fuch,  that  whereas  faid  William  Fow- 
<^  ler  is  confined  in  New-Haven  county  gaol,  on  an 
«*  execution  in  favor  of  Ofbom  Stone ;  for  the  fum  of 
"  LS'^S'^y  iflued  on  a  judgment  rendered  by  juftice 
«  Chittington,  on  the  28th  of  April,  A,  D.  1795. 
*«  Now  if  the  faid  Fowler  Ihall  abide  a  true  and  faith- 
<^  ful  prifoner  within  the  limits  of  faid  prifon,  and  not 
<<  depart  therefrom,  until  lawfully  releafed,  and  fhall 
<<  indemnify  and  fave  harmlefs  faid  Brainard,  from 
"  all  lofles,  trouble,  &c.  on  account  of  his  having 
<^  the  liberties  of  faid  prifon,  then  faid  bond  to  be 
**  void'* — and  thereupon  the  defendants  faid  that  the 
plaintiffs'  declaration,  and  matters  therein  contain- 
ed, were  infufficient  in  the  law. 

The  plaintiff"  replied,  that  his  declaration  wa»  fuf- 
ficient  and  judgment  of  the  county  court  that  the 
plaintiffs'  declaration  was  infufficient  and  for  the  de- 
fendants to  recover  their  coil.  Error  affigned  was, 
that  faid  county  court  ought  to  have  adjudged  faid 
declaration  fufficient. 

PJea — nothing    erroneous.      Judgment — manifeft 


By  the  court — It  has  long  fince  been  fettled  tliat  it  is 
not  neceffary  to  fet  forth  the  condition  of  the  bond  in 
the  declaration.     The  a£lion  is  brought  in  the  name  of 
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Jehu  Brainardy  without  defcribing  him  to  be  fheriBT-^ 
the  declaration  counts  upon  a  bond  given  to  Jehu 
Brainard.     The  bond  produced  on   oyer,  appears  to 
be  a  bond  given  to    Jehu  Brainard,    fheriff  of  the 
county  of  New-Haven.    This  if  any  thing  is  a  vari- 
ance between  the  declaration  and  the  bond;  and  if 
the  defendants  could  have  availed  themfelves  of  it, 
they  muft  have  plead  the  variance  in  abatement.     The 
declaration  (hews  a  debt  to  be  due  to  the  plaindff  from 
the  defendants  by  bond.     The  bond  produced  on  oyer 
evinces  the  fame  thing ;  whether  it  be  in  virtue  of  his 
office  as  fheriff,  judge  of  probate,  or  treafurer,   &c. 
ft  ill  it  is  a  debt  to  Jehu  Brainard.     He  is  the  perfon  to 
whom  the  defendants  are  indebted,  although  it  be  in 
right  or  virtue  of  his  office  as  flieriff.     The  bond  pro* 
duced  on  oyer  is  recited  and  thrown  upon  the  record 
and  is  the  fame  as  if  it  had  been  recited  in  the  decla-* 
ration. 


John  Fields  wrf.  William  Law. 


A  rccoTcrj 


in  iBi  aaioD  of  -11^1  YRTT  of  error  to  reverfe  a  judgment  of  juftice 
!o1Sr^a«on  W  ^^"^^^  in  an  aaion  brought  by  faid  Law  vs. 
brought  for  a  f^id  Fields,  declaring  that  he  was,  and  for  more  than 
trrfpaftcom-  two  months  had  been,  guardian  to  Dema  Clark, 
Sl"firt'^tr  ^^"g^^^''  of  Jofiah  Clark,  deceafed,  and  under  the 

No  aaion  lies  *6^  ^^  twelve  years — duly  and  legally  appointed  by 
in  favor  of  a  the  court  of  probate,  and  the  plaintiff  being  fo  as 
guardian  te  t^  aforefaid  guardian  of  the  perfon  and  eftate  of  uie  faid 
forZ:i^l^y  ^^°^>  ^^  defendant  on  or  about  the  23d  of  CWiober 
hit  ward,  with-  ^^^i  ^^^  ^^^  ^^  ^^^^  Dema  out  of  the  cuftody  and 
cut  alledging  keeping  of  the  plaintiff,  and  did  eloign  and  carry  her 
the  loft  of       away,  and  ever  fince  had  kept  and  detained  her  firom 

A^mother  is  *^  plaintiff  J  whereby  he  was  and  had  been  prevent* 
the  natural  ed  doing  his  duty  as  guardian  aforefaid  to  faid  De- 
guardian  of  her  ma.     Writ  dated  November  2^d,  170C. 

female  children,  j    »       /j^j 

the  father  he-  Plea  in  abatement — ^that  the  defendant  having  pray* 
K'i- J'"!^   ^d  ^J^  ^f  *c  accord  of  the  plaintiffs'  appointment  t0 

tney  arrive  to    ,  ji_  r  n  *    t        •     »   •      ^         « •  t 

the  age  of  dif-  ^  guardftm  Was  as  follows,  and  recited  it,  by  whicn 
cretion  for  cha-  it  appeared  that  no  perfon  gave  bond,  but  the  plaiit^ 
iing  a  guardian,  tiff  5  and  thereupon  that  faid  writ  ought  to  abate,  be- 
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caufe  the  plaintilF  had  not  been  legally  appointed  guar* 
dian  for  want  of  good  and  fufficient  fecurity  being 
given  ;  which  plea  was  demurred  to-^and  judgmentj 
that  the  plea  was  infufficient. 

The  defendant  then  plead  in  bar,  that  the  faid  De^ 
ma  was  the  child  of  the  wife  of  the  defendant,  by 
her  former  hulband,  Jofiah  Clark,  and  that  the  plain* 
tiff  by  writ  dated  the  26th  of  Odober,  A.  D.  1 795^ 
inftituted  an  z€tian  againft  him,  before  faid  juftice 
Peck  to  be  anfwered  on  the  i  ith  of  November  then 
next,  therein  alledging  that  he  was  guardian  to  the 
faid  Pema,  and  complaining  that  the  defendant  on 
the  22d  of  faid  Odiober,  did  without  law  and  right, 
take  the  faidDema  out  of  the  cuftody  of  the  plaintiff, 
and  her  ever  fince  had  detained  from  the  plaintiff,  to 
his  damage  forty  {hillings  ;  to  which  adion  the  de*^ 
fendant  plead  not  guilty— and  faid  juftice  found  the 
defendant  guilty^  and  gave  judgment  for  the  plaintiff 
to  recover  j^i-i  5  damages  and  coft  j  and  that  the  ta- 
king and  carrying  away  of  faid  Dema  mentioned  in 
faid  record  and  judgment,  was  the  fame  taking  and 
carrying   away  which    was   alledged  Jn  the  plains 
tiff's  declaration,  and  not  diverfe  therefrom  ;  and  this 
adion  was  for  die  fame  caufe  matter  and  thing. 

The  plaintiff  replied,  that  the  defendant  on  faid 
23d  day  of  0£iober,  did  eloign  and  carry  away  faid 
Dema  from  the  cuftody  and  keeping  of  the  plaintiff, 
and  from  faid  23d  of  October  to  the  date  of  the  plain- 
tiff's writ,  held  and  kept  the  faid  Dema  -,  as  ftated  ixi 
the  pUuntiff's  declaration. 

Tothis  repl^  the  defendant  demurred-,  and  the 
plaintiff  joined  m  the  demurrer-<»-and  the  juftice  gsrve 
judgment  that  the  plaintiff's  reply  was  fufficient,  and 
for  the  plaintiff  to  recover  £2  lawful  money  damages 
and  coft. 

Errors  aifigned  were-^^-ift,  That  faid  juftice  ought 
to  have  adjudged  faid  plea  in  abatement  fufficient—- 
2d,  That  he  ought  to  have  adjudged  the  plaintiff's  re^ 
plication  infufficient.  Wherefore  and  for  other  errors 

T  t 
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aypareat  i«  the  record,  the  faid  John  ?idds  fnfJk 
,  &id  enoocoua  judgment  might  be  reverted. 

PfesH-ix>tfaing  eiToneotts* 

The  firft  point  was,  whether,  the  law  which  fays, 
that  the  judge  of  probate,  upon  appointing  a  guar- 
dian, fhaU  take  good  and  fumcient  fecuritv,  meant 
that  it  fhouJd  be  a  bond  widi  furety.  Had  there  beoi 
no  pradtice  upon  this  ftatute  to  the  contrary,  the 
court  fccmcd  inclined  to  give  it  that  conftru&on  5. 
and  how  the  general  pra^ice  had  been,  did  not  clear- 
ly appear,  and  the  court  made  no  dec^on  upon  thi& 
point. 

The  pkintiff  in  error  ftated  the  fdlewing  fCAfoat 
why  the  judgment  was  erron0Oi|s.-^ift,  That  aq  ac- 
tion would  lie  in  £ayor  of  a  guardian  for  taking  awa^ 
his  ward,  without  alledging^i  lof$  of  fervice — ad^  That 
the  mother  waa  the  naturad  guardian  of  all  her  female 
children  if  the  father  was  diead,  until  they  arrived  ta 
the  age  of  difcretion  for  chu(ing  a  guaxdian  for 
them^lres  ;  and  that  no  guardian  which  the  ooiirt  of 
probate  ibould  appoint,  had  right  to  take  them  firott 
the  mother  or  to  have  an  a£lion  agaioft  her  £ar  d^ 
taining.  them— 3d,  That  the  pkintiflF  in  the  focmec 
a£iion  had  recovered  for  taking  away  faid  ward  by 
force  and  arms,  on  the  2  ad  of  faid  Odiober,  and  for 
detaining  her  up  to  the  a6th,  the  date  of  faid  former 
writ  ; — ^and  this  a6lion  was  for  taking  her  away  on 
or  about  the  23d  of  the  fame  Odober,  and  detaming 
her  up  to  the  23d  of  faid  November,  the  date  of  the 
laft  writ.  It  appearing  that  the  taking  away  charged 
in  the  prefent  aJHon,  was  die  fame  for  which  the 
plaintiff  recovered  in  the  former  a&ion,  and  being 
ezprefsly  averred  in  the  plea  to  be  the  fame  and  not 
diverfe,  and  was  admitted  by  not  being  traverfed.  In 
trefpafs  the  taking  being  the  gift  of  the  adion,  and 
the  detention  only  in  aggravation  of  damages,  the 
judgment  ought  to  have  been  that  the  reply  was  in- 
fumcient. 

Jtidgment-*>Manifeft  error. 
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By  the  courts— Tlie  former  procefs  is  dated  the  26th 
of  Odober,  and  the  taking  away  of  faid  Dema  is  laid 
to  have  been  on  the  22d  of  fame  Ofiiober,  and  that  the 
defendant  continued  to  detain  and  keep  her  until  the 
date  of  faid  aftion.     Every  a&  of  taking  and  detain- 
ing of  iaid  Dema  previous  tq  the  date  of  his  a£lion 
was,  or  might  have  been  given  in  evidence  in  that 
aAion,  and  damages  recovered.    £very  caufe  of  ac- 
tion'^r  taking  and  detaining  the  faid  Dema  previous 
to  the  26th  of  O£iober  is  barred  by  that  judgment ; 
otherwife  it  would  be  in  the  power  of  a  party  to  fplit 
vp  trelpafles  and  multiply  auions  for  every  diftin£b 
a£l,  to  the  great  vexation  of  mankind.     This  a£lion 
charges  the  defendant  with  taking  awav  of  faid  Dema 
on  the  23d  of  faid  O&ober,  which  is  tne  gift  of  the 
aftion  ;  the  detention  is  only  to  enhance  the  damages^ 
qI  confequence  the  piaiati^Thas  no  right  to  maintain 
Ihisa^ioQ. 

A9  to  the  point,  whether  a  guardian  may  have  aii 
afftiontorecdver  damages  for  taking  away  his  vrard, 
without  aBedging  a  lofs  of  fervice— -the  court  were  o£ 
opinion  that  he  could  not,  but  that  application  fiiould 
be  made  for  a  habeas  corpus,  to  take  the  ward  and 
bring  her  before  the  court,  and  to  cite  the  party  to  Ihew 
caufe,  and  unleft  fufficient  reaibns  were  ihewn  to  the 
contrary,  the  court  ivould  order  a  reftitution  of  the 
ward  with  coft. 

As  to  the  other  point,  the  court  were  of  opinion, 
that  the  mother,  i^n  the  deceafe  of  the  father,  was 
the  natural  guardian  of  her  female  children,  until  they 
fliould  arrive  to  the  age  of  difcretion  for  chufing  a 
guardian,  and  that  they  may  not  be  taken  from  her, 
except  in  cafes  of  difability  in  the  mother  to  take  care  • 

of  them,  or  other  circumftances  which  may  make  iH 
neceflary  to  prevent  their  fuficring  in  their  perfonS| 
eftates,  or  educatiea* 
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Wilford  verf.  Jones. 

Execntion  Qi  CIRE  FACIAS,  declaring  that  faid  Wilford  com'- 
maft  be  taken  j^  mcnccd  an  adlion  againft  S.  Barker,  an  abfcnt  ab- 
priic^id  a  ^conding  debtor,  by  writ  dated  the  ift  of  May  A.  D. 
demand  on  the  1 790,  returnable  to  the  county  court,  on  the  3d  Tuet- 
garnifliec,with-  day  of  March  A.  D.  1790^  demanding  jf  231 -i5)-7, 
m  fixty  days  ^^  caufcd  a  copy  to  be  left  with  faid  Jones,  as  ^nt, 
ii^which  judg-  fa£^or,  tTuftcc,  and  debtor  to  faid  Barker ;  and  that  on 
ipcw  i8  render-  the  4th  Tuefday  of  November  A.  D.  1790,  he  rc- 
^^  covered  judgment  againil  faid  Barker^  in  faid  fuit,  for 

/23 1-19-7  lawful  money  damage,  and  forty  two  (hil- 
lings and  feven  pence  coft.  That  he  took  out  cxecu- 
rion  on  faid  judgment,  dated  the  20th  day  of  June  A. 
D.  1 793,  and  delivered  it  to  a  conilable,  who  on  the 
fame  day  made  demand  of  the  monies  due  on  faid 
execution  of  faid  Jones,  which  he  refufed  to  pay, 
and  faid  execution  was  afterwards  returned  non  eft 
inventus.  That  faid  judgment  and  execution  remain- 
ed in  full  force  unpaid  ;  and  faid  Jones  is,  and  was, 
when  faid  copy  was  left,  attorney,  fador  and  debtor, 
to  faid  Barker,  praying  for  remedy  in  the  premifes« 
Writ  dated  January  10,  1794. 

In  this  cafe  there 'were  fpecial  pleadings,  which 
'  terminated  in  an  ifiue  to  the  jury — ^who  found  a  vcr- 
di  A  for  the  plaintiff. 

The  defendant  after  verdift  moved  for  judgment, 
becaufe  no  execution  had  been  taken  out  nor  demand 
made  upon  him,  within  fixty  days  after  judgment, 
nor  within  a  reafonable  time  after.  The  court  gave 
judgment  that  the  motion  of  the  defendant  was  fuf- 
iicient,  and  for  him  to  recover  his  coft — ^fee  the  cafe 
*  of  William  Laight  vs.  Ifaac  Tomlinfon,  ante,  adjudg* 

ed  in  the  fupreme  court  of  errors. 

Munfon  verf.  Hills. 

cxSitf^^  QCIRE  FACIAS  brought  to  the  county  court- 
capes  from  the  |i^  fliewing,  that  he  recovered  a  judgment  againft 
officer  with  his  faid  Hills,  before  faid  county  court,  on  the  third  'Dief- 
confcnt,thccre-  day  of  March  1792,  for  ^^20  debt,  and   23/^7  coft. 
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and  had  execution  therefor  ;  dated  the  27th  of  Fe-  ^or  may  hnt 
bruary  A.  D.  1793  ;  that  he  deliyered  it  to  Ifaac  ^*'^^?** 
Benham,  a  conftablc,  who  for  want  of  cftatc  levied  thTdcbtor.  * 
it  on  the  body  of  faid  HiUs,  that  faid  Hills  by  mifre- 
prefentation  and  fraud  effeded  his  efcape  from  faid 
conftable,  whereby  the  plaintiff  was  prevented  from 
again  levying  faid  execution,  or  enforcing  faid  judg- 
ment, without  the  aft  of  the  court — praying  that 
judgment  might  be  rendered  againft  faid  Hills,  for 
the  aforefaid  fums,  and  for  the  cod  of  this  fuit. 

The  defendant  demurred  to  the  declaration.— 
Judgment — ^That  the  declaration  was  infufficient. 

By  the  court — If  the  efcape  from  the  officer  was 
tortious  or  negligent,  he  may  retake  the  debtor ;  if  it 
was  with  his  confent,  he  cannot  retake  him — but  this 
will  be  no  bar  to  the  creditor's  retaking  him,  or  having 
an  alias,  execution  on  the  fame  judgment ;  for  the 
creditor  is  not  obliged  in  fuch  cafe  to  accept  the  officer 
for  his  debtor.  But  if  the  debtor's  eftate  had  been 
taken,  or  the  money  levied  by  the  officer,  the  cafe 
would  have  been  odierwife — for  the  debtor  having 
been  compelled  to  pay  the  debt,  or  turn  out  eftate  to 
the  creditor's  officer,  he  is  difcharged,  if  the  eftate  is 
fufficient  to  pay  the  execution. 

Abraham  Bradly,  &c.  verf.  Timothy  Phelps. 


A 
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CTION  of  the  cafe,  declaring  that  on  the  nth     Aperfon  not 
of  July  A.  D.  1 793,  Elijah  Auftin,  late  of  New-  party  to  the 


aven  deccafed,  applied  to  the  plaintiffs  and  requefted  °?^<^'  ^P^ 
the  loan  of  ^590  lawful  money  for  the  term  of  three  on  SJcback^ 
months,  which  they  declined  without  an  endorfer  ;  it,  imports  a 
upon  which  he  propofed  the  defendant  to  become  his  warranty  that 
endorfer  •,  to  which  they  agreed,   and,  on  the  nth  "  ^^"{j}^**^^'^ 
dajr  of  July  aforefaid,  they  loaned  faid  fum  to  the  faid  dur^Vh^pr^ 
Elijah,  and  took  his  note  of  that  date,  for  faid  fumi  mifcc  fuffmng 
papble  to  them,  in  three  months  from  the  date  with  *^  "^^^  ^^  ^* 
the  lawful  intereft.     And  the  defendant,  to  induce  the  juT  wm'^ 
plaintiffs  to  loan  faid  fum  to  the  faid  Elijah,  and  to  enitc  the  cndor- 
take  his  note  for  the  famci  made  and  executed  on  the  fcr. 
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back  of  faid  note,  of  the  fame  date  witb  faid  note,  « 
writings  wherein  and  wherebf,  the  defendant  at  New«- 
Hafcn  on  the  day  and  year  afcrefaid,  in  confidenifioti 
tint  the  plaintxfis  would  accept  faid  Elijah's  note  for 
laid  fttni»  affttmed  and  promifed  the  plaintifis  that  be 
Toiild  pay  die  anKnirtt  of  faid  note  when  dne^  gc» 
"nrding  ^^  ^Hi  r^ior  thereof » in  cafe  the  £ud  EJijah 
did  not  pay^it — ^That  faid  Elijah  had  nearer  paid  faid 
ftotCj  that  he  faikd  in  his  circumflanoesy  and  died  in 
June  A.  D.  1 794,  a  bankrupt.  Of  all  which  th^y 
gave  the  defendant  notice  on  the  day  of  Odlober 
A.  D.  17949  yet  the  defendant  refuled  to  pay  laid 
note  ;  nor  had  the  fame  ever  been  paid. 

The  defendant  plead  that  he  did  not  aflume  and 
promife  in  manner  and  form,  8cc.     Iflue  to  the  jury. 

The  ftate  of  the  cafe  upon  the  evidence,  was  this  4 
Elijah  Auftin  at  the  date  of  the  note>  applied  to  tlit 
plaintiffs  for  faid  loan,  which  they  declined,  without 
an  endorfer,  upon  which  the  defendant  was  propofed 
and  agreed  to  by  the  plaintiffs  as  an  endorfer.  *  Auf- 
tin wrote  and  executed  the  note  to  the  plaintifis,  and 
carried  it  to  the  defendant,  and  immediately  returned 
to  the  plaintiflEy'  fhop,  with  the  defendant's  name  en* 
dorfed  blank  on  the  back  of  it  The  plaintifis  accep- 
ted the  note  and  paid  the  money  to  fiud  Auftin.  The 
three  naonths  elapfed,  and  the  note  lay.  Said  Auftin 
was  doing  buflnefs  and  in  good  credit,  at  the  bank  in 
New- York  and  elfewhere  ;  and  between  the  month 
of  October  and  his  death,  he  paid  a  great  many  thou- 
fand  dollars,  to  various  perfons  ^  and  in  February 
A.  D.  17949  the  plaintiffs  received  the  intereft  of  him 
and  endorfed  it  on  faid  note.  Nor  did  it  appear  that 
the  plaintiffs,  after  faid  note  became  due,4ook  any 
meafure,  to  recover  the  money  of  faid  Auftin.  And 
the  note  lay  in  the  plaintiffs'  hands,  with  the  defend* 
ant's  name  endorfed  blank  upon  it,  until  after  hid 
Auftin's  death  j  and  then  it  was  filled  up  with  the 
promife  over  the  defendant's  name  on  the  baek'of  faid 
note. 
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Th4  (kfoMlant  objected,  agaiaft  the  oadorieincat^ 
written  over  bb  name^  uoder  the  circumftaQ£«8»  be« 
iog  allowed  to  go  to  the  jury  a$  eviilenc€{.  By^  the 
couit  it  wasaBowed  to  go  to  the  jury>  with  thia  ob- 
fervationi  that  it  could  be  evidence  of  oothiog  I{ku»> 
than  the  traofaAion  itfetf  would  isapoit»  without  it. 

The  jury  found  a  verdift  in  favor  of  the  platntiffs, 
from  which  the  court  difieated,  and  returned  then)  to 
a  ilecond  confideration,  for  the  following  reafons  :-^ 
In  ordinary  ca&s  the  endorier  of  a  nots  undertake^ 
that  the  money  fiiall  be  obtained  from  the  promifor^  i 
when  it  falls  due,  by  the  endorfee ;  hi&  uGng  dac  dii- ) 
igence,  and  taking  the  remedies  which  the  law  has  \ 
provided  ;  but  if  the  endorfee  neglects  to  caU.  on  the  \ 
promifor  for  the  money  when  it  becomes  due  ;   and   I 
fttfiers  it  to  lie  without  taking  any  legal  fteps  to  fe-/ 
cure  or  recover  it,  the  endorfcr  will  be  exonerated,  in 
cafe  of  a  lofs  5  unlefsthe  promifor  was  abfolutely  a   ^       ^ 
bankrupt^  when  the  note  jell  due,    Douglafa  496,  ^    ^   ^^^ 
Rttffel  vs.  Longftaff.  cJ(^  U^-7 

This  note  was  not  given  to  the  defendant  and  by      ^>/ifc/ /i4i7ik 
him  endorfed  to  the  plaintiffs  in  the  ufual  mode  of  do-  ^^'-^'^        /     '* 
ii^  bufincik  \  but  it  was  given  to  the  plainttSsk  with   y     uuLi/  ^^'^ 
the  defendant's  name  endorfed  blank  on  the  back  dt  Xx.jf'^^^     . 
Now  it  is  clear,  that  dkc  plainti&  and  the  defendant:  L    *t^'T^^ 
underftood  diis  to  be  a  guarantee  o£  the  note — and  die 
only  queftion  is  how  extenfive  the  guarantee  wa&  I 
Whether  it  was  an  engagement  on  the  part  of  the  de^* 
f endant  that  the  note  fhould  be  paid  at  all  events  \  or 
s^  engagement  that  the  plaintiffs  ihould  fuff^  no  lofs 
by  loaning  that  fnm  of  money  to  faid  Auftin,  and  tak- 
ing his  note  for  it,  payable  in  three  months,  with  the 
intcreft  j  or  in  other  words,  that  the  plaintiffi  fliould 
be  ablejoobtain  the  money  of  faid  Aiiq:in  at  the^exi* 
piraticSpf  diree  months ;  the  latter  is  inoft  unguefli- 
onably  the  ibund  conftru£3:ion  of  the  tranfaflion  5  and 
Mrhat  the  parties  themfelves  nnderftood  it  to  be  in  the 
time  of  it.     The  cafe  then  is  a  very  clear  one  in  favor 
of  the  defendant,   for  when  this  note  became  due, 
Anftin  was  abundantly  able  to  pay  it ;  was  doing  bu- 
finefs  largely,  and  in  good  credit  long  after,  and  paid 


^ 
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mauiy  large  fums  of  money— the  plaintiSs  therefore 
by  fufiPering  the  note  to  lay  after  the  expiration  of  the 
three  nummsi  gave  him  a  new  credit,  and  trufbed  him 
on  his  own  account,  for  which  the  defendant  is  no 
way  anfwerable  ;  for  he  was  his  fponfer  for  the  three 
months  only,  and  any  expreflions  in  the  endorfement 
otherwife  cannot  alter  the  cafe. 

Judges  Sturges  and  Huntington  aflented  to  the  yer- 
di€t,  upon  the  groimd  that  the  tranfa£lion  imported 
an  undertaking  on  the  part  of  the  defendant  to  pay 
the  note  at  all  events,  in  cafe  faid  Auftin  did  not. 
The  jury  returned  to  a  fecond  confideration,  and 
found  a  verdi£t  in  favor  of  the  defendant,  which  was 
accepted  by  the  court. 


Fairfield  County y  January  Temiy  A*  D.  1 796. 
Ephraim  Wheeler,  jun.  verf.  Ifaac  Gorham. 

Ancftatefor  A  CTION  of  eje^^mcnt,  for  eight  acres  of  land, 
*^!tifcd*!>ff1)n^  JljL  defcribed  in  the  declaration,  which  the  plaintiflF 
acecua«n  au  re-  ^l^^^ed  as  tenant  by  the '  curtcfey  in  right  of  his  late 
al  property—  wife  Abigail,  deceafed,  of  which  in  A.  D.  1782  he 
and  fo  much  was  well  feifed,  and  of  which  'afterwards  in  A.  D. 
only  M  includ-  ,^84  he  was  diflcifed  by  the  defendant. 

log  the  Ixfie  of        '    ^  ^ 

the  debtor.  The  defendant  plead  that  he  had  done  the  plaintiff 

will  be  fum-  %Tr  -r  t/p      *.    ^v     • 

cicHt  to  fatijfy  »^  ^'^^g  ^^  difleifm.    Iffue  to  the  jury.  ^ 

the  cxccutioii.        rj^g  plaintiff's  title  was  in  right  of  his  deceafed 

wife,  as  tenant  by  the  curtefey— -this  was  not  qudti- 

oned. 

The  defendant  claimed  under  the  levy  of  an  execu- 
tion in  favour  of  a  Mr. Bartlct,  for  ;^io,  againft 

the  plaintiff,  dated  the  8th  of  March  A.  D.  1782, 
which  was  delivered  to  John  Bayanton,  a  conftabl^ 
who  levied  the  fame  on  this  piece  of  land,  and  advcr-^ 
tifed  il  upon  the  fign  poll  to  be  leafed  or  fold  at  the 
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end  of  twenty  days,  to  die  hlgheft  bidder ;  and  faid 
land  was  fold  to  Jofeph  Batiks,  for  him  to  hold  and  im^ 
prove  for  the  term  of  twelve  years,  three  months,  and 
tliree  weeks^  he  being  the  higheft  bidder.  And  faid 
conftable  made  a  leafe  of  faid  piece  of  land  to  faid 
Banks,  for  die  term  afbrefaid,  dated  the  i8di  of  Mareh 
A.  D.  1782,  which  was  recorded  in  Pebraary  A.  D. 
17^4  i  and  the  defendant  derited  lus  tide  from  faid 
Banks* 

The  plaintifF  produced  evidence,  and  ihewed  that 
,  the  annual  improvements,  of  this  piece  of  land  were 
worth  jf  4-10  lawful  money. 

Two  qiieftions  arofe  in  this  cafe — Gxtt^  whether  an 
eftate  for  life,  taken  by  execution,  may  be  fold  at  the 
poft  as  a  chattel,  or  muft  be  appraifed  off  to  the  credi- 
tor ad  teii  property  ?— »2dly,  whether  the  whole  of 
Inch  an  eftate  is  to  be  difpofed  of  for  a  fufficient  num- 
ber of  years  to  pay  the  debt,  or  only  fuch  part  as  will 
be  fufficient  to  pay  the  debt  during  the  life  of  the 
debtor  f     " 

The  jury  found  a  verdi£i  for  the  plaintiff,  which 
was  accepted  by  the  court,  upon  the  principle  that 
all  freehold  eftates,  as  an  eftate  for  life  is,  ought  to  be 
appraifed  off  upon  ezecudont  as  land  or  real  property— r 
and  that  fuch  part  only  ought  to  be  taken,  as  includ- 
ing the  debtor's  whole  iiitereft  or  life  in  it,  will  be 
fumcient  to  pay  the  debt. 

James  Clark  verf,  Benjamin  Bull,  executor  of 

John  Harpin. 

ACndN  of  debt  on  book;  The  defendant  plead  A  mortgage 
the  ftatttte  of  limitation  in  bar  of  all  the  arti-  of  pcrfonal  ef- 
cte  chai|ed  in  tike  plaintirs  book,  except  the  three  ^,^:^^^ 
laft  ;  and  as  to  the  three  laft  the  defendant  plead,  that  book,  is  a  fecu-^ 
before  the  date  and  impetration  of  the  plaintiff's  writ,  rity  given  for 
be  made  full  payment  for  them  to  the  plaintiff,  and  \^*  ^^^J*  [*^^ 
put  himfelf  on  the  court.  tTu'fiL. 

U  tt  itation. 
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TIiM  jad^  The  platntifr  replied  to  the  defendant's  plea  in  bar, 
"IS'jT*  ^  to  ail  the  articles  on  book,  except  the  three  laft.— That 
%^'c^  o«  ^  ^o^.  of  December  A.  D.  1771,  faid  John 
of  errorib  Harpin  was  indebted  to  the  plaintiff  ^43-8-9)  lawful 

•  money,  for  faid  articles  charged  in  the  plaintifi^s  book, 

previous  to  that  time  ;  and  to  fecure  the  payment 
thereof,  the  faid  John  did  on  faid  20th  of  December 
A.  D.  1 77X9  make,  execute  and  deliver  to  the  plain- 
tiff, a  certain  deed  or  inflrument  as  follows,  viz. 
<<  Know  all  ipen  by  thefe  prefents,  that  whereas 
«<  Dofior  James  Clark,  of  Milford,  &c.  has  made  me 
«  feveral  advancements  in  money  and  goods  to  a  con- 
«  fiderable  amount,  for  which  I  (land  juftly  indebted 
"  to  him,  particularly  towards  the  making  and  ma- 
ff  nufaduring  potafhes,  &c.  and  doth  dill,  and  agrees 
<<  to  continue  advancing  and  al&fting  me  in  carrying 
«  on  faid  bufinefs.  Now  know  ye,  that  for  the 
<<  conlideration  thereof,  I  John  Harpin,  of  .Milford, 
^  &c.  do  hereby  for  myfelf,  my  heirs,  executors,  &€• 
«  fell,  make  over,  and  confirm  unto  the  faid  James 
«<  Clark,  his  heirs,  &c.  my  potafli  houfe  in  Milford  a- 
**  forefaid,  near  my  prefent  dwelling  houfe,  with  the 
'^  kettles,  coolers,  and  all  the  utenfils  and  appurte- 
<<  nances  thereto  belonging,  and  appertaining,  with 
<<  all  the  privileges,  &c.  as  alfo  the  afhes  I  have  col« 
<<  levied  and  in  (lore,  or  may  colled  for  that  purpofe ; 
<<  as  alfo  one  yoke  of  oxen,  the  fame  I  lately  bought 
<«  of  John  Stone,  and  have  now  in  ufe  ;  alio  one 
<<  black  mare,  coming  five  years  old  ;  one  cow,  the 
«  youngeft  I  have,  which  I  bought  of  Benjamin  Bum, 
f^  when  a  calf ;  alfo  one  filver  tankard,  marked  M.  H. 
««  weight  twenty  eight  ounces  avoirdupois,  more  or 
«  lefs — to  have  and  to  hold,  to  him  the  faid  James 
«  Clark,  his  heirs,  &c.  to  his  and  their  own  ufe,  bene- 
«<  fit  and  behoof,  forever — ^Provided  neverthelefs,  and 
«  and  it  is  the  true  intent  and  meaning  of  the  parties, 
"  that  if  the  faid  Harpin,  his  heirs,  executors,  &c. 
«  (hall  well  and  truly  pay  the  faid  Clark,  his  heirs,  ex- 
«  ecutors  or  adminiftrators,  all  his  juft  dues  and  debt% 
«« then  the  foregoing  inftrument  to  be  null  an^  void; 
«  otherwife  to  (land  in  full  force  and  virtue  in  the  law. 
"  Signed  John  Harpin,  and  fcal/'    And  that  ail  the 
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articles  charged  on  the  phundff's  book,  before  the  20th 
of  December  A.  D.  1771,  and  all  faid  other  articles 
charged  (ince  faid  20th  of  December,  were  fecured, 
by  fpecialty  given  for  them  as  aforefaid  by  faid  Har- 
pm*,  and  traverfed  the  defendant  having  made  f»ll  pay- 
ment of  faid  laft  three  articles^  and  likewife  put  him- 
lelf  on  the  court. 

Thedefendttntdemurred  to  the  plaintifPs  reply  to  his 
plea  in  bar  of  all  the  articles  charged  on  book,  except 
the  three  laft.     The  plaintiff  joined  in  the  demurrer. 

The  court  heard  the  evidence  upon  the  iflue,  qf 
full  payment  of  faid  three  laft  articles,  and  found  diat 
th^  defendant  had  not  made  full  payment  of  faid  three 
laft  articles  charged,  as  the  defendant  in  his  plea  had 
alledged. 

The  court  alfo  heard  the  parties  upon  the  demurrer 
and  gave  judgment  that  the  plaintiff's  reply  was  fuffi- 
cient  and  for  him  to  recover  £60  lawful  money. 

By  Ae  court — ^The  fads  which  are  difclofed  and  ad- 
mitted in  thefe  pleadings  are,  that  in  December  1771, 
faid  Hairpin  was  indebted  by  book  to  the  plaintiff  for 
money  and  goods  ;^43-8-9,  and  to  fecure  the  pay- 
ment of  that  fum  and  any  further  advancements  the 
plaintiff  might  make  to  him,  he  executed  to  the  plain- 
tiff the  aforefaid  bill  of  fale  or  mortgage  of  the  articles 
therein  enumerated,  to  become  null  and  void,  upon 
the  faid  Harpin,  his  heirs,  executors,  &c.  paying  faid 
debt,  and  any  other  advancements  that  ihould  be  made. 
The  queftion  of  law  which  arifes  out  of  thefe  fa£ts, 
is,  whether  this  account  is  affured  by  fpecialty  given 
for  it,  witneffed  by  fubfcribing  the  debtor's  name, 
within  the  meaning  of  the  ftatute.  If  a  debtor  (hould 
fubfcribe  fuch  an  entry  as  this,  in  the  creditor's  book, 
viz.  I  acknowledge  I  am  indebted  to  A  B,  on  book, 
and  will  pay  the  balance  that  (hall  be  found  due  upon 
an  adjuftment,  no  one  will  pretend  but  that  this 
would  be  an  affuring  the  balance  by  fpecialty,  fub- 
fcribed  by  the  debtor.  If  inftead  of  its  being  wrote, 
in  the  creditor's  book,  it  ihould  be  wrote  upon  a  fepa- 
rate  paper  and  delivered  to  the  creditor,  it  wo^ld  ma)cQ. 
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no  diffef  etice,  for  it  would  be  endence  of  liis  iadebl- 
ednefs,  independent  of  the  creditor's  cadi.  How 
vhere  a  debtor,  as  ia  the  prefent  cafe,  in  wndn^  voder 
his  hand  and  feal,  acknowledges  his  indebtednefo  by 
book,  to  a  certain  amount,  and  not  only  agrees  to  paf 
it,  but  to  render  it  porfedly  fecure,  mortgages  proper- 
^  to  a  large  amount  to  his  creditor,  which  is  to  be 
the  creditor's  f<^cv<er,  if  he  &ils  to  pay  the  debt  efie£bu- 
ally,  fecures  but  doth  not  extioguiih  nor  pay  the  debt» 
fo  but  that  the  creditor  might  recover  the  debt  Q^  hoU 
the  pledge. 

The  court  fuppofcd  this  was  an  eficAual  way  o{ 
afluring  the  account  or  balance  by  fpecialty,  and  fub» 
fcribed  by  the  debtor — axid  this  did  not  ckanee  the  na« 
ture  pf  the  debt,  that  ftill  remained  a  debt  by  book, 
although  aflured  in  the  manner  aforefaid. 

This  judgment  of  the  fi^^rior  court  was  reverfed 
upon  a  writ  of  error,  in  the  fupreme  court  of  errorsj. 
at  their  feffion  in  June  A.  D.  17979  for  the  following 
reaibos-'-^ifter  dating  the  cafe,  they  fay,  judgment  re- 
verfed— ^fer  that  the  writing  recited  ia  me  plaintifTs 
replication,  and  relied  upon  as  a  fpeciaky  within  the 
ineaoing  of  the  ad  of  limitation^  is  nothing  mor^  than 
a  bill  of  fale  of  certain  goods  and  chattels  fpecificaBy 
named  in  it  ^  and  the  fum  of  Y43-8-9,  the  amount  of 
the  debt  confefiedly  due  at  the  date  of  &id  writing, 
was  undoubtedly  a  good  confideration,  and  well  fe< 
cured  by  it ;  but  it  is  difficult  to  fee  how  fuch  an  in- 
ftrun^nt  and  of  fuch  a  tenor,  can  be  conftrued  to  be 
a  fpecialty,  afluring  the  articles  charged  on  the  {dan- 
tiff's  book  againft  faid  deceafed,  as  well  after  as  before 
the  date  of  utid  inftrument  *,  and^at  the  fame  time  re- 
ferring to  the  plaintiff  a  right  of  action  to  fue  for  and 
recover  on  book.  The  d^  due  at  the  date  of  the  in- 
ftrument referred  to,  was  in  judgment  of  law,  paid 
and  abforbed  by  the  transfer  of  the  goods  and  chattels 
mentioned  is  it ;  one  went  againft  the  odier,  and  no 
aAion  could  afterwards  be  maintained  for  the  fame 
debt ;  it  being  the  very  aSe  and  confidenirion  erf  the 
transfer.  As  to  the  latter  articles  diarged  after  the 
date  of  faid  inftrumentj  mere  than  fovea yearshad 
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diftfjfed  bcfoK  the  date  of  the  plaintiff's  writ — ^how.can 
it  be  faid  that  thefe  were  aflured  by  the  fame  writing, 
eaOed  a  fpeciaity,  when  they  were  delivered  after- 
wards  i  Doth  the  a£b  of  limitation  intend  a  fpeciahy 
given  anterior  or  pofterior  to  an  exifting  debt  ?  Doubt- 
lefs  the  latter,  and  no  other,  as  then  it  is  obvious  the 
limitation  of  bpok  debts  waa  intended  principally  to 
prevent  injuftice  to  the  heirs  and  reprefentatives  of 
deceafed  perfons  ;  fo  the  z&  made  for  that  purpofe 
ought  to  reeeive  the  moft  favorable  conftrudion  in 
that  relpe£l.  We  are  therefore  of  opinion  that  the 
judgment  of  the  fuperior  court  is  erroneous. 
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Amos  Calkins  verf.  John  Mtrnfel  and  wife 

Elizabeth. 

XJEITI'ION  in    chancery,  fhewing  that  Stephen 
j^  Calkins  mortgaged  about  two  hundred  acres  of 
£nd  to  faid  Munfel  and  wife,  to  fecure  the  payment 
of  a  fum  of  money  he  owed  them — That  faid  Ste- 
phen had  conveyed  to  the  petitioner  fince  faid  mort- 
gage, thirty-five  acres  of  the  fame  traft,  and  that  the 
Tcfidue  of  faid  two   hundred  acres  was  conveyed  to 
other  perfons,  praying  that  he  might  be  permitted  to 
redeem  faid   mortgaged   premifes  by  paying  to  faid 
i^^^tg^gccs  the  whole  of  dieir  debt  \  and  as  the  faid 
John  Munfel  the  huiband  was  now  dead,  and  the 
whole  of  faid  mortgaged  premifes  had  become  vefted 
in  the  faid  Elizabeth  his  widow,  he  prayed  that  upon 
paying  faid  debt  to  her,  flie  be  decreed  to  reconvey 
uU  her  right  in  the  fame  to  him. 

The  court,  upon  hearing  (aid  petition  granted  it ; 
and  declared,  that  upon  the  petitioner's  paying  faid 
Elizabeth  the  whole  of  (aid  mongage,  debt  and  in- 
fereft,  flie  fliould  rekalis  ^  her  right  to  die  fame. 


A  pnrdiafiec 
of  apart  oftbe 
mortgaged  pre- 
mifes, may  r^ 
deem  the  whole* 
paying  to  the 
mortgagee  the 
whole  of  his 
dcht. 
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which  would  put  him  in  the  place  of  faid  mortsagees 
with  refpedt  to  the  original  mortgagor  axkt  hi$  a£» 
fignsy  as  to  all  the  laodsy  except  faid  thirty-five  acres 
which  he  had  purchafcd. 


Elijah  Lawrence  wr/I  Elijah  Phelps,  Nor- 
ton, &c. 


That  notice 


A  CnON  of  trefpafs— declaring,  that  on  the  1 7th 
wuEiTcn to  jl\.  ^^  December  A.  D.  1794,  the  plaintiff  being 
^eadTcrfe  par-  nom  home,  the  defendants  with  force  and  arms  be- 
ty  to  a  dqwfi-  fct  the  plaintiff's  houfe,  his  wife  and  family  being  in 
'^'ed'b"^  ^^  '^*  brofeie  the  door  and  windows,  terrified  his  family^ 
rS^^cftifnony!  and  threw  a  billet  of  wood,  which  hit*  and  wounded 
In  aa  a*3ioa  ot  his  wife  in  her  arm,  &c. 

trcfpafs  for 

l)reakin<r  the         The  defendants  plead  feverally  that  they  were  not 
plaintiff'* hottfc  railtv.     Iffue  to  the  jury. 

and  beating  his  ^        ^  ^     ' 

wife,  the  coort       A  depofition  was  offered,   taken  within  twenty 

m^  "^.^    ™^^^  ^^  ^  defendants,  and  the  juftice  had  not  cer- 

dence  at  to       tified  that  they  had  been  notified.     The  juftice  who 

beating  his       took  the  depofition,  and  the  officer  who  ferved  the 

^^*^-  notification  were  admitted;  the  officer  to  teftify  that 

he  ferved  and  returned  the  citation  to  the  juftice,  and 

the  juftice  that  faid  citation   was   returned  to  him, 

with  fenrice  endorfed  upon  it ;  and  that   it  was  an 

omiffion  of  his,  that  it  was  not  certified  in  the  cap* 

tion — and  the  depofition  was  admitted. 

The  defendants  obje£ied  againft  any  evidence  being 
given  of  the  injury  done  to  the  plaintiff"*s  wife,  be- 
caufe  (he  might  have  a  feparate  a£^ion  with  her  huf- 
band  for  the  injury  done  her:— By  the  court,  the 
evidence  was  not  admitted.  From  this  opinion,  Judge. 
Root  diflented — ^This  is  an  a£lion  of  trefpafs,  for 
breaking  the  plaintiflfs  houfe,  terrifying  his  family, 
and  wounding  his  wife  ;  for  each  of  thefe  the  plain- 
tiff" may  have  an  adion  of  trefpafs,  or  he  may  join 
them  all  in  one  ai^ion,  and  recover  for  the  lols  ha 
has  fuftained,  by  the  wounding  of  his  wife,  the  lofs 
of  her  company  and  fervicc,  and  the  coft  of  her  cure. 
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notwithftanding  (he  may  have  an  aftidn  with  her  huf- 
band  for  the  perfonal  injury — yet  this  a£l:ion  will  be 
a  bar  to  any  zikion  inftituted  for  the  fame  caufe. — 
In  an  adlion  upon  the  cafe  for  feducing  away  and  de- 
bauching the  plaintiff's  wife,  per  quod  conlortium  et 
fervitium  amifit,  or  for  enticing  away  his  fervant, 
whereby  he  has  loft  his  fervice,  fpecial  damages  muit 
be  laid)  for  they  are  the  gift  of  the  a£lion.  But  for 
an  z€t  of  violence  committed  with  force  and  arms  as 
beating  his  fervant,  or  his  wife,  and  wounding  them, 
trefpafs  will  lie,  and  damages  for  the  lofs  of  fervice 
and  expenfes  of  cure,  may  be  recovered  ;  notwith- 
ftanding in  both  cafes  the  wife  or  fervant  may  have 
an  a£tion  for  the  perfonal  injury. 

SheriflF  Lord  ver/.  Benton,  &c. 

ACTION  of  debt  oabond,  for  £s^*  dated  13th     if  a  prifoner 
November  1794,  which  the  defendants  had  wl»oHa»  *heli- 

«^«>v»i-  «%»;^  bcrtics  of  the 

never  paid.  .r        «    j 

^  pnfon  on  bood. 

The  defendants  plead  in  bar,  that  faid  bond  had  a  ^^X«!^t  * 
condition  annexed  to  it,  which  was,  that  one  Jofeph  cape,  and  the 
Feirce,  who  was  in  gaol  at  Litchfield,  on  fevcral  ex-  fheriff  may  re» 
ecutions,   mentioned  in   the  condition  of  faid  bond,  **k«  ^"^ 
fhould  abide  a  true  and  faithful  prifoner,  and  not  dc-  j^  Q^t  ji^y,  ^^ 
part  Mrithout  leave  or  until  releafed  by  due  order  of  the  creditor, 
law— and  alledged  that  faid  Pcirce  did,  in  the  night  uominal  dam- 
of  the  20th  of  December  A.D.  1794,  and ^ at  divers  ^f^n**"^^-^ 
other  times  in  the  night  feafon,  between  aoth  and  the  fj^^"^^ 
24th  of  March  A.D.  1795,  fecretly  and  without  the 
confent  and  knowledge  of  the  plaintiff,  go  out  of  pri- 
fon,  and  fleep  with  his  family,   and  return  again  to 
prifon  within  the  fix  hours  of  his  departure  at  each 
time,  and  was  there  held  and  confined  on  faid  execu- 
tions until  the  24th  of  March  A.  D.  1 795  ;  when  the 
plaintiff,  who  was  then  wholly  ignorant  of  the  faid 
Jofeph's  having  gone  out  of  gaol  as  aforefaid,  took  the 
laid  Jofeph  for  other  mifcondufl,  and  locked  him  up 
in  clafegaol,in  virtue  of  faid  executions,  and  there  held 
him  until  the  20th  of  April  A.  D.  1795,  ^^^^  fa«^  Jo- 
feph broke  gaol  and  made  his  efcape,  through  the  in-- 
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fuffidency  of  the  gaoL  Tliat  laid  Jofeph  hsMl  not  ef« 
caped  or  depaattd  from  faid  gaol  in  any  other  manner 
and  cine  than  as  af6re£itd|  and  that  no  a£Hon  had 
been  commenced  therefor  before  the  prefent* 

The  plaintiff  demurred  to  the  plea.  And  judg- 
ment— ^That  tlie  plea  was  infufficienti  and  for  twentjr 
(hillings  damaees,  becaufe  the  Iheriff  was  not  liable  to 
the  creditor^  but  the  county.     Peirce's  going  out  of 

Erifon  as  ftated  in  the  plea,  was  an  efcape^  and  a 
reach  of  the  condition  of  the  bond,  given  to  fecure 
againft  it — and  the  (heriff  might  have  made  frefh  pur- 
fuit  and  retaken  him,  or  have  taken  his  remedy  upon 
the  bond  at  his  option.  Peirce's  efcaping  and  return- 
ing again  to  prifon,  and  remaining  there,  and  his  be- 
ing locked  up  by  the  fheriff,  can  have  no  etkSt  to 
purge  the  breach  of  the  condition  of  the  bond,  of. 
which  the  plaintiff  was  wholly  ignorant.  In  fuch 
cafe,  (hould  die  (heriff  purfue  and  retake  the  prifoner, 
he  would  unqueftionably  have  an  aQion  on  the  bond 
for  the  coft  and  trouble  in  retaking  him.  See  the 
cafe  of  (heriff  Abel  vs.  Bennet,  Fairfield,  Auguft 
1789,  Root's  Reports,  i  vol.  127 — ^and  (heriff  Lord 
vs.  Atwood — adjudged  this  term,  on  motion  af- 
ter verdid,  where  only  nominal  damages  were  given, 
becaufe  it  appeared  tne  plaintiff  by  his  own  fraudu- 
lent condud^,  had  banned  himfelf  of  any  recovery  a- 
gainfl  the  (heriff. 

Lynde  Lord,  Efq.  flieriflF  'uerf.   Atwood  and 

Stoddard. 

ACTION  of  debt  on  bond,  for  ;f  100,  dated  the 
20th  of  November  A.  D.   1794,  which  die 
plaintiff  alledged  the  defendants  had  never  paid. 

The  defendants  plead  in  bar,  that  faid  bond  had  a 
condition  annexed  to  it,  which  was,  that  Axnaziah 
Prentice,  who  was  imprifoned  in  Litchfield  gaol,  od 
an  execution  in  favor  of  Jofeph  Peck,  for  die  (iim  of 
4j[/I  debt  and  coil,  and  officers  fees,  and  for  fub£ft« 
cnce,  (hould  abide  a  true  and  faithful  prifoner,  &e. 
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That  faid  Prentice  did  abide  a  faithful  j^rifoner.un-  anatfttoobytho 
til  the  4th  of  February  A.  D.  1795,  when  faid  Peck  ftcriff  agtinft 
procured  one  Vefpacius  Eaftman,  to  be  committed  to  ^  ^»n™>***» 
prifon>  for  the  exprefs  purpofe  of  his  perfuading  and 
allifting  faid  Prentice  to  make  his  efcape  from  gaoI> 
in  order  to  fubjed^  the  defendants  on  their  bond — 
and  the  faid  Eaftman,   did  in   compliance  with  faid 
Peck's  direction,  perfuade  and  affift  faid  Prentice  to 
make  his  efcape  on  faid  4th  of  February  aforefaid  ; 
and  thereupon  that  faid  Peck  did  confent  and  agree 
that  faid  Prentice  (hould  go  out  of  prifdn  and  efcape 
at  the  time  aforefaid. 

The  plaintiflF  replied,  and  traverfcd  the  faid  Pcck^s 
procuring  faid  Eaftman  to  be  imprifoned,  for  the  pur<« 
pofe  of  affifting  faid  Prentice  to  make  his  efcape  i 
and  alfo  faid  Eaftman's  perfuading  and  ailiiling  him 
to  efcape  by  faid  Peck's  dire^ions  i  and  faid  Peck's 
confentmg  to  faid  Prentice's  going  out  of  gaol  at  faid 
time.  On  which  the  parties  were  at  iflue  to  the  jury, 
wlio  found  that  faid  Peck  did  procure  faid  Eaftman  td 
be  imprifoned  for  the  purpofe  of  alGfting  faid  Pren-< 
tice  to  make  his  efcape  ^  and  that  faid  Eaftman  did 
perfuade  and  aflift  faid  Prentice  to  efcape  by  faid 
reek's  dire£^ion^  and  that  faid  Peck  did  confent  to  his 
going  out  of  gaol  at  faid  time  ;  and  found  for  the  de- 
fendants their  coft.  What  Peck  had  faid,  was  allow- 
ed to  be  teftified  on  the  trial  againft  the  plaintiff,  as 
the  2Etion  was  for  his  benefit. 

The  plaintiff  after  vctdiCt  moved  for  judgment  in 
his  favor,  faid  verdiA  notwithftandin^,  on  the  ground 
that  a  breach  of  the  condition  of  faid  bond  was  admit- 
ted and  confeffed  in  the  pleadings.  '" 

By  the  court — ^Thc  plaintiff  muft  have  judgment  i 
but  as  it  was  proved  in  the  trial  {hat  the  creditor  had 
fo  condu£t6d  as  to  have  ho  claim  of  damages  on  the 
plaintiff,  he  (hall  recover  only  nominal  damages  and 
his  coft.  Vide  the  cafe,  Lordj  (beriff  vs.  ocntan^ 
ante. 


LITCHFIELD  COUNTY, 

■UCV&  ^Vl'ct   ttr-r    S^  Overton  ijid  John 

V  -»*f»  «*    xymTION  In  cranocry,  (hewing  that  on  the  lodi 

^..-*,  >*iU     r^^^i  >Lirch»  A.  IX  1783,  James  Holmes  moitr 

^    ^Tot.    At.^  tQ  kiluaWeus  106  acres  of  land  in  Salifbu- 

...»ivi  a«»..a-   rv,  tu  lecure  me  payment  of  ;^SOO,  by  the  nm  of 

.s,--i^  wiu*^**?  November.  A.  D.  1783  }  which  deed  was  entered 

'^  *^i  d    itil  ^P^*^*  received  for  record,  and  lodged  with  Afa  Hutch- 

rcwordcU  at      inroD,  town  clcrk,  unrecorded.    That  in  January  A. 

icu^ui,  i*  BO     D.  1 784,  faid  j^5oo  not  being  paid,  faid  Wells  mort« 

cvjucDce  of  ti-    gaged  the  fame  lands  to  the  petitioner,  defeafable  up« 

^Va^DftUic  on  his  paying  to  him  ^277    lawful  money  ;  which 

grautgr  and  hit  deed  was  entered  upon,  receiYed  for  record,  and  lod« 

hcir«.  ged  with  the  town  clerk  unrecorded.    That  on  the 

ch^'^'^^o'fh    27*  day  of  May,  A.  D.   1784,  both  faid  fums  be- 

oorraSwtklei  ^S  ^"P**<1|  ^^^  Holmes,  Wells  and  faid  Seth  Over- 

where  there  is  ton  Combined  together  to  defnud  the  petitioner ;  and 

**^°*ui?  "*"*"  ^^^  applied  to  the  town-clerk  and  got  up  faid  deed 

who  hr^^   ^^"^  Holmes  to  Wells ;  and  then  faid  Holmes  execu- 

thc  \efra\  title    ted  a  deed  diredly  to  faid  Seth,  without  the  pririty  or 

nnjwftly  ind  by  knowledge  crf  the  petitioner  ;  whereby   the  chain  of 

i^w  Jhofc^  his  title  was  broken  :  And  faid  deed  from  faid  Hoteies 

ia  jnibce  aod     ^^  faid  Seth  was  recorded  at  length  ;  and  faid  Seth  had 

goodconfcience  fince  conveyed  faid  lands  to  faid  John  Eldridge,  who 

ought  to  l»vc    ^as  privy  and  knowing  to  faid  fraudulent  tranfaiE^ions 

•^  and  to  the  petitioner's  deed  from  faid  Wells.     That 

die  faid  Wells  and  Holmes  were  both  bankrupts. 

Praying  to  be  relieved  againft  {aid  deed  from  faid 

Holmes  to  Overton  and  from  Overton  to  faid  Eldridge. 

Said  Overton  and  Eldridge,  by  way  of  anfwer, 
brought  forward  a  crofs-bill  \  whi(Ch  had  been  duly 
ferved  on  faid  Willet.  Stating  that  on  the  29th  of 
November,  A.  D.  1783,  faid  Wells  was  indebted 
to  him  faid  Overton  1^300,  that  be  applied  to  him  for 
payment,  and  faid  Wells  told  him  i£  he  would  pay 
Nathaniel  Piatt  a  bond  of  j^270  on  intereft,  for  which 
faid  lands  were  mortgaged  for  fecurity,  he  would 
ive  him  a  deed  of  faid  lands  to  fecure  both  fums,  as 
aid  Holmes  had  paid  nothing  on  faid  mortgage; 
which  he  didj  and  took  a  mortgage  deed  of  faid  lands 
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from  faid  "^eUs,  which  deed  was  defe£iive>  and  be« 
ing  informed  aad  verily  believing  that  faid  debt  was 
paid  to  Willet,  or  otherwife  fecured,  he  took  a  deed 
from  Hohnes,  and  they  applied  to  the  town  clerk  and 
got  up  the  deed  from  Holmes  to  Wells  afore&id,  it 
not  having  been  recorded — And  appealed  to  the  con-i* 
fcience  of  faid  Willet  to  difclofe  on  oath  or  a£Sjrma« 
tion,  the  truth  of  the  fad  refpedling  his  being  paid 
his  faid  debt,  or  having  it  otherwife  fecured. 

Said  Willet  upon  his  affirmation  declared.  That  in 
the  fummerof  A.  D.  1783,  Wells  was  indebted  to 
him  £S66  York  money,  for  goods — ^and  that  he  took 
a  mortgage  of  fome  la^  in  the  ftate  of  New-York^ 
which  was  an  inadequate  fecurity.  That  he  paid 
Nathaniel  Pbtt  ^35&^YQrk  money  to  redeem  a  mort«« 

?ftge  made  to  him  by  faid  Wells,  of  land  in  the  Nine 
artners  y  and  took  a  mortgage  of  it  from  Wells ;  .al« 
ta  paid  faid  Piatt  the  fum  of  £277  lawful  money  to 
vexkem  a  mortgage  given  by  Welb  of  this  bond^  to 
laid  Flatt ;  and  took  faid  deed  from  faid  Wells  to  fe- 
curc  what  he  paid  faid  Flatt,  and  as  an  additional  fecu-» 
fitf  for  his  own  debt  -,  that  he  alfo  took  an  afiignment 
from  faid  Wells  of  the  ;^5oo  bond  given  him  by 
Holmes  ^  and  that  the  lands  in  the  ftate  of  New* 
Tork  had  been  fold  for  ^800 }  which  left  a  balance 
due  him  of  ^416  York  money,  befides  the  £2Tif 
money  he  paid  Piatt,  for  the  Saliibury  lands ;  and  pro* 
duced  the  bond  from  Holmes  to  Wells,  aflignedto 
ium,  and  that  he  knew  nothing  of  faid  Overton's  debt 
or  deed — and  that  he  had  never  received  any  part  of 
faid  jT 27 7,  and  had  no  other  fecurity  for  faid  debt — 
and  mat  he  employed  faid  Piatt  to  carry  on  faid  fuit, 
as  he  was  ignorant  6f  the  law,  and  lived  at  a  great  dis- 
tance fvom  the  court,  and  Pbtt  was  to  receive  the  one 
lialf  of  what  he  fhould  recover. 

Said  Overton,  &c.  alfo  plead  in  bar  of  the  petition* 
cr's  recovering — ^That  faid  Willet  commenced  his  fuit 
at  law  againft  faid  town  clerk,  therein  charging  htm 
with  fraudulently  combining  with  faid  Wells,  Holmes 
and  Overton,  to  defraud  him  by  delivering  up  (aid 
fleed  from  Holmes  to  Wells  unrecorded,  after  it  wa^ 
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received  by  him  and  entered  upon,  rccdvcd  for  rccorf. 
Which  aft'ton  was  tried  at  the  fuperior  court  holden 
at  Litchfield,  on  the  3d  Tnefday  of  Auguft  A.  D. 
1  -o4,  ^^«n  and  where  verdia  and  judgment  was  had 
and  rendered  againft  faid  town  clerk,  that  he  was 
guilty,  and  for  the  pliuntiff  to  recover  £20  damages 
and  coil. 


To  this  pfea  the  petitioner  demurred — and  judg- 
of  the  court — that  the  plea  in  bar  was  infuffici- 
For  in  that  a^ion  the  recovery  was  had  for  the 


of  thcconrt — that  the  plea  in  bar  was  infuffici- 

*^  For  in  that  a^ion  the  recovery  was  had  for  the 

f^^Vjj  ^jf  lus  official  duty  as  town  clerk  \  and  only 

'^o.  the  fpecial  damages  recovered — and  the  court 

-ic  judgment  ^*^  faid  Overton,  &c.  (hould  take  no- 

^^ioJ^J  ^^^  crofs-billi  as  the  fads  were  not  proved. 

Aad  the  court  upon  a  hearing  on  the  merits,  found 

ilie  fads  alledged  in  faid  Willet's  petition  to  be  true, 

^  thereupon  ordered  and  decreed  that  faid  Eldridge 

^d  Overton,  reconvey  faid  premifes  to  the  petitioner 

by  a  good  authentic  deed,  defeafable  however,  upon 

their  paying  the  debt  due  from  faid  Wells  to  him, 

which  the  court  found  to  be  jf  500-2  lawful  money, 

and  the  lawful  intercft,  by  the  firft  of  Auguft  then 

next,  on  pain  of  forfeiting  and  paying  to  faid  WiUet 

^looo  lawful  money — and  that  either  of  them  might 

pay  to  faid  Willet  faid  debt  and  intereft,  by  the  firft 

of  September  A.  D.  1 797. 

As  the  petitioner  had  been  deprived  of  his  fccurity 
for  his  debt  by  fraud,  and  of  his  debt  alfo  ;  as  both 
Holmes  and  Wells  had  become  bankrupts,  the  quef- 
tion  to  be  detemained  by  the  court  was — what  remedy 
the  petitioner  had  if  any,  and  how  he  Ihould  be  re- 
drefl'ed  ? 

By  the  court — If  the  petitioner  has  adequate  reme* 
dy  at  law  by  zGLion  of  ejeftment,  or  othcrwife,  this 
court  muftdifmifs,  the  petition.  It  is  a  clear  fettled 
principle  of  law  in  this  court,  that  where  a  perfon  has 
^  good  and  legal  evidence  of  title  to  an  eftate,  his  be- 
ing deprived  of  that  evidence  by  fraud,  or  otherwife 
^y  accident,  fhall  not  prejudice  his  right  of  recovering 
at  law,  proyidcd^e  can  prove  by  other  tcftimony,  thaf 
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he  had  the  leeal  evidence  of  tide,  and  had  loft  it ;  but 
he  never  can  be  pennitted,  to  prove  by  other  tefUmo-* 
ny  a  title  to  an  eftate,  when  the  evidence  he  is  deprived 
ox,  was  not  complete  and  legal,  and  fuch  as  could  if 
he  had  it,  be  given  in  evidence  of  his  title. 

What  are  the  neceiTary  requifites  to  a  deed,  by  law, 
(o  make  it  the  legal  evidence  of  title  ? 

By  the  ftatute,  entitled  an  zSt  concerning  town 
clerks  office  and  duty,  fe£l.  9th,  it  is  ena£ted,  <<  that 
«  no  grant  or  deed  of  bargain  and  fale,  or  mortgage 
<<  made  of  any  houfes  or  lands  within  this  (late  from 
«  and  after  the  ift  day  of  March  A.  D.  1709,  (hall 
<(  be  accounted  good  and  effediual  in  law  to  hold 
«  fuch  houfes  and  lands,  againft  any  other  perfon 
<*  or  perfons  whatfoever,  but  the  grantor  or  grantors, 
<«  and  their  heirs  only  ;  unlefs  the  grant,  deed  or 
**  deeds  thereof,  be  recorded  at  length  in  the  records 
<»  of  the  town,  where  fuch  houfes  and  lands  do  lie." 
Now  the  deed  from  Holmes  to  WeUs  was  never  re- 
corded at  length,  it  could  not  therefore  have  been  giv» 
en  in  evidence  of  title  againft  any  other  perfon,  but 
the  grantor  or  his  heirs.  And  it  is  certain,  that  the 
petitioner  cannot  be  in  a  better  condition,  with  ref- 
peft  to  proving  his  title,  than  he  would  be  if  he  had 
the  deed. 

Thus,  though  the  petitioner  never  had  any  evidence 
of  title  at  law  to  faid  land,  againft  any  perfon  but  the 
grantor  and  his  heirs  ;  yet  there  was  a  deed  executed 
and  acknowledged  according  to  law,  and  lodged  with 
the  town  clerk,  and  entered  upon  by  the  town  clerk, 
received  for  record,  fo  that  he  might  have  had  a  man- 
damus to  the  town  clerl^to  have  obliged  him  to  record 
the  deed. 

Under  thefe  circumftances  the  petitioner  tnifted 
faid  Wells,  and  took  a  mortgage  of  faid  land,  and  an 
afiignmcnt  of  the  bond,  from  Holmes  to  Wells,  for 
his  fecurity  ;  and  the  refpondents  taking  advantage  of 
faid  deed  not  being  recorded,  by  fraud  procured  it  to 
be  delivered  up  to  Holmes,  and  then  took  a  deed  to 
laid  Overton,  whereby  the  petitioner  is  wholly  dcprlv- 
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cd  of  his  fecuritj  and  debt»  and  hath  no  adequate  rem* 
cdj  at  law  to  recover  it  back.  It  rcmams  to  be  confi- 
dered  whether  he  has  any  remedy  in  chancery  for  the 
relief  afked  for.  It  is  proved  in  this  cafe,  thai  bodi 
Holmes  and  Wells  are  bankrupts  ;  that  Overton,  in 
combination  with  Holmes  and  Wells,  whom  he  induc- 
ed to  aflift  in  getting  up  faid  Holmes's  deed  from  the 
town  clerk  unrecorded,  by  impofition  and  fraud,  had 
prevailed  on  Holmes  to  give  a  deed  of  £aid  land  to  him, 
oontrarj  to  what  they  knew  to  be  joft  and  honeil  with, 
itfpe£k  to  the  petitioner  and  diem'.  That  iaid  Over-* 
ton  had  foU  faid  (arm  to  faid  Eldridge,  who  was  know- 
ing to  the  fraudulent  manner  m  which  faid  Overton 
obtained  &id  deed,  and  the  petitioner's  claim  upon  it. 

There  is  no  principle  in  equity  clearer  than  that  the 
petitioner  (hould  be  reftored,  to  the  fame  condition,  as 
to  his  fecurity,  he  was  in  before ;  and  although  he  had 
no  legal  title  againft  any  but  the  grantor  and  his  heirs, 
yet  in  equity  and  good  confcience  he  ought  to  have  a 
legal  title,  and  againft  him  who  had  now  got  it. 
And  it  is  the  province  of  a  court  of  chancery  to  order 
a  decree  under  a  fuitable  penalty  on  a  perfon  who  has 
got  the  legal  title  to  an  eftate  by  fraud,  or  without 
any  equity  to  hold  it,  to  convey  it  to  another  who  hath 
the  equitable  right,  but  not  the  legal  title. 

The  court  go  upon  the  ground,  that  the  petitioner 
has  not  got  the  legal  title,  but  ought  to  have  it  ;  and 
that  Eldndge  has  got  the  legal  title,  and  ought  not  to 
keep  it,  but  to  refign  it  up  to  the  petitioner,  or  pay 
him  his  juft  debt. 

This  decree  was  reverfed  in  the  fupreme  court  of 
errors,  m  June  1797,  for  the  followii^  reafons*— 

Supreme  court  of  errors,  June  A.  D.  1797.  Seth 
Overton,  &c.  vs.  Jacob  Willet.  Writ  of  errar  to 
leverfe  a  judgment  or  decree  in  chancery  of  the  fupe- 
rior  court  upon  the  petition  of  Jacob  Willet  vs.  faid 
Seth  Overton,  &c.  rendered  on  the  4th  Tuefday 
of  January  A.  D.  1796.  After  ftating  the  peti- 
tion, plea  in  bar,  and  decree  of  the  fuperior  court 
therein,  the  fupreme  court  of  errors  aiEgn  the  fol'- 
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lowing  reafons  for  the  reverfal,  viz.  It  was  urged  by 
the  counfcl  for  the  plaintiff  in  error  —That  faid  Willct 
had  adequate  remedy  at  law,  and  that  in  two  ways, 
I  ft,  by  ejedment  for  the  farm  againft  Eldridge,  die 
tenant  in  pofleffion,  and  2d,  by  an  a£lion  for  fraud 
againft  thofe  who  perpetrated  the  fraud.  The  faid. 
Overton  and  Eldridge  for  ought  that  appeared,  were 
men  of  property.  It  was  alfo  urged,  that  faid  Wilkt 
bad  obtained  fatisfadlion  for  the  injury  by  his  fuit 
againft  the  town  clerk — ^That  the  bond  to  which  the 
mortgage  was  collateral,  was  never  a£Ggned  to  Willet, 
and  therefore  Holmes  might  pay  it  to  Wells,  as  he  had 
done  i  and  Willet  in  that  cafe  muft  relinquiih  his 
claim  to  the  farm,  and  that  the  taking  away  the  firft 
deed,  operated  the  fame  thing.  Alfo,  that  the  court 
erred  in  fubjefiine  Overton  to  a  penalty  in  cafe  of 
failing  to  convey  that  which  he  had  not  tne  power  of 
conveying. 

The  court  gave  no  opinion  upon  any  of  thefe  points, 
excepting  this,  viz.  That  Willet  had  adequate  reme- 
dy at  law  by  eje6iment  againft  Eldridge  the  tenant  in 
pofleffion,  and  becaufe  it  appe^ed  to  them  that  he 
had  fuch  remedy,  the  judgment  of  the  fuperior  court 
Was  reverfed.  It  will  be  conceded  that  courts  of 
chancery  in  this  ftate  are  bv  pofitive  ftatute,  prohib- 
ited from  exercifingjurifdidlionin  thofe  cafes  where 
adequate  remedy  may  be  had  in  the  ordinary  courfe 
of  law.  The  petition  charges  and  the  court  find  that 
faid  Eldridge  well  knew  at  and  before  the  purchafing 
of  faid  farm,  all  the  wicked  and  fraudulent  tranfac- 
tions  aforefaid  of  faid  Overton,  and  joined  with  him  in 
faid  fraudulent  tranfa£tions ;  cannot  Willet  then  re- 
cover the  farm  at  law,  by  the  ordinary  procefs  of 
eje£i;ment  i 

It  is  proper  to  remark,  that  the  title  is  ftill  in  Wil- 
let. Tlie  plaintiffs  in  error,  indeed;  have  attempted 
to  deftroy  the  title,  but  they  have,  in  truth,  only  re- 
moved the  common  evidence  of  the  title,  and  the  fu- 
perior coiurt  muft  have  proceeded  on  this  ground,  for 
they  have  not  undertaken  to  create  a  title  but  to 
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ftrengthen  one  which  appeared  to  them  to  have  beeii 
weakened  by  the  fraud  of  the  plaintiffs  in  error. 

In  a  cafe  thus  circumftanced)  if  a  court  of  law  be 
not  competent  t<5  give  adequate  redrefs^  it  muft  bcy 
either  becaufe  they  cannot  receive  the  teftimony  of 
the  fzSts^  or  becaufe  they  cannot  render  a  judgment 
which  fhall  be  adequate  to  the  exigence  of  the  cafe. 
If  A  makes  a  deed  of  a  piece  of  land  to  B,  and  C  is  a 
witnefsto  this  deed,  and  afterwards^  to  defraud  B,  A 
makes  a  fecond  deed  to  C,  of  the  fame  lands,  and  the 
laft  deed  is  firft  recorded — the  firft  deed  fhaU  prevail 
at  law  and  deftroy  the  fecond ;  yet  in  the  cafe  put,  the 
title  is  prima  facie  in  C  }  and  the  evidence  from  record 
is  entirely  in  his  favor,  and  the  court  will  eftabliih  the 
title  in  B,  on  the  proof  of  thefe  fads.  This  princi- 
ple is  conftantly  recognized  in  all  our  courts,  and  en- 
tirely acquiefced  in.  If  in  this  cafe  C  had  deflroyed 
the  book  containing  the  record  of  B's  deed,  and  then 
endeavored  to  fubftantiate  his  own,  could  B  have  been 
driven  to  a  different  remedy  ?  Again,  courts  of  law 
conftantly  admit  proof  of  the  contents  of  notes, 
deeds,  and  other  docftiments,  it  being  firft  made  out 
fatisfad^orily,  that  they  once  ezifted,  and  are  loft  by 
time  and  accident ;  and  that  too  where  the  party  claim-^ 
ing  under  the  iuftrument  would  have  been  compelled 
to  make  a  profert  of  it  (if  a  profgrt  in  any  cafe  be  ne- 
ccffary)  in  his  declaration  or  plea.  In  corroboration  of 
this  idea,  Lord  Chancellor  Hardwick,  in  firft  of  Vo- 
fey,  392,  fays,  courts  of  law  admit  evidence  of  the 
lofs  of  a  deed,  proving  the  exiftence  of  it  and  the 
contents,  juft  as  a  court  of  equity  does.  It  has  been 
much  litigated  at  Weftminfler  Hall,  whether,  if  a 
deed  be  pleaded,  the  court  will  difpenfe  with  the  pro- 
du6lion  of  it,  on  proof  of  lofs.  The  law  on  this 
fubjeci  is  now  well  fettled  by  the  decifion  of  Read  vs. 
Brookman,  3d  term,  Reports,  151 — where  it  was  de- 
liberately adjudged,  that  in  a  plea  fettingup  a  deed  of 
releafe,  an  allegation  that  it  was  loft  by  time  and  ao^ 
cident,  was  fufficient :  but  it  fhould  be  remembererf, 
that  in  the  prefent  cafe,  Willet's  deed  is  ftill  in  ex- 
iftence, and  on  the  records  of  the  town  of  Salifbury^ 
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In  his  aSion  of  ejedment,  he  might  certainly  read 
this  deed  as  one  part  of  his  teftimony,  but  it  will  be 
inquired  how  he  can  ihew  a  title  in  Wells,  his  grant- 
or  $  he  can  prore  that  Holmes  executed  an  aumentic 
deed  to  Wells ;  that  it  was  lodged  widi  thetown-clerkj 
to  be  recorded)  and  endorfed  by  the  town-clerk,  re- 
ceiTcd  for  record  ^  and  that  the  plaihtifFs  in  error  by 
fraud  and  with  an  intent  to  defeat  his  title,  procured 
the  deed  to  be  deftroyed«  Shall  then  Eldridge,  one 
of  the  perpetrators  of  this  fraud,  defend  himfelf 
againft  Willet's  claim  to  the  land,  by  alledging  thefe 
fa£^  ?  If  £6,  a  perfon  may  fet  up  his  own  fraud,  his 
own  iniquity,  as  a  defence  againft  a  righteous  claim  i 
to  do  which,  would  be  both  inequitable  and  illegal. 
The  deed  from  Holmes  to  Wells  need  not  have  been 
kft  for  record,  to  have  operated  effcdlually  againft 
Holme^  the  grantor.  He  could  never  fay  the  title 
did  not  pafs  by  his  own  deed,  and  Eldridge  being 
found  to  be  knowing  to  all  the  fa£ts,  and  conniving 
in  the  fraud,  is  as  much  eilopped  to  deny  the  exiftence 
and  operation  of  the  deed  to  Wells,  as  Holmes  him- 
felf ;  it  therefore  appears  that  tbeteftimony  might  be 
received,  and,  when  received,  would  be  fufEcient  to 
Warrant  a  recovery  of  this  land  in  favor  of  Willet 
againft  Eldridge. 

Secondly,  can  a  court  of  law  render  a  judgment 
which  ihall  be  adequate  to  the  exigence  of  the  cafe  f 
If  the  preceding  reafoning  be  juft,  a  court  of  law  can 
eftabliih  the  title  of  Willet  to  the  farm,  and  give  him 
poffeffion,  and  this  is  all  that  Willet  can  legally  claim  ; 
the  farm  will  then  be  Willet's,  liable  however  to  be 
redeemed  oat  of  his  hands  by  payment  of  the  mort- 
gage money,  and  domg  compleat  equity  on  the 
part  of  the  mortgagor  \  in  this  Gtuation  he  ought  to  be 
placed. 

It  was  urged,  indeed  by  the  council  for  the  defend* 
ants  in  error,  that  Willet's  title  ought  to  appear  on 
the  town  records,  the  ordinary  refort  for  proof  of  ti^e 
to  lands,  and  that  it  would  have  appeared  there,  but 
for  the  wicked  pra£tices  of  the  plaintiff^s  in  error  i 
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but  that  now  the  records  of  a  court  of  law  muft  he 
reforted  to.  To  this  it  may  be  replied,  that  the  erio 
dence  of  title  to  land  derived  from  the  records  of  a 
court  of  competent  jurifdidiion  to  decide  title^  is  asi 
Kigh,  as  that  deriTcd  from  the  town  record  ;  nay  it  is 
higher,  for  a  record  of  a  court  is  not  to  be  impeached 
with  the  fame  facility  as  the  records  of  a  minifterial 
officer. 

But  what  makes  an  end  of  this  objeAion  is,  that 
the  record  of  the  fuperior  court,  fitting  as  a  court  of 
chancery,  is  not  more  accei&ble,  nor  does  it  fumifh 
any  higher  teftimony  than  the  record  of  the  fame  court 
fitting  as  a  court  of  law.  If  Willet's  title  is  eftablifh-' 
ed  in  either  chara£ler  their  records  muft  be  reforted 
to.  It  appeared  to  the  fupreme  court  of  errors,  that 
Willet  had  adequate  remedy  in  the  ordinary  courfeof 
law,  and  therefore  the  interference  of  the  fuperior 
court  in  this  cafe,  was  erroneous. 

Daniels  verf.  Wilcox. 

A  debtor's       A    CTION  of  the  cafe,  declaring  that  the  defend- 
perfon  and  cf.     /A    ^nt  on    the  17th  of  September  A.D.  1794, 

tatcc     not  both  r^  -^       ^  -^     e    '         t  *^         •nii-      -n* 

beholden  at  the  P^ay^d  Out  a  writ  of  attachment  agamft  the  plamtiff, 
fame  time  :iipon  to  attach  to  the  amount  of  ^500,  in  common  form» 
the  fame  attach-  and  was  granted,  in  an  a6fcion  brought  by  the  defend- 
*"  K*  ffi  ^^^  againft  the  plaintiff,  for  fpeaking  certain  libclJous 
injure*  a  dc  words  of  and  concerning  the  defendant  ;  which  at- 
fendant  by  iUe- tachment  was   figned  by   lawful   authority  in  legal 

gal  proceedings  form  •  and  was  by  the  defendant  dcliveted  to 

cds*  without^  Marks,  a  proper  officer,  to  whom  the  fame  was  direfl- 
the  knowledge  ed,  to  fcrve  and  return  ;  and  who  by  virtue  of  faid 
or  privity  of     writ  of  attachment,  attached  about  (ixty  acres  of  the 
^  ''is  ulwl***  prefent  plaintiff's  land,  a  number  of  articles  of  per- 
ional  eft  ate  j  alfo  by  the  fame  writ  of  attachment  he 
attached  the  plaintiff's  body,  and  held  both  the  plain- 
tiff's eftate  and  body,  by  faid  attachment  at  the  fame 
time,  and  compelled  the  plaintiff  to  procure  bail  ta 
obtain  his  liberty. 

The  defendant  plead  not  guilty.     Iffuc  to  the  jury. 
The  jury  found  a  verdift  for  the  plaintiff. 
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The  court  dcliTcrcd  their  opinion  upon  the  law — 
that  a  debtor's  perfon  and  eftate  could  not  both  be 
holden  at  the  fame  ti^ne,  upon  the  fame  attachment — » 
but  as  it  appeared  in  this  cafe,  that  this  ofEcer  made 
this  fervice  of  his  own  accord,  fuppofing  it  to  be  hid 
duty,  as  he  judged  the  eftate  attached  not  to  be  fuffi- 
cient,  to  attach  the  body — and  it  alfo  appearing,  that 
the  officer  received  no  orders  from  the  then  plaintiff 
to  make  fuph  fervice,  the  court  returned  the  jury  to  a 
{bcond  and  third  confideration,  upon  the  ground  that 
an  officer  is  the  fervant  of  the  public,  for  the  benefit 
of  the  party — and  that  the  law  and  his  precept  mult 
be  his  guide.  And  if  in  making  fervice,  by  miftake 
or  otherwife,  he  d9e8  an  injury  to  the  partjr,  the  officer 
oi)ily  is  liable }  unlefs  it  appears,  that  he  bad  the  orders 
of  the  creditor  for  fo  doing—- or  after  knowing  what 
had  been  done,  the  creditor  approves  of  it,  or  takes 
benefit  of  the  wrong  a^  fome  way  or  other. 


Hartford  County ^  February  Term^  A.  D.  1796. 
Filer  and  wife  Jeruflia  verf.  Biflfel. 

A  CnON  on  bond,  given  to  the  faid  Jerufha  Afomfecur. 
J\  when  fole,  by  the  name  of  Jen^fha  Biffel,  da-  ^^^^  ^^%^^ 
ted  the  12th  of  September  1785,  for  ^^200.  condition  of  % 

•nt       •      1  t>  bond)  fuTpcnd* 

irlea  m  bar — ^that  the  condition  of  the  bond  was,  ed  by  fpeciai 
that  the  defendant  fhould  pay  to  faid  Jerufha  annual-  agreement, 
ly  on  the  I  ft  of  December  ^f  3-6  in  cafh,  and  four 
hundred  weight  of  tobacco — ^That  on  the  15th  of 
September  1794,  faid  Jerufha  being  a  feme  fole,  ex- 
ecuted to  the  defendant  an  agreement- in  writing  ; 
that  fhe  would  not  call  upon  him  for  faid  money  or 
tobacco,  unlefs  by  the  events  in  providence,  fhe  fhould 
need  them  for  her  fupport.  That  fhe  hadrnot  needed 
them  for  her  fupport ;  nor  had  fhe  ever  called  upon 
the  defendant  for  them. 
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The  plaintiff  demurred  to  the  defendant's  plea"-, 
anft  judgment,  that  the  plea  was  fufficient. 

The  faid  Jerufha  by  her  agreement  has  barred  her* 
^  lelf  firom  calling  for  i^id  money  and  tobaccoj^  unieSs^ 

V  fhe  needed  tliem  for  her  fupport ;  and  in  that  ca% 

there  ought  to  have  beep  fpecial  notice  given. 


Cockran  ^uerf.  Leifter. 


After  an  at- 


torney has  vL  *  A  CTION  on  a  written  covenant,  in  an  inde^tfut; 
j>«arcd  in  a  XA.  ^^  Icafe.  The  plaintiff  lived  out  of  the  ftate— 
caufc  in  the  '1  he  iuit  was.  commenced  to  Ac  county  court  by  G* 
county  court      Granger,  Efo.  who  appeared  in  the  caufe,  and  wasea« 

for  the  plaintifF,  j^r  j  ^^  ^    ^       ,   •    Jrr 

and  i.cntcrcdof  tered  pi  rccord,  as  attorney  to  the  plamtiff. 

attorney  to^Oic  ^^^  defendant  appealed  the  caufe  to  the  fuperiot 
plaintifif.  and  cpurt,  in  September  1 795 — at  which  court  Mr.  Gran- 
the  caufe  ap-  ger  appeared  for  the  plaintiff,  and  the  caufe  came  bj 
Ste  to  chad  lease  co^^^^^^^ce  to  this  court ;  and  now  the  defendant 
his  power  to     challenged  his  power  to  appear  for  the  plaintiff. 

cm  a  hcariQg  ^1  ^^  court — Mr.  Granger  appears  of  rccord  to 
In  damages,  the  be  the  attorney  of  the  plaintiff,  and  the  defendant  by 
court  will  not  ^jg  own  admiffion  is  cftopped  to  make  the  challenge 
cf^amTL.  ^^  *^«  ^^^  day— See  Butler  w.  Butkr,  i  vd.  Root's 
^ced.  Reports,  275. 

The  cafe  was  defaulted,  and  on  a  hearing  in  dama« 
ges,  the  defendant  offered  evidence  to  prove  an  evic- 
tion, butrefufed  by  the  court— as  the  covenants  were 
mutual  for  quiet  enjoyment,  and  for  payment  of  die 
rents,  the  parties  have  mutual  remedies  thereon. 


Jonathan  Bull,  Efq.  &c.  creditors  to  Aflibel 
Steel,  deceafed  verf.  Nathaniel  Skinner,  ad- 
miniftrator  of  faid  Aflibel,  and  ■  Web- 

fter. 

phanccry  will  TjEllllON  in  chancery,  fliewing  that  faid  Aik- 
order  apurcha-  \^  bcl  in  his  life  timc,  moggaged  a  certain  piece  of 
rcrwderanad.  ^^  ^^  j^^^^  j)^j^  ^^  ^3 66- 1 6-2— that  his  e&tC 
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Wat  much  iafolvent}  and  that  upon  the  petition  of  mlnlib-ator  o£ 
faid  Dodd  to  forcclofe  the  equity  of  redemption  in  "*  »nfol^«°'  ef- 
faid  lands,  the  fuperior  court  ordered  a  decree,  that  up-  thc^p,^SJfc"' 
on  faid  adminiftrator's  paying  to  faid  Dodd  £'^66^16-%  if  k  was  ua- 
|yy  the  ift  of  January  1795,  he  ihonki  releafe  feid  &iriy  madcind 
mortgaged  prcmifes  to  faid  adminiftrator,  for  the  be-  *^«'™<J«^'»^ 
nefit  of  the  creditors  of  faid  Aihbel.     Tliat  faid  ad'- 
piniftrator  and  faidWebfter  combined  together,  and 
paid  faid  Dodd  faid  fum,  and  obtained  from  him  a 
deed  of  releafe  to  faid  adminidrator,  agreeable  to  faid 
decree ;  and  then  faid  adminiftrator  privately  fold  it 
to  faid  Webfter,  for  only  ;f  380,  when  faid  land  was 
well  worth  £^oq  y  andfaid  adminiftrator  might  have 
fold  it  for  that  fiim  to  fundry  peribns,  who  ftood  rea- 
dy to  have  given  it— which  was  a  fraud  upon  the  ere- 
lUtom.     Praying  that  faid  Webfter  be  ordered  to  re- 
leafe faid  lands  to  die  creditors^  upon  their  paying 
what  he  had  advanced. 

The  court  found  the  fads  ftated  in  the  ^tition, 
and  decreed,  that  faid  Webfter,  tipon  his  being  paid 
the  fum  by  htm  advanced  and  intereft,  deducing  the 
rents  taken  by  the  adminiftrator  aforefaid,  which  fum 
-was  to  be  furniftied  by  the  creditor^,  fliould  releafe  the 
eftate  back  to  faid  adminiftrator,  to  be  difpofed  of  to 
the  beft  advantage,  for  the  benefit  of  the  creditors  and 
lieirs. 

JBuUock  verf.  Hosford  and  Clark. 

ACTION  of  trover  for  a  quantity  of  goods.—    Jttdgmait  ar- 
Plea — ^Not  guilty,     Iffue  to    the  tury — and  ^^^  for  mif- 
Vcnna  for  the  plaintiff.  '     '  .   «nduamtbc 

Motion  in  arreft — Thatfaid  jury  who  tried  faid 
caufe  admitted  the  conftable  tobe  prefent  in  the  room 
with  them  while  they  were  debating  and  confidering 
iaid  caufe,  and  that  the  jury  had  agreed  to  find  for 
die  plafaitiff — ^and  while  faid  verdi£l  was  writing,  one 
of  the  jury  converfed  with  the  conftable  on  the  cafe, 
^ed  him  what  h«  thought  of  it ;  and  the  conftable 
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told  him  his  opinion  that  he  thought  the  court  woi^d 
fend  them  out  again. 

This  exception  was  demurred  to — ^and  judgaftnt, 
Ihat  the  motion  in  arreft  was  fufficient.  For  the  ]U^ 
Tj  are  not  to  converfe  with  any  perfon^  nor  fufier  anj* 
to  converfe  with  them,  until  they  have  delivered  up 
their  verdi£l  in  court  and  it  is  accepted.  Vide  i  vol. 
Root's  Reports,  134  and  429. 

Hayden  and  wife  verf.  Oliver  Loomifs. 

An'aecotor      A    PPEAL  from  a  judgment  of  the  court  of  pro- 

w1lf^fc^*t4  J\  ^^^'  proving  and  approving  the   will  of  Na- 

thc  ianity  of     thajttiel  Loomifs — Becaufe  the  teftator,  faid  Nathaniel 

Che  teftator.      JLoomifs,  was  not  of  found  difpofing  mind  and  memr 

ory  at  the  time  of  making  his  faid  will. 

After  the  appellants  had  gone  through  with  their 
evidences,  the  appellee  offered  the  executor  to  the 
will|  to  be  a  witnefs  to  prove  the  fanity  of  the  tefta- 
tor— ^he  was  objefied  againft,  and  by  the  court  not 
admitted. 

John  Calder  and  Janet,  his   wife  verf.  Caleb 
Bull  and  Abigail,  his  wife. 

Tfac  general      A    PPEAL  from  probate.     The  fadis  in  the  cafe . 
affembly  gran^  jr\  were— That  in  A.  D.   1 761,  Do&.  Normand 
Worc"thc  court  Morrifon  made  his  will  and  gave  the  eftate  in  contro- 
of  probate,  is    vcrfy  to  his  grand-fon  Normand.     jAiterwards  he  di- 
»ot  an  ex  poft    ed,  and  his  will  was  proved  and  approved — ^That  the 
hAo  law.         grand-fon  Normand  entered  and  was  feifed  in  fee,  and 
fo  continued  until  his  death,  which  happened  in  Jan- 
uary, A.  D.   1783 — Said  Normand  married  Abigail 
Chancey,  the  prefent  wife   of  the  faid   Caleb  Bull; 
and  on  the    21ft  of  Auguft,  A.  D.   1779,  Ac  faid 
Normand,  not  then  having  any  ifTue  by  his  faid  wife, 
and  being  about  to  go  a  voyage  to  fca,  made  his  will 
and  gave  all  his  eftate  to  his  wife  Abigail,  except  hi« 
dwelling-houfe  which  he  gave  to  his  fitter's  fon  Thom- 
as, after  his  wife's  deceale — ^provided  lie  ihouU  live 
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and  return  from  the  BritiOi,  and  fhouldbe  friendly  to 
tbe  United  States  ;  and  made  his  wife  Ole  executrix. 
That  fi^id  Thomas  never  returned,  but  died  abroad  in 
A.  D.  1780.  That  on  the  15th  of  March,  A.  D. 
1782,  faid  Normand  had  a  fon  by  his  faid  wife  Abi-^ 
gail,  who  was  named  Normand.  And  in  Odober, 
1782,  the  faid  Normand,  fen.  went  to  fea  without  al-* 
tering  his  will  ;  and  on  his  return  home  in  January, 
A.  D.  1783,  he  died.  That  faid  executrix  exhibit- 
ed faid  will  ta  the  court  of  probate,  to  be  proved  and 
approved  ;  but  faid  court  of  probate,  conhdering  the 
fubfequent  birth  of  a  fon  a  revocation  of  faid  will, 
did  not  approve  faid  will,  and  appointed  the  faid  Abi- 
gail adminiftratrix  j  and  as  the  law  then  was,  the  fon 
would  be  heir  to  the  eftate,  and  the  widow  be  entitled 
to  her  dower  j  and  in  cafe  of  her  fon's  death,  (he 
would  be  heir  to  him — and  did  not  take  an  appeal. 
That  iince  her  intermarriage  with  faid  Caleb  Bull,  her 
fon  Normand  died,  viz.  on  the  lothof  February,  A. 
D.  1790.  That  in  January  A.  D.  1784,  the  legifla- 
ture  pafled  a  law.  That  the  real  eftate  received  by  def- 
cent,  gift  or  devife  from  a  perfon's  parent,  anceftor  or 
other  kindred,  in  cafe  fuch  perfon  diedinteftate  having 
no  children,  nor  brothers  or  fifters  of  the  blood  of  the 
perfon  or  anceftor  from  whom  fuch  eftate  came  or  def- 
cended,  nor  legal  reprefentatives  of  them,  the  fame 
fhould  be  and  remain  to  the  next  of  kin  to  and  of  the 
blood  of  the  anceftor  from  whom  fuch  real  eftate  came 
or  defcended  as  aforefaid. 

That  faid  Janet  was  the  only  furviving  child  and 
daughter  of  faid  Doftor  Morrifon,  from  whom  faid 
eftate  came  by  devife  and  next  of  kin  and  of  the  blood 
of  faid  Dodor  Morrifon.  And  that  faid  Normand 
the  third  had  left  no  iffue,  nor  any  brothers  or  fifters, 
or  legal  reprefentatives  of  them,  of  the  blood  of  faid 
Do£lor  Morrifon.  That  faid  Janet  had  intermarried 
with  faid  John  Calder. 

That  faid  Caleb  Bull  and  Abigail  his  wife  made  ap- 
plication to  the  general  aflembly,  fliewing  thefe  fad^s 
and  praying  that  they  might  have  liberty  to  exhibit 
{kid  will  of  faid  Normand,  the  grand-fon,  (o  the  court 
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of  probate  for  the  diftrift  of  Hartford^  to  hare  the 
fame  provrd'and  approved. 

That  the  aflembly  in  May  A.  D.  1 795,  granted  the 
petition,  and  authorifed  the  court  of  probate  to  hear 
faid  caufe,  and  proceed  therein  as  though  no  judg- 
ment had  been  heretofore  rendered  thereon  ;  and  th^ 
liberty  of  appeal  be  allowed  to  either  party  to  the  fu« 
perior  court — that  iaid  court  of  probate,  on  the  13  th 
of  June  A.  D.  I795>  the  day  fet  for  faid  trial,  by  the 
zSt  of  aflembly,  proceeded  to  try  faid  caufe  s  and  faid 
will  was  proved  and  approved  by  faid  court.  From 
which  decree,  the  laid  Calder  and  wife  appealed,  and 
aiEgned  the  following  reafons — 

That  by  the  firft  article,  fedion  9th  of  the  conftitu- 
tion  of  the  United  States,  no  bill  of  attainder,  or  ez 
poft  faQo  law,  fliall  be  pafled — and  by  the  iioth  fee* 
tion,  no  date  ihall  pafe  any  ex  poft  tzSto  law,  to  im- 
pair any  contrad,  &c.  And  that  faid  ad,  decree, 
and  refolve  of  the  general  ailemUy,  granting  the  ap- 
pellees a  new  trial  in  faid  caufe,  was  contrary  to  faid 
feCdon  in  the  eonftitution  of  the  United  States — ^prav- 
iiig  that  faid  decree  of  the  court  of  probate  might  be 
difaffirmed. 

To  thefe  reaibns  the  appellees  gave  a  demurrer. 
And  judgment — that  the  reafons  for  the  appeal,  were 
infumdent. 

By  the  court— -The  power  of  granting  new  trials 
was  ever  exercifed  by  the  general  aflembly  of  this 
date;  and  when, in  A.  D.  1780,  they  invefted  the 
power  of  granting  new  trials,  in  the  fuperior  asd 
county  courts,  in  caufes  which  came  before  them  ; 
they  referved  tlie  power  of  granting  new  trials  \a  all 
the  other  courts.     This  is  not  in  the  nature  of  an  ex 
poft  faSo  law,  for  no  law  is  altered ;  it  is  only  giv- 
ing liberty  of  a  new  trial  before  the  court  of  probate, 
upon  a  queftion  of  faft,  viz.  whether  a  will  of  Nor- 
mand  Morrifon,  did  exift  or  not  f    And  whether  it 
ought  to  be  proved  and  approved  or  not  ?  This  caufe 
was  carried  by  way  of  error,   before  the  fuprcftte 
federal  co!;;t  of  the  United  States,  and  there  atbcBied* 
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Bo\7ne  verf.  Olcott,  &c. 

ACTION  of  the  cafe,  declaring  that  the  defcfcd-    ^  aaionliet 
ants  in  New-Tork,  on  the  31ft  of  January  A.  inthUftate  in 
D.  1 792,  were  indebted  to  the  plaintiff,  for  goods,  ^^  of  an  «• 
&c.  the  fumof  ;f4a8-i8,  and  in  confideration  that  „^*^^^* 
the  plaintiff  would  forbear  and  give  day  of  payment  aod  endorfed  ifi 
to  the  15th  of  June  then  next,  the  defendants  gave  the  (UteoC 
their  note  in  faid  New-Tork,  dated  the  31ft  of  Janu-  Ncw-York; 
ary  A.  D.  1792,  made  payable  to  Timothy  Olcott,  or 
his  order,  by  the  15th  of  June  A.  D.  1792,  with  me 
intereft,  for  value  received— and  the  faid  Timothy  en- 
dorfed on  faid  note,   pay   the  contents  to  Robert 
Bowne,  value  received  \  of  which  the  defendants  were 
duly  notified.     And  that  thereupon  the  defendants 
became  liable  to  pay  faid  note  to  the  plaintiff,  and  in 
confideration  thereof  affumed  upon  themfelves  and 
promifed  to  pay  to  the  plaintiff  faid  fom  of  ^^428-18, 
by  faid  15th  of  June  A.D.  1792,  with  the  lawful  inter- 
eft ;  that  faid  note  and  endorfement  were  made  and 
executed  in  the  ftate  of  New-Tork,  and  by  the  laws  of 
the  ftate  of  New- York  faid  note  was,  and  is  negotia- 
ble.    Breach  affigned-^was,  that  the  defendants  not 
regarding  their  faid  promife,  had  never  performed  the 
fsxne* 

To  this  declaration  a  demurrer  was  given.  Judg- 
ment of  the  court — ^That  the  declaration  w&s  fum« 

cient. 

By  the  court — ^Thc  lex  loci  or  law  df  the  place 
where  the  contrail  is  entered  into,  muft  be  the  rule 
for  conftruing  the  contrad — ^but  the  lawr  of  the  cottn- 
try  where  the  fuit  is  brought,  muft  regulate  and  go- 
vern as  to  the  legal  j^medy,  upon  f uch  «ontra&. 

By  the  kws  of  this  ftate,  fuch  notes  zi  the  note  in 
Aiit,  are  not  made  riegotiable ;  of  cbnfequence  no  fuch 
a£tion  will  He  in  favor  of  an  endorfee  upon  a  note  ex- 
ecuted in  this  ftate.  But  this  is  ho  objeftion  to  ah 
endorfee,  coming  from  another  ftate,  vefted  with  fuch 
right,  and  maintaining  an  adion  in  this  ftate  }  a  bens 
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fide  endorfee  of  a  note  for  value  received,  is  confider- 
ed  as  the  rightful  owner  of  the  note  ;  and  if  it  is  paid 
to  the  promifecj  the  endorfee  will  recover  the  money 
from  him  ;  and  if  the  promifee  is  a  bankruptji  and  the 
promifor  has  notice  of  it,  and  of  the  endorfemen^ 
yet  pays  it  to  the  promifee,  he  will  be  compellable  to 
pay  the  money  again  to  the  endorfee.  The  endorfee 
will  alfa  retain  it  againfl  the  creditors  of  the  pjpomify^ 
upon  a  foreign  attachment. 

The  promife  is  to  Timothy  Olcott,  or  order.  This 
promife  is  attached  to  Timothy  Olcott's  order,  which 
was  given  to  the  plaintiff.  Further,  by  the  laws  of 
New-Tork,  a  right  of  adion  in  virtue  of  his  intereft^ 
was  veiled  in  the  plaintiff  by  the  tranfa^ons  aforc- 
faid,  in  his  own  name,  againft  the  original  promifon. 
Hie  bnnging  the  contra&  into  this  ftate,  where  focb 
notes  are  not  negotiable,  and  where  fuch  right  of 
a£tion  would  not  veil  at  law,  doth  not  diveft  the  plain-* 
tiff  of  the  right  of  adion,  which  by  the  laws  of  New** 
York  were  already  vefted*  in  him. 


Tolland  County^  February  Temij  A.  D.  1796. 

Dorcas  Woodard  verf,  Bellamy. 

Inandionon     A  CTION  oa  a  promife  to  marry  the  plaintiff, 
a  promife  to       /\  Plea — ^Not  RuUty.    Iffuc  to  the  iury. 

admitted  both  Thc  defendant  admitted  the  promife,  and  that  he 
aa^Md  ^'  ^^^  married  another  woman  5  but  in  excufe  or  jufti- 
ttcularitiftMcet  ^^^^^i^^^^^  not  marrying  the  plajptiff,  hefaid,  that 
ofunchaftitj  he  had  been  deceived  in  her  charaAer,  as  to  virtue 
mth*  *^i^f  ^^^  ^Iiaftity,  and  offered  evidence  of  particular  in- 
^n  ^tSr""  *'  fta'^ces  of  unchaftity,  and  to  prove  that  her  general 
g^round  thit  the  chara&er  was  bad,  which  was  conce?Jf,ri  frpTTl  h'ffl  H""* 
plaintiff's  char,  til  af^er  t^p  p^npiG.  This  was  objedcd  to  by  thc 
^Tc^from  plaintiff;  who  faid  that  evidence  of  fads  of  thiskin^f, 
the  defendant    ^^^  ^he  promife,  would  be  admiiBble — but  a5  to 
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wbat  happened  before  the  prdmife,  would  be  irrde- 
Tantontmsifiue. 

By  the  court — ^The  evidence  was  admitted.  Wheth- 
er it  win  completely  juftify,  or  only  go  in  mitigation 
of  damages,  cannot  be  judged  of  until  the  evidence 
is  heard.  On  either  ground  it  is  admiflible,  provi- 
ded it  was  (^oncealed  from  the  defendaqf^  ^t  the  time 
of  the  promife. 

Ebenezer  Kingfbury  ver/.-  Town  of  ToUand. 

* 

WRIT  of  err<y  to  reverie  a  judgment  of  a  jut    Ewcntorttrc 
tice,  in  an  aSion.  ToUand  againft  faid  Kingf.  ^J^^^ 
bury,  declaring,  that  faid  Ebene2er  was  fole  execu-  in  the  life  time 
tor  of  Ruth  King{bury,]ate  of  Norwich,  deceafed-*-  of  the  tcftator 
That  faid  Ruth  was  miftrefe  of  CuflF  and  PhilliSj  a  ^°/*^*^  ^?^^ 

.  i_         n  A        r  of  manumitted 

negro  man  and  woman,  whom  ihe  owned  as  fervants  flavct— and  the 
for  life — ^That  in  December,  A.  D.  1773,  ihe  liber- hein  after* 
ated  and  fet  them  free,  and  fpon  after  died  {  leaving 
a  clear  eftate  of  &e  value  of  j^^oo  lawful  moneys— 
That  in  A.  D.  1776,  faid  Cuff  and  PhiUis,  with  the 
confent  of  faid  Ebenezer,  removed  into  the  town  of 
Tolland,  and  had  there  refided  and  dwelt  ever  JSnce. 
And  on  or  about  the  i  oth  of  February  laft,  tliey  were 
reduced  to  want,  and  the  feledlmen  of  faid  Tolland 
provided  for  their  relief  to  the  value  of  £1  lawful 
money,  which  was  expended  for  their  neceffary  fup- 
port ;  of  which  the  plaintiffs  gave  notice  to  the  de- 
fendant, and  requefted  payment ;  and  thereupon  the 
defendant  became  Hable  to  pay  faid  fum,  and  in  con- 
fideration  thereof,  affiirted  upon  Mmfelf  and  promifed. 

Plea  in  bar,  that  on  the  i8th  of  November  1776, 
faid  Curf  and  Phillis,  being  free  citizens  of  this  ftate> 
tenioved  into  the  town  of  Tolland,  where  they  had 
ev^  firtce  refided  and  dwelled,  without  being  warned 
to  dejJart  faid*  town  j  whereby  they  became  legal  in- 
habitants of  faid  town,  and  liable  to  be  maintained  by 
laid  town. 

Reply,  that  faid  CufF  and  Phillis  were  foreigners, 
bom  in  Africa — that  they  were  owned  as  flaves  by 
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Jofeph  Kingfburjr,  and  hj  him  given  to  his  wife  the 
faid  Ruth,  who  liberated  them  as  aforefaid  ;  and  in 
no  other  manner  were  faid  negroes  free  citizens  of 
this  ftate ;  and  that  they  never  gained  any  legal  {etde- 
ment  in  faid  Tolland. 

The  defendant  demurred  to  the  reply  of  the  plain- 
tiflfs — and  judgment  of  the  juflice  was — that  the  re- 
ply of  the  plaintiffs  was  fufficient. 

Errors  afligned  were — ^That  faid  reply  was  infufB- 
cient,  and  ought  fo  to  have  been  adjudged.  2d,  That 
the  judgment  was  againft  the  defendant,  in  his  pro- 
per perfon  and  goods. 

Plea-^Nothing  erroneous.  Judgment — ^Manifeft 
error. 

Two  points  arofe  in  this  cafe^ift,  Whether  the 
heirs,  executors,  and  adminiftrators,  were  liable  gene- 
rally, if  there  were  fufficient  afiets  for  the  fupport  of 
fuch  free  Haves,  after  the  death  of  their  mailer,  id^ 
If  the  executor  was  liable,  in  what  manner  was  he  ti- 
able,  in  his  own  right  or  as  executor  only. 

By  the  court— The  ftatutc  is,  "That  all  flaves  fet 
f'  at  liberty  by  their  owners  or  mafters,  in  cafe  they 
^  ihall  come  to  want,  (hall  be  relieved  by  fuch  owners^ 
«  &c.  refpeftivcly,  ditir  heirs,  executors,  or  admini- 
''  flrators  j  and  upon  their  refufal  fo  to  do,  the  flaves^ 
"  &c.  ihall  be  relieved  by  the  kle€t  men  of  the  towns 
f  <  to  which  they  belong  i  and  faid  {tleGt  men  fliall  re* 
<<  cover  of  faid  owners  or  mafters,  their  heirs,  execu- 
<<  tors  and  adminiftrators,  all  the  coft  and  charge,  iiv 
«  the  ufual  manner  as  in  cafe  of  other  debts." 

By  this  ftat\ite  it  is  clearly  made  the  duty  of  the 
owners  and  mafters,  their  heirs  and  executors,  &€. 
who  liberate  their  fervants  or  flayes,  to  provide  for 
their  relief,  in  cafe  of  need  ^  and  on  their  refufal,  it 
^s  made  the  duty  of  the  feledl  inen  of  the  town,  to 
which  fuch  flaves  belong,  to  relieve  them,  and  to  re- 
cover the  charge,  of  the  ovimers,  their  heirs,  executors, 
and  adminiftrators,  in  the  ufual  manner,  as  for  tBf 
^tbct  debt. 
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•  The  judgment  was  rcverfcd  upon  the  laft  point 
ai&gnedi  for  error  ;  that  the  zCkion  lay  againft  the 
faid  Ebcnczer,  as  executor  only,  to  recover  out  of  the 
efiedls  of  the  faid  Ruth,  in  his  hands,  and  not  againft 
him  in  propria  perfona,  l^or  expences  incurred  in  the 
life  time  of  the  teftatrix.  But  for  expences  incurred 
for  their  fupport  iince  her  death,  the  heirs  to  whom 
by  law  they  would  have  belonged^  had  tliey  not  been 
manumitted,  are  liable. 

Windham  County ^  March  Term^  A.  D.  1796. 

Andrew  Kingfbury,  Efq,  State  Treafurer  veff. 

John  Phips,  &c. 

SCIRE  FACIAS,  declaring,  that  upon  the  com-     a  rccogni- 
plaint  of  William  May,  of  Woodftock,  grand  ju-  -zancc  ukcn  to 
ryman,  dated  15th  of  April  A.  D.  1793,  and  exhibited  j^c  ftatc  trca- 
to  John  M'ClcUan,  Efq.  juftice  of  the  peace,  againft  j^^'profccu-"^' 
Mofes  Phips,  of  Tfiompfon,  for  forging  and  palEng  tioa,  not  with- 
a  certain    note   of  hand,  for  ^23   lawful  money,  *"  *«  iUtutc 
in  the  name  of  WUliam  Glcafon,  dated  the  oth  day  ^^i*","^'*^" *.. 
01   May  A,   D.  1792,  the  laid  Mofes  was  arrefted  rifdidioDnot 
and  had  before  Nathaniel  Marcy,  Efq.  of  faid  Wood-  rcftriAcdtothc 
ftock,  juftice  of  tlie  peace,  April  i8th  A.  D.  1793  :  ^XwiTcri^ 
.  who  gave  judgment  that  faid  Mofes  ihould  become  j^^  ^^^  ^ 
bound  witn  furety  to  the  treafurer  of  the  ftate,  in  the 
fttm  of  £100,  to  be  paid  upon  condition,  that  he  faid 
Mofes,  Ihould  fail  to  appear  before  the  thdn  next  fupe- 
rior  court,  to  be  holden  at  Windham,  on  the  3d  Tuef- 
day  of  September,  1793,  ^^^  ^^  anfwer  to  faid  com- 
plaint, and  to  abide  tlxe  order  of  court  thereon.     And 
the  faid  John  and  Mofes  Phips,  thereupon  gave  a  bond 
of  recognizance  conformable   to  faid  order  or  judg- 
ment ;  copies  of  which  proceedings  and  bond  were 
transmitted  to  the  fuperior  court,  holden  at  Windham, 
on  the  3d  Tuefday  of  September  A.  D.  1793,  *^^  ^"' 
tered  ia  laid  4o€ket — at  which  court  faid  Mofes  being 
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three  times  duljr  called,  made  default  •£  appearbg^ 
whereby  faid  bond  became  forfeited. 

Scire  facias,  dated  26th  d^y  of  Auguft  1 794. 

The  defendant  plead  in  bar,  diat  fiud  juftice  Mii- 
Cft  was  an  inhalntant  of  the  town  of  Woodftock^ 
and  faid  Mofes  was  an  inhabitant  of  the  town  of 
Thompfon,  at  the  time  of  holding  faid  court,  and  faid 
court  was  held  in  the  town  of  Thompfon,  and  that 
there  was  at  that  time  two  juflices  of  the  peace  refid- 
tng  and  dwelling  in  faid  town  of  Thompfon,  qualified 
to  try  faid  caufe.  And  that  faid  fcire  facias  was  not 
commenced  within  twelve  months  from  the  time  of 
calling  faid  bond  in  the  fuperior  court — that  iaid  bofid 
was  called  on  the  i8th  of  September  1793,  and  (aid 
writ  was  dated  the  26th  of  Auguft,  and  fenred  on  the 
3d  of  September  1794  ;  and  diat  faid  WiUiaiti  May 
was  not  a  grand  }uror  of  the  town  of  Thompfon,  but 
of  the  town  of  Woodftock,  at  the  timr  of  making 
and  exhibiting  faid  complaint,  and  that  iaid  preeefa 
and  bond  were  illegal  and  void. 

A  demurrer  was  given  to  this  plea  by  the  attorney 
for  the  (late. 

The  exceptions  taken  by  the  defendant  were-^ift, 
That  faid  juftice  Marcy  belonged  to  Woodftock,  and 
went  out  of  his  town  into  Thompfon,  to  hear  and  de- 
cide  faid  caufe,  when  there  were  juflices  in  faid 
Thompfon  that  were  qualified  to  judge  in  faid  cattfe. 

2d,  That  faid  grand  juror  May  belonged  to  the 
town  of  Woodftock,  and  faid  Mofes  Phips  to  the 
town  of  Thompfon,  and  the  offence  was  aUedged  to 
have  been  committed  in  faid  Thompfon. 

3dly,  That  faid  fcire  facias  was  not  commenced 
until  more  than  twelve  months  had  elapfed  from  the 
time  of  calling  faid  bond. 

Judgment — ^That  the  plea  in  bar  was  infuflicient. 

Bv  the  court — A  juftice  in  criminal  matters,  is  not 
confined  in  the  exercife  of  his  o&ce  to  the  town 
where  he  belongs,  as  he  is  in  civil  caufcs.    This 
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bond  is  not  one  of  thofe  bonds  mentioned  in  tbe 
(tatute,  which  requires  that  the  (cire  facias  ihould  be 
brought  in  twelve  months  from  the  final  judgment-^ 
and  that  an  irregularity  in  the  original  complaint  can- 
not be  taken  advantage  of  by  the  bondfman,  on  the 
fcire  facias  is  an  adjudged  point.  Robbins  vj.  Bacon, 
Windham  March  I793>  t  vol.  Root's  Reports,  548. 

French  verf.  Potter. 

»  /» RROR  to  reverfe  a  judgment  of  a  juftice  in  an     A  jailice  bat 
lr*j  action  of  trefpafsy  brought  by  Potter  againft  ^^  ™o«  a«^o- 

iffiench  rity  u  judge  of 

i^rengn.  a  pica  of  title 

The  defendant  plead,  that  the  land  and  place  where  ^J|  t^7"' 
faid  fa£ts  were  done,  was  at  the  time  of  doing  them  merits. 
his  own  property  in  fee,  to  ufe  in  manner  as  he  had 
don^B-^ond  ofiered  to  give  bonds  to  profecute  his  title 
b^ore  thejcounty  court. 

The  plaintiff  demurred — And  the  juftice  proceeded 
and  gave  judgment,  that  the  defendant's  plea  was  in- 
fufiicieot,  and  for  the  plaintiff  to  recover. 

Error  aflSgned  was,  that  the  jitftice  had  no  jurif- 
di£Hon  to  decide  upon  faid  plea.  Nothing  erroneous 
plead.     And  judgment — ^manifeft  error. 

The  juftice  had  no  more  authority  to  judge  of  faid 
plea  of  title  on  demurrer,  than  on  tne  merits. 

Thomas  Lee  ver/.  Eliflia  Abbe. 

A   CilON    of  ejedment  for    a  piece  of  land.    A  conveyance 
/;\   Plea — ^no  wrong  or  diffeifm.     liTue  to  the  lurv.  ori^^^inaily  fran- 

"^      '     dulcntastocre- 

The  plaintifPs  title  was  under  Joftiua  Elderkin,  who  ^'^^^^^  ™*y  ^^ 
owned  faid  land  in  A.  D.   1783,  and  was  indebted  to  ^^^j  fj^^obom 
Ae  plaintiff  a  large   fum,    for  which  he  recovered  fide  purchafen 
judgment  and  execution  in  January  1794,  and  levied  for  a  valuable 
upon  this  land   as '  the  property  of  faid  Elderkin.  co/'<»^<^ration. 
The  defendant  admitted  that  he  was  in  pofleffion  ;  ^avrnot  h^ad 
and  fet  up  a  deed  from  faid  Elderkin  to  his  fon  Jofhua  any  notice  of 
Booth  Elderkin,  for  the  conCdcration  of  £360,  cx^  ^^c  fraud. 
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y  preffed  in  the  deed — alfo  a  deed  from  f aid- Booth  id 

^  Edward  Badger  for  a  valuable  con£deration  paid,  da^ 

ted  in  January  A.  D.  1786;  and  two  deeds  from 
faid  Badger  to  the  defendant,  for  a  valuable  confider-* 
ation  paid,  dated,  one  in  March,  1787,  and  the  othdr 
in  January  A.  D.  1 793.  It  appeared  upon  the  trial 
that  the  deed  from  Jofhua  Elderkin  to  his  fon  was  not 
fufpe£icd  by  any  body  to  be  fraudulent,  until  within 
about  two  years  ;  though  upon  the  evidence,  that 
deed  appeared  to  be  very  fufpicious,  and  to  have  been 
given  to  defraud  creditors,  yet  that  faid  Badger  and 
faid  Abbe  were  bona  fide  purchafers  for  a  valuable 
confideration  and  without  notice  of  any  fraud.  In 
this  cafe,  the  creditors  of  Jofhua  Elderkin^  he  being 
a  bankrupt,  were  admitted  as  witnefles. 

The  jury  found  that  the  defendant  had  done  no 
wrong  or  difieifin,  which  was  accepted  by  the  court. 
Judges  Sturges  and  Mitchell  diifented  from  the  ver^ 
di£^,  which  drew  out  the  opinion  of  the  court  upon 
the  law  in  the  cafe. 

By  the  court — Admitting  the  deed  f;rom  Jofhua  El- 
derkin to  his  fon  Booth  to  be  fraudulent,  our  flatute 
is,  **  That  all  fraudulent  and  deceitful  conveyances 
««  of  land,  tenements,  &c.  made  to  avoid  any  debt 
<«  or  duty  of  others,  fhall,  as  againfl  the  party  or  par- 
•*  ties  only,  whofedebtor  duty  is  fo  endeavored  to  be 
««  avoided,  their  heirs,  &c.  be  utterly  void  ;  any  pre- 
«<  tence  or  feigned  confideration  notwithftanding. 

*<  And  every  of  the  parties  to  fuch  a  fraudulent 
«  conveyance,  bond,  &c.  xvho  being  privy  thereto, 
«  that  fhall  wittingly  juftifythe  fame  to  be  donebofia 
«  fide  and  upon  good  confideration,  &c.  fhall  forfeit 
<<  one  year's  value  of  the  lands,  leafe,  rent,  &c.  and 
«« the  whole  value  of  the  goods." 

The  ftatute  has  provided  a  double  guard,  againfl 
fraudulent  deeds  and  contrafts ;  in  the  firfl  place  by 
declaring  them  void,  as  to  the  parties,  only,  whofe 
debt  or  duty  is  endeavored  to  be  avoided  thereby  ; 
and  alfo  annexes  a  penalty  upon  the  parties  -^rho  are 
privy  thereto,  and  wittingly  juftify  the  fame  to  have 
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^en  done  bona  fide,  and  upon  good  donfideration.-^ 
Fraud  is  predicable  only  of  a  moral  agent,  and  fcience 
and  intention  in  the  agent,  are  eflential  to  conftitute 
^e  fraud,  and  to  impUcate  him  in  guilt.  Ifaperfon 
fells  his  property  with  a  dircGt  view  of  defrauding 
iiis  creditors,  to  another  who  is  totally  ignorant  of  hi$ 
defigns,  and  pays  him  a  valuable  confideration  for  it> 
the  flatute  doth  not  extend  to  afie£k  fuch  a  purchafer^ 
he  will  hold  againft  the  creditors  of  the  feller,  becaufe 
he  is  a  bona  fide  purchafer  for  valuable  confideration^ 
without  notice.— So  where  there  is  a  fraudulent  con- 
Teyance,  and  the  purchafer  is  privy  to  the  fraud,  and 
aftive  in  it,  and  afterwards  a  third  perfon  purchafes 
of  him,  bona  fide,  for  valuable  confideration,  and  with- 
out notice  of  the  fraud,  he  is  a  £air  purchafer  and 
comes  honeftly  by  the  eftate,  and  will  hold  it  againit 
the  creditors  of  the  firft  vendor. 

By  a  fraudulent  deed,  the  legal  title  is  pafled  from 
^e  grantor  and  vefted  in  the  grantee,  fubje£b  only  to 
the  lein  which  the  ftatute  attaches  to  it,  on  the  fcore 
of  fraud,  in  favor  of  creditors,  and  bona  fide  purcha- 
fers  ;  a  third  perfon  therefore,  who  purchafes  of  a 
fraudulent  vendee,  for  valuable  confideration,  and 
without  knowledge  of  the  fraud,  has  got  the  legal  ti- 
tle vefted  in  him  to  all  intents,  and  he  certainly  ^ands 
in  equal  equity  with  the  creditors  of  the  firft  vendor  ; 
and  the  law  will  never  diveft  one  of  a  legal  title,  iii 
order  to  inveft  another  with  it,  where  there  are  no 
equitable  reafons  or  cohfiderations  for  doing  it.  The 
cafe  then  is  reduced  to  this,  the  honeft  creditor,  by 
the  fraudulent  convefyance,  is  thrown  out  of  his  debt  $ 
the  honeft  and  fair  purchafer,  if  the  creditor  can  re- 
cover the  eftate  from  him,  muft  lofe  the  money  he 
paid  for  it.  The  equity  then  between  them  is  perfeft- 
ly  equal,  and  the  purchafer  has  got  the  legal  tide  ; 
but  if  he  had  not  the  legal  tide,  neither  law  nor  equi- 
ty will  take  an  eftate  from  one  and  give  it  to  another, 
without  any  reafon  for  doing  it,  as  muft  be  the  cafe> 
where  both  are  in  equal  equity  and  neither  has  the  hit 
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title.    But  in  tfaijs  cafe  the  defendant  has  ^  kgal  ti^ 
cle^  and  without  any  fraud  in  him. 

Further,  it  is  the  fbud  in  the  conveyance,  thatmdcetf 
It  void  by  the  ftatute,  as  to  creditors.  See.  and  it  b 
the  party  only,  who  is  privy  to,  and  witting^ly  juftffies 
the  fraud,  that  the  ftatute  punifhes  ;  and  it  is  as  ne« 
ceflary  that  there  fhould  be  two  patdes  to  the  fraud  In 
a  contra  A,  whofe  minds  meet  In  ordet  to  make  it  voidf 
as  it  is  that  there  fhould  be  two  parties  to  make  a  con-^ 

met. 

Judges  Sturges  and  Ifitchel  diflented,  upon  the 
ground  that  the  ftatute  declares  all  fraudulent  deeds 
to  be  void  as  to  creditors  ;  that  this  is  a  Idn  attadi- 
cd  upon  the  eftate  in  the  hands  of  the  grantee,  and  n» 
after  tranfa£iion  of  his,  or  any  other,  can  remove  it, 
but  it  adheres  to  the  eftate  into  whoibever  bands  it 
comes,  though  ever  fo  honeftly ;  and  that  it  would  ia 
a  great  meafure  defeat  the  falutary  defign  of  the 
ftatute,  if  fuch  a  conftnidiion  (hould  be  adopted,  for 
debtors  would  contrive  together  with  fome  Confident 
tial  perfon  to  take  a  deed  of  the  bankrupt's  eftate  to 
cover  it  from  his  creditors,  and  then  to  fell  it  to  fome 
honeft  purchafer,  who  was  ignorant  of  the  fraud,  anil 
the  creditors  would  be  defeated  of  their  debts  at  a 
ftroke,  and  be  remcdilcfs.  Further,  this  ftatute  was 
made  to  fuppreis  fraud  in  conveyances— it  ought 
therefore  to  have  a  liberal  conftru&ion,  in  fupprcflion 
of  the  mifchief,  and  in  advancement  of  the  ttmedy, 
and  by  this  rule  of  conftru£lion,  the  ftatute  undouU- 
edly  meant  to  hold  the  eftate  fraudulently  conveye^f 
for  the  creditors,  in  whofoever  hands,  and  hov^v^ 
honeftlyt  as  to  the  holder,  it  may  have  come,  j 
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Guidon  H&wit  verf.  Samuel  Morgan. 
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CTION  on  the  covenants  in  an  indenture  of   An  aaioo  lid 

apprenticefliip— -declaring  that  the  defendant  ^  *«  coven- 

ontHc  26th  of  June  A.D.  1790,  was^  guardian  to  ^^^^^ 
Henrv  Hohnes,  a  minor  fizteen    years  and  three  prenticdhip 
montns  old. — ^That  he  put  and  placed  him.  an  ap-  againft  the 
prentice  to  the  plaintiflF'  until  he  fliould  arrive  to  the  ^^^;f^n 
age  of  twenty-one  years  ;  and  agreed  that  he  ihould  ^/^  appreo- 
faithfully  ferve  the  plaintiff  until  that  time,  to  learn  ticc 
the  tradje  of  a  fl>oeniakeF,  tanner  and  currier  y  with 
otbes  covenants  in  faid  indenture.    That  faid  Henry 
^mseved  into  the  plaintiff's  fervice,  and  lived  with  the 
plaintiff  as  aforefaid,  until  the  15th  day  of  September 
1 79^9  when  he  left  the  plaintiff  and  his  fervice — apd 
that  he  had  ever  fince  deferted  from  the  plaintifl^ 
whereby  he  had  loft  his  fervice. 

To  thiadedanition  a  demurrer  was  given  by  the  de* 
ieodant,  who  took  the  foUowing  exceptions; — ift» 
That  the  plaintiff's  remedy  ws^  againft  the  minor^ — 
AqA  ad.  That  the  tj^rms  made  ufe  of  in  the  indenture 
Ai  not  amount  to  a  covenant. 

Judgme^ft-mThat  the  declaration  was  fuScient — 
Wiqdum  March  iTl%%  Wales  v/.  Famum,  adion  oa 
covenants,  in  an  indenture  of  apprenticefliip,  for  the 
minox's  running  away  with  his  matter's  hone,  faddle, 
and  4(^1  in  ropney,  brought  againft  the  guardian— « 
adjudged  to  lie  upon,  demurrer  to  the  declaration— 
fmt  point,  determined  this  circuit  at  Haddam,  in 
cafe  oi  Piiddock  «a  Higgias. 


Calkins  verf.  Lee. 

A  CnON  of  the  caie  for  words.    Queftion,      Volmiury 
Jl\,  whether  a  witnefs  muft  teftify  what  tKe  de- communic». 
fendant  told  him  la  conficjeace,  and  uP9n  9  promift  ^*  ^^  ^^  ^ 
not  t»  £fclofe«  *«*»*«*•  ^' 
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made  under  an 
injundion  of 
fccrecy. 
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By  the  court— If  it  is  a  voluntary  commimication, 
and  the  adverfe  party  is  interefted  in  the  teftimony^ 
the  witnefs  muft  teftify.  Attomies  are  under  oath 
to  keep  their  clients  fecrets,  andmay  not  difclofe  them. 
See  Mills  vs.  Grifwold^  i   vol.  Root*^  Rep.  383^ 


Thedeclan- 
tio9  of  the  mif- 
trcTfr  tp  her  fer- 
Tant,  that  he 
Ihould  be  free 
91  twenty-five 
years  oi  age — 
adjudge<^  to  a^ 
mount  to  a  ma- 
^umiilion  at 
chat  time. 


Geer  verf.  Huntington. 

ACTION  for  the  fervice   of  a   negro  boy,  vrba 
was  bom  a  flavci  and  was  over  twenty-five 
years  of  age. 

The  plaintiff  claimed  him  by  a  bill  of  fale  from 
Mrs.  Stanton,  his  miflrefs.  The  defendant  claimed 
the  boy  to  be  free  by  force  of  a  manumiiEon  from  his 
miflrefs,  who  was  now  living. 

The  evidence  was,  that  Mrs.  Stanton  had  faid* 
that  the  negro  boy  fhould  be  a  fervant  to  nobody  but  to 
her  ;  and  3iat  he  {hould  be  free  at  twenty-five  years 
of  age.  At  twenty -five  the  negro  boy  left  his  miftrefs^ 
and  entered  into  the  fervice  of  the  defendant,  and  for 
that,  this  ad^ion  was  brought. 

Verdid  for  the  defendant,  and  accepted  by  the 
court — upon  the  ground,  that  the  declaration  of  the 
miftrefs  made  to  the  fervant,  that  he  fhould  be  free  a^ 
twenty-five  years  of  age,  amounted  to  a  manumiffion. 


Jofeph  Williams  verf,  Lydia  Lathrop,  Jofep^ 
Perkins  and  JefTe  Breed  of  Norwich,  and 
John  Luke  of  Demerara,  in  the  dominion  of 
the  ftates  of  Holland,  executors  of  Elilha 
Lathrop,  deceafed. 


APPEAL  from  an  order  of  the  court  of  probate 


A  creditor  _    _  _ 

^de  out  hT»  -^^  '°'  *^  diftria  of  Norwich,  made  on  the  i8th 
claim  againft  ^^  January  A.  D.  1 796,  accepting  the  report  of  coinr 
an  infolvent  miffioners,  upon  the  eftate  of  faid  Elifha  Lathrop^ 
cftauhcforcthc  rcprcfented  infolvent — ^for  the  following  rcafonfi^  viJ* 
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That  the  appellant  exhibited  to  faid  commiiEoners,  commiflionen, 
an  account  againft  the  faid  Eliflia's  eftate,  for  tranfac-  J**  "^  remedy 
tions  in  faid  Demerara,  in  which  he  aded  as  fole  th/iaipCTiOT 
agent  for  the  plaintiff;  and  alfo  in  which  he  zGted  as  court 
joint  agent  with  faid  John  Luke,  to  the  amount  of     '^^  jv<lg>- 
27,000  dollars  which  he  claimed  to  be  due  ;  and  that  Sa*b^e7J^" 
faid  commiflioners   difallowed  and  rejefted  his  faid  premecmmof 
claim  unjuftly  and  made  their  report  without  it ;  errors, 
whereas  faid  commiflioners  ought  to  have  allowed  it : 
and  faid  court  of  probate  had  accepted  their  faid  re- 
port. 

The  appellees  plead  in  abatement  of  faid  appeal — 
That  by  law  no  appeal  would  lie  in  fuch  cafe,  that 
the  determination  of  commiflioners,  upon  the  claims 
of  the  creditors  was  final  and  conclufive  upon  the 
creditors,  and  neither  the  judge  of  probate  nor*  this 
pourt,  had  power  to  judge  after  them  where  they  had 
4ifallowed  a  claim  of  this  nature,  merely  on  the  ground 
of  their  haying  misjudged. 

The  appellant  demurred  to  the  plea  in  abatement — 
lind  judgment,  that  the  plea  was  fufBcient. 

By  the  court — ^The  ilatute  entitled  an  aft  for  the 
equal  divifion  and  diftribution  of  infolvent  eftates, 
after  prefcribing  the  mode  of  proceeding,  that  com- 
xnifHoners  fhall  be  appointed,  and  how  they  are  to  pro- 
ceed and  make  their  report  of  the  claims  allowed 
fay  them  to  the  feveral  creditors,  to  the  court  of  pro- 
bate, has  this  provifo  annexed  to  the  3d  feftion  in  faid 
aft,  «  Provided  always,  that  notwithilanding  the  re* 
f  <  port  of  any  fuch  commiflioners  or  allowance  there- 
in of  made  by  the  ^ ourt  of  probate,  it  (hall  and  may  be 
«<  lawful  to  and  for  the  executors  or  adminiftrators 
^<  aforefaid  to  conteit  the  proof  of  any  debt  at  com- 
f «  mon  law." 

And  in  the  6th  feftion  it  is  enafted,  "That  what- 
«  foever  creditor  fhall  not  make  out  his  or  her  claim 
"  with  fuch  commiflioners  before  the  full  expiration 
/*  of  the  time  fet  and  limited  for  that  purpofe  as  afore- 
*«  faid,  fuch  creditor  fhall  forever  after  be  debarred  of 
H  his  or  her  debt  \  unlefs  he  or  fhe  can  fhew  or  find 
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^  fome  other  or  fuither  eftate  of  the  dcoeaiiBd  not.be* 
<c  fore  dificovercd^.  and  put  into  the  inveniory.^ 

The  fimple  queftion  in  this  cafb  is,  whether  by  the 
ftatute,  the  report  of  commiiEoners  on  an  infokcsst 
eftate,  is  not  nnal  and  conclufi\Ee  upon  ciedltorSy  aa 
to  their  claims,  fo  that  neidier  the  court  of  probate 
nor  this  court  have  any  authority  to  revife  and  coraeft 
their  doings  in  cafes  wherein  they  have  dilallowed'  the 
claim,  of  a  creditor,  merely  upon  the  ground  that^they 
have  misjudged'  upon  the  evidence. 

The  ftatute  explicitly  gives  liberty  to  the  execu- 
tor, ftc.  to  conteft  the  debts,  notwithftanding  they- 
Kave  been  altowed  by  the  commiffioners.  And  as  ex- 
plicitly declares  that  every  creditor  who  does  not 
make  out  his  claim  before  the  commiffioners,  &c. 
Aall  be  forever  after  debarred  of  his  debt,  imkis, 
&c.  It  feems,  as  though  there  could  be  no  room  for 
a  doubt  on  diis  point ;  a  taw  cannot  be  made  more 
cxplicit,*-but  could  there  arife  a  'doubt  on  the  point, 
the  repeated  decifions  of  this  court  and  the  kngdx  of 
time  mey  have  been  acqmefced  in,  has  rendered  it  as 
fixed  and  fettled  a  point  of  law,  in  the  opinion  of  the 
court,  as  any  in  the  whole  circle  of  our  jurifprudence. 
Tide  the  cafe  Phelps  vs.  Edwards,  adminiftrator  on 
the  confifcatcd  eftate  of  B.  Arnold,  i  vol.  Root's  Re- 
ports, g6 ;  and  Mary  Williams,  adminiflrator  of  Na- 
than Whiting  vs.  Executors  of  Thomas  J^arling,  J5f^. 
I  vol.  Root's  Reports,  356. 

This  judgment  of  the  fuperior  court  was.  revetfbi 
by  the  fupreme  court  of  errors,  in  June  A.  Di.  <79^» 
^ter  ftating  thecafe)  for  the  following  reafbna,  viz* 
The  qucftioa  ia  this  cafe,  is  not  whedbMEr  the  pvcfisne 
plaintiff  ftated  to  the  fuperior  court  fufficient  xeafisos 
for  the  reverfal  of  the  decree  of  the  court  of  profaate» 
but  merely  whether  an  appeal  lay  frgm  that  deoree.^ 
The  fuperior  court  by  abating  the  appeal  have  deter- 
mined that  it  did  not.  Whether  an  appeal  lies  in  any 
fuppofed  cafe,  is  one  queftion,  and  whether  the  appel- 
lant can  take  any  benefit  of  the  appeal  is  another  qucf* 
tion.    The  court  win  not  therefore  on  difcorcji* 


^ 


MARCH  TERM,   A-  B.  ,1796.  ^ 

AttX  the  appellant  has  brought  before  them  an  :idle 
-aiqieal,  widiout  any  good  caufe,  abafie  'die  ^a^peal^ 
where  the  law  clearly  adihks  it.    .Hiat  an.a{q)^:lic« 
:te:the  filperiorcQaft.-from'evecy  judgoient»  .fenteace, 
'jiecoee,ndetemmution,  denial  or  order,  of  a  court  of 
probatej  cannotadmit  of  a  quefti^i.    Theoniyrquef- 
tbatfaen  is,  .'vi^ther  there  was.  in^fa£):  any  jiu^ment, 
'fentence,  decree,  determinatipn,  denial  ororder-of  ^ 
■coort of  probate,  itpon  which  this  appeal  is  grounded*? 
That  there  was  what  is  called  a  fentence  or  decree  of 
bid  court  of  probate,  :accq>ting  the  rcyort  of  .corn- 
nul&oners  is  averred,  and  appears  hy  the  whole,  record, 
tmd  is  not  doiied;  but  fiill,  if  the  court  of  probate 
had  no  authority  to  pafs  a  decree,  allowing  or  difal- 
lowing  the  report  of  the  commiflioners,  then  there  is 
so  decree;  in  the  cafe*    The  only  point  in  the  queftion 
then  i0,  whether  the  court  of  probate  has  authority 
to. pafs  any  decree  or  fenteseeailowxngor  difaliowing 
the  report  of  commifEoners:?  That  the  court  of  pro- 
bate has  this  power  may  be  clearly  inferred,  from.the 
ftatute  concermng  equal ;  divifion  and  dHlribution.of 
Infblvent  eftates  ;  which  provides,  that  notwithftand- 
.jbig  the  report  of  commiflioners,  or  allowances  there- 
of made  by  the  court  of  probate,  it  ihall  and  may  .be 
Jaw&il  to  and  for  the  executors  or  adminiftrators,  to 
coofiteft  the   proof  of  any  debt  at  theL  common  law^ 
The  words  «<or  allowances  thereof  made  by  the  court 
:  of  probate,''  if  they  do  not  ezprefsly  create  an  autho- 
rity in  the  courts  of  probate  to  allow  or  difallow,  either 
totadly -or.  partially,  a  report  of  commiffioners,  yet 
they  clearly  imply,  that  the   legiilature  underftood 
they  had  fuch  power,  if  not  by  die  exprefs  words  of 
the  ftatute,  at  leaft  by  ionplication,  by  reafon  and  na- 
'  ture  of  the  cafe ;  for  otherwifc,  the  words  can  have 
no  meacning  at  all.    But  it  i&a  good  rule  in  interpret- 
ing ifartute&to  give  them  fuch  a  conftrm^ionthat  eve- 
ry, fentence.and  word  may  have,  if  pofIiblc,.a  confift- 
ent  meaning,  becaufe  the  legiilature  are  not  fuppofcd 
to  fpeak  abfurdly  or  inconfiftently.    Indeed  if  dxis  in- 
ference is  contrary  to  other  exprefs  provifions  of  the 
ftatute,  it  muft  be  given  up.    The  ftatute  generally 
provides^  that  the  commillioners  being  fwom,  and 
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following  certain  diie^ons  prefcribed  in  the  ftatute, 
.  or  given  by  the  judge  of  probate^  (hall  receiye  and  ex- 
amine all  claims ;  and  at  the  end  of  the  time  Unuted, 
{hall  make  report,  and  prefent  a  lift  of  claims  to  the 
judge— that  if  on  report  made,  the  eftate  appears  to 
be  infolvcnt,  it  {hall  be  fold,  under  certain  refirkUons, 
.  and  the  avails  applied,  after  charges  and  privileged 
debts  are  fatisfied,  to  pay  the  creditors  contained  in 
the  report,  in  proportion  ;  and  that  all  creditors  who 
ihall  not  make  out  their  claims  with  the  commif&oners 
before  die   limited  time  expires,  (hall  be  forever  de^ 
barred.     Now  it  will  be  admitted  that  it  is  the  exclu- 
five  province  of  conmiiihoners  to  allow  or  difallow  the 
claims  againft  an  infolvent  eftate,  except  in  the  caic 
excepted,  that  no  other  forum  is  competent  to  this, 
and  that  their  doings  are  regularly  concluiive ;  but 
ftill  their  doings  may  and  muft  be  fet  afide,  for  certain 
caufes.     If  the  commiffioners  are  interefted,   if  they 
have  ne2le£ied  to  give  proper  notice  of  the  times  and 
places  of  their  meetings — ^if  they  have  been  corrupt- 
ed, if  they  have  not  given  the  concerned  a  fair  and  im- 
partial hearing,  their  doings  ought  to   be  fet  aHde, 
and  a  new  commiflion  iflued.     It  will  on  all  hands  be 
agreed,  that  a  remedy  muft  be  had   in  fuch  cafes  as 
thefe,  by  thofc  who  are  affeded,  whether  they  be 
heirs,  executors,  adminiftrators  or  creditors,  and  fet- 
dng  afidc  the  doings  of  the  commi/Coners,    feems  to 
be  the  proper  and  only   remedy  fuitcd  to  the  cafe  : 
to  turn  the  aggrieved  over  to  the  courts  of  conunon 
law  for  a  remedy  in  thefe  cafes,  while  the  judge  of 
probate  is  to  regard  the  report  of  the  commiffionen 
and  to  proceed  upon  it  as  good,   would  be  abfurd  in 
the  extreme  ;  becaufe  it  would  be  to  create  feveial 
jurifdidions  with  powers  fubverfive  of  each  other : 
and  a  legal  fettlement  of  an  infolvent  eftate  in  a  court 
of  probate,  could  have  no  operation  or  cSe&  at  all  to 
conclude  any^one  concerned  ;  and  would  amount  to  a 
total  repeal  of  the  ftatute  in  all  cafes  like  thofc  above 
fuppofcd. 

From  the  reafon   and  nature  of  the  cafe  then,  tfcc 
court  of  probate  muft  have  power  to  difallow  a  report 
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b£  commiffioners,  where  foch  exceptions  can  be  made 
againft  it,  for  otherwife  the  eftates  ca9  ne^er  be  fet« 
tied  according  toth^  provifionsof  theftatute^  and 
when  difaOowed,  the  proceedings  under  the  commif- 
fion  will  be  confidered  as  a  njiUity,  and  the  ftatute  of 
limitations  will  not  attach  upon  thofe  who  have  not  ex- 
hibited their  claims.  Bat  if  the  courts  of  probate 
have  power  to  difaUow  reports  of  commiiEoners  for 
fach  reafon8,then  itwill  follow  thatthey  have  a  riehtto 
allow  them,  if  upon  enquiry  no  good  uid  valid  object , 
tion  appears  againft  them ;  the  one  feems  neceflarily 
to  involve  the  other,  and  if  they  have  power  in  any' 
cafe  to  pafs  a  decree,  allowing  or  difallowing  the  re* 
port  oi  commilBoners,  it  will  follow  that  uey  have 
in  all  cafes  (  and  if  they  misjudge,  the  remedy  is  by 
appeal. - 

Nathaniel  Chancey  verf.  Ambrofe  Strong; 

A   CnON  of  indebitatus  aflumpfit  for  the  rents  a  writ  dlrea- 
^f\    and  improvements  of  certain  lands  belonging  ed  by  the  au- 
to Ac  plaintiflPs  wifci  of  which  the  plaintiflF  was  feifcd  ^^l^^^ 
in  her  right,  and  of  whith  the  defendant  had  the  ufe  (event  Mrfon  ta 
and  improvement  from  the  6th  of  February  A.  D.  ferve,maynot 

J  788,  to  Odober  A,  D.  1 704.  ^^  altered  by 

tift  party,  fo  as 

This  writ  was  firft  dated  in  Odober  A.  D.  1 794^  to  make  a  dif- 
and  made  returnable  to  the  county  court,  to  be  holden  fj^*"'  ^''  ^ 
at  New  London,  on  the  4th  Tuefday  of  November  A.     xhe  hnibaiul 
^*  ^794)  ^<1  directed  by  the  affiitant  who  figned  it  is  entitkd  ta 
to  John  Gilbert,  of  Hebron,  an  indifiercnt  pcrfon,  to  ^5^^^ 
fervc— but  as  faid  writ  did  hot  set  fervcd  for  Novem-  SS^^ImST 
ber  court,  the  plaintiff  altered  we  date  of  the  (ame  to 
the  3 1  ft  of  March  A.  D.  1 795,  and  made  it  returna- 
ble to  the  county  court,  to  be  holden  in  June  A.  D: 
1795;  faid  wnt  was  ferved  and  returned  by  faid 
John  Gilbert,  without  any  new  direfiion  by  the  affift- 
ant  who  figned  it. 

The  defendant  plead  in  abatement,  the  abovefaid 
ftate  of  fads,  and  averred  that  the  authority  figning 
(aid  writ  did  riot  on  faid  31ft  of  M^cb,  nor  at  anV 
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other  time,  Sin£t  this  writ  to  die  faid  Joki  Giliei^ 
as  an  inStkrevt  perfon  to  ferve — 2d,  That  tlie  pbia- 
tiflF's  wife  ought  to  have  been  joined  in  ifcis  fuk. 

The  plaintiiF  demurred  to  Ac  plea.  And  iui^ 
xnent-^Tbat  the  pka  in  abatement,  as  to  the  firft  ex*' 
ception,  w^  fufficient ;  and  as  to  the  iecond  infu^ 
dent 

By  the  court-*— The  authoritj  might  have  good  caufe 
for  dirediing  the  writ  to  an  indifiercnt  perfon,  when 
he  made  the  dire&ion,  and  none  for  doing  it  on  the 
the  3 1  ft  of  March,  when  it  was  dated  the  fecond  time. 
Befides,  this  writ  was  never  direded  to  faid  Gilbert  to 
ienre  by  the  authority  who  figned  it.  As  to  the  fecond 
exception,  this  a£lion  would  go  to  the  executors  of 
the  hufband,  and  not  furvive  to  the  wife — ^the  hut> 
band  being  entitled  by  force  of  the  marriage  to  the 
rents  and  profits  of  the  wife's  land,  during  Ae  cowet^ 
tuxe,he  hath  right  to  maintain  an  aAion  in  his  own 
name  to  recover  them. 


Raymond  verf  Barker. 


micB  a  de-  A  CTION  of  trefpafs,  brought  before  a  juftice. 
IbuUnt  rtcoT.  JljL  '^^  defendant  pleaded  title  to  the  land — ^and 
S^*T^    the  juftice  took  a  bond  and  certified  the  caufe  to  the 


ha.  no  right  to  county  court. 

^S^^^  The  plaintiff  demurred  to  the  plea  of  title.  And 
judgment — ^That  the  plea  was  Cufficient,  and  for  the 
defendant  to  recover  his  coft. 

The  defendant  appealed  to  the  fuperior  court  ;.aad 
now  the  plea  was  travcrled,  and  upon  the  declaratbn 
and  pleadings  being  read  to  the  jury,  nHio  were  em* 
pannelled  to  try  faid  caufe,  the  court  difcovered  diat 
there  was  no  appeal  taken  but  by  the  defendant,  n^ho 
recovered  judgment  in  his  favor  in  the  county  court, 
and  could  not  be  aggrieved  by  the  judgment  f  and  fo 
had  no  right  to  appeal.  And  thereupon  the  court  or- 
dered the  caufe  to  be  difmifled,  becaufe  it  was  not  re- 
gularly in  this  court 
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CasoiffbA  verf.  CraidaL 

M   CriON,  declaring  that  the  defendant  being     Aconfem. 
/\  conferrator  to  Timothy  Badoock,  an  impotent  *«  » liable  up* 
iper^.  'r  in  and  by  a  certain  writing  or  agreement,  3"  ^^"^ 
dated  the  3d  day  of  April  A.D.   1793,  .^  ^  the  made  during 
plaintiff  for  one  year,  a  certain  farm  belonging  to  faid  hisai^inN 
Timothy,  for  which  the  plaintiff  was  to  pay  what  it  ?^««»  "^^L^! 
fhould  be  reafonably  worth,  in  keeping  and  fupport-  ^^^^  h®, 
ing  the  faid  Timothy  and  his  wife.    The  worth  of  the  remedy  againft 
rents  of  faid  farm  and  of  the  keeping  and  fupporting  the  cftatc  of 
faid  Timothy  and  hfe  wife  was  to  be  determined  by  *^^^^*^ 
Jolhua  Badcock  and   Charles  Crandal  -,  arid  in  cafe  ^ 
they  could  not  agfee,  they  were  to  chufe^  fhifd  matt. 

Thart  the  phsntiff  entered  into  poi&fSon  of  faid 
&nnv  and  improved  it  bne  vear  ;  and  alfo  took  and 
fupported  fiud  Timothy  and  ms  wife  during  faid  year; 
iM  faid  Jo&ttb  Badcock  and  Charles  Crandal  not 
agtseeing.  in  opinion,  they  chofe  D.  Denifon  for  a 
tkitd  man.  And  they  adjudged  and  awarded  that 
die  rents:  of  faid- farm  v^ere  worth  £^^i  and  the  keep- 
iofl  of  £iid  Timothy  and  wife,  was  worth  £^6>'i6^ 
VRfA  thereupon  awarded  the  defendant  to  pay  the 
j^aintiff,  for  keeping  faid  TufeiotRy  and  wife  over  the 
tesitsi  of  faid  farm,  ^^  32-16  ;  and  the  defendant  there-* 
upon  became  liable  to  pay  die  plaintiff  faid  fum,  and 
in  confideration  thereof  affumed  and  promifed. 

The  defendant  plead  that  he  did  not  affume,  &c. 
Iffue  to  the  court.  The  court  found  that  the  defend- 
ant did  aflume  and  proiiiife,  aild  gave  judgment  for 
the  plaintiff  to  recover. 

The  ob}e£tion<  made  to  the  plaintiff's  recovering^ 
was  that  before  the  expiration  of  faid  year,  the  de» 
fendant  was  put  out  from  being  confervator  of  faid 
Tlinodiy,  and  another  was-  appointed  his  confetvator 
by  the  county  court ;  and  that  judgment  ought  not 
to  be  againft  the  defendant  to  tecovet  it  out  of  his 
own  eibte. 
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By  the  court — TinB  a^Hon  is  upon  tbe  poand  of 
an  exprefs  agreement  in  writing,  entered  into  by  the 
defendant,  when  he  was  confervator  $  and  he  is  hol- 
den  to  fee  it  executed,  and  his  remedy  will  be  agvnft 
the  eftate  of  iaid  Timothy  Badcock,  in  the  hands  of  Us 
prefent  confenrator. 
• 

City  of  New-London  verf  Emerfon. 

Ta  111  taiofi      A  CnON  of  the  cafe,  declaring,  that  on  the  8th 
•f  indebitttus    J^  ^f  Oaobcr  A.  D.  1 792,  &  plaintiffs   were 
thcn«t8 and    ^^ lawful  owners,  and  well  entitled  to  the  ufe  and 
profits  of  land,  occupation  of  a  certain  lot  of  land,  fituate  in  £ud  ci- 
the  defendant    ty,  bounded  and  defcribtid  in  the  declaration  \  which 
ullt^t  S^  '*"^  ^  ^  fpecial  inftance  of  the  defendant,  the  plain- 
tide  ifin aoo-    tifi  fufficred  and  permitted  him  to  ufe,  occupy  and 
ther  pcrfoo  to   improve,  for  the  purpofe  of  keeping  a  houfe  and  ihop, 
^^^[••^  by  him  ereded  thereon,  untU  the  8di  of  Oaober, 
Oeratt, &c     ^ 794  *  ^^  ^^ ^^  defendant  did  adually  occupy 
and  improve  the  faid  land  during  faid  term,  and  that 
the  ufe  and  occupation  of  laid  land  during  faid  term 
was  well  worth  /30  i  and  the  defendant  by  means  of 
the  pronifes on  tne  8th  of  Oftober  A.  D.  I794f  be- 
came juftly  indebted  and  in  law  liable  to  pay  &  plain- 
tiffs faid  fum,  and  in  confideration  thereof  did  afiume 
and  promife. 

Plea — non  afiumpfit.     Iffiie  to  the  jury. 

The  h€ts  in  the  cafe  were — ^in  A*  D.  1785,  the 
pity  of  New-London  pafled  a  TOte,  or  bye-law,  to 
lay  out  thefe  lands  witK  about  three-ouarters  of  an 
acre  lying  in  common  in  the  city,  for  a  highway  ;  and 
no  notice  was  given  to  the  proprietors  of  the  town,  of 
this  vote*  No  a£tual  laying  out  ever  took  place  by 
the  mayor,  aldermen,  &c.  agreeably  to  the  zSt  of 
*  incorporation,  nor  any  damages  ^Siued  to  any  perfcn* 

In  the  fame  vear,  one  Nevins  applied  to  the  city 
and  obtained  liberty  of  them  to  ereft  a  dwelling-houlc 
and  fliop  on  faid  land ;  and  to  enjoy  it  feven  years,  at 
a  ground  rent  of  £j^  per  annum.  Nevins  foon  after 
fold  his  right  to  the  defendant,  who  had  a  leafe  from 
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the  plaintiffs  of  faid  piece  of  land  for  feren  years, 
and  to  continue  his  houfe  and  £hop  upon  it,  at  the  rent 
of  ^4  per  annum  $  which  rent  the  defendant  paid. 
At  the  expiration  of  faid  leafe,  he  applied  to  the  com- 
mittee of  faid  city  for  a  renewal  of  his  leafe,  at  the 
fame  rent,  and  faid  comknittee  reported  in  his  favor ; 
which  report  the  city  accepted,  and  the  matter  lay 
along  and  no  leafe  was  after  applied  for  or  given. 
And  the  defendant  had  had  the  occupation  from  Oc- 
tober, 1792,  to  Odiober,  1794}  and  ever  fince,  and 
had  refufed  to  pay  the  rents }  and  upon  this,  the 
plaintiffs  fuppofed  thtj  ought  to  recover. 

The  defendant  fet  up  a  title  to  faid  land  upon 
which  the  buildings  were  ei^Aed  under  the  proprie- 
tors of  the  town  of  New-London,  and  offered  this 
title  in  evidence.  This  was  obje^ed  againft  by  the 
plaintiffs,  as  being  inadmiiEble  ^  for  by  the  defend- 
ant's taking  a  leafe  of  the  plaintiffs  for  feven  years, 
and  holding  under  them,  and  paying  them  rent,  and 
afterwards  applying  for  a  renewal  of  his  leafe,  he 
muft  be  eftopped  to  fay  or  to  prove,  that  the  plaintiffs 
had.no  title. 

9 

By  the  court — This  is  an  equitable  adion,  ground- 
ed upon  the  plaintiffs'  right  and  title  to  the  ufe  and 
improvement  of  this  piece  of  land.  The  defendant 
having  heretofore  accepted  a  leafe  from  the  plaintiffs, 
and  paid  them  rent  for  it,  has  made  the  plaintiffs  no 
title  ;  nor  would  it  be  an  eftoppel  in  an  adion  of 
ejedment  brought  for  the  land,  or  of  trefpafs  for  con^ 
tmuing  on  the  land  after  the  leafe  expired— -and  in 
this  a^ion  brought  for  the  ufe  and  occupation  of  faid 
land  the  defendant  is  not  eftopped  from  faying  that 
the  plaintiffs  have  no  title — for  if  he  can  fhew,  as 
certamly  he  may  be  permitted  to  do,  that  not  the 
plaintiffs  but  fome  odicr  perfon  hath  the  right ; 
it  goes  direftly  to  the  point  of  the  adion.  The  evi- 
dence was  admitted.  3  Durn.  438.  And  the  de- 
fendant produced  a  record  of  a  vote  of  the  town  of 
New-London,  pafled  in  A*  D.  1659,  that  the  point 
of  laiKl  by  the  great  river,  which  lies  before  the  lot, 
that  is  now  Amos  Richardfon's  Ibould  be  for  a  forti- 
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fication,  aad  that  this  wa»  a  past  of  Cud  lR>hlt>  and 
ihat&ildpoiMtfbrinaHyyieaTswasufedfosa  Coclifica^ 
tsdn )  and  had  long  fiiiee  beea  difuied  for  that  {iftH 
po£e  aad  was  proprictota'  laad;  and  the  defaiiaitt 
knring  pvcfaafed  by  deed  of  fimdry  proprietora  dids 
commoa  ri^its  and  had  thia  piece  of  land  funrejred 
ahd  kdd  out  to  hini)  on  diofe  richts,  hj  the  prcfpt^ 
ton'  commiteeej  cm  the  37tb  of  Jaa^Miry  17941  sod 
dttlT  itcofded.  As  the  jury  returned  iako  co^ot  ihtk 
their  jer^iky  the  pbintiffa  witfadve w  their   '^ ' 


Middle/ex  Ccunij^  July  Temiy  A^  D.  1 796. 
Doradiy  Smkb  ^rf.  John  Ward. 


Par«l  eri- 
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CnON  of  ejedment,  brought  for  fixteen  acre$ 


dence  admittea  MjL  ^^  ^*^**>  dcTcribed  in  the  declaration, 
^^te'c?*      Plea— No  wrong  or  diffcifin.    Iffue  to  the  ju»y. 

"^^^     ^  *»»  ^^  '*  ^«  admitted  by  the  defendant,  that 
knowledgment  ^  ^^^  ^^  poicfficm^  and  that  the  title  was  once  in  the 
•fa deed, by     plaintiff;,  but  that  (he  with  her  late  huiband  Jefie 
jTO^g  in  alibi  Sniith,  had  ccmvejed  it  to  him  by  a  deed,  iduljr  execute 
gnator.  ^  ^^^  acknowledged  before  juftice  Catling,  and  certi- 
fied by  him  prior  to  the  date  and  impetration  of  the 
plaintiff's  writ. 

The  plaintiff  denied  that  fhe  ever  acknowledged  faid 
deed,  and  declared  that  the  juftice's  certificate  of  her 
having  acknowledged  £iid  deed  was  f alfe — ^and  ofler- 
ed  evidence  to  prove  an  alibi,  that  (he  was  in  another 
place  at  the  time  faid  certificate  bears  date. 

• 

Hiis  the  defendant  objedled  ag^dnft,  becattfe  the  ac- 
knowledgment of  a  deed  was  eflential  to  its  validity) 
and  the  law  had  authorifed  the  juftice  to  take  the  ac- 
knowIedgment>and  had  made  his  official  certificate  the 
evidence  of  the  fadi,  and  it  may  pot  be  eiicottnteitd 
with  parol  proof  any  more  than  the  certificate  of  the 
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clerk  of  this  court.  T%e  evidence  was  admitted  to 
prove  an  alilM.  Jvdee  Root  diflented  from  die  opi. 
nion  of  die  court  in  admitting  this  teftimonjr ;  he 
diottgfat  it  would  endanger  titles  to  real  property,  and 
bea  wididrawine  from  an  ofiicor  of  the  public,  that 
confidence  which  the  law  had  repofed  in  him  for  iht 

Eneral  fafety.  Had  it  been  aUedged  that  a  fraud  had 
en  pra£tifed  upon  the  juftice,  and  one  peribn  had 
perfonatcd  another,  this  would  be  clearly  admiffible  ^ 
for  this  would  not  fdfify  the  certificate  by  impeaching 
the  juftice,  but  would  defeat  its  force,  by  proving  a 
fraud  praf^ifed  by  others,  as  where  a  judgment  is  ob- 
tained by  impofition  and  fraud. 

Cbapmaa  ver/l  Brainard,  &c.  ^ 

ACTION  on  bond,  for  ^500,  dated  die  8tb  of    ^  jademeDt 
November  A.  D- 1 785.  b  an  aaioo  on 

Plea  in  bar — that  faid  bond  had  a  condition  annex-  „  aaion  00 
ed  to  it,  viz.  That  if  the  faid  Brainard  fliould  coUe^b  bend. 
die  excife  in  die  town  of  Haddam,  of  which  he  was 
appointed  a  deputy  collector  by  faid  Chapman  ;  and 
ihould  pay  it  over  to  faid  Chapman,  who  was  a  depu*» 
ty  coIle£%or  for  the  county  of  Middlefex,  or  to  his 
lawful  fucceflbr ;  and  fhould  truly  account  for  the 
fame  according  to  the  hws  of  this  date  ;  then  faid 
bond  was  to  be  void. 

And  the  defendants  faid,  that  faid  Chapman  infti- 
tuted  a  f  uit  on  book  againft  (aid  Brainard  to  the  coun- 
ty court  holden  at  Haddam,  on  die  firft  Tuefday  of 
April  A.  D-  1 79 1,  by  writ  dated  the  22d  of 
March  A.  D.  1791,  demanding  ;f  100  damages  ; 
which  aftion  was  appealed  to  the  fupcrior  court,  hol- 
den at  Middletown  on  the  laft  Tuefday  of  July  A.  D. 
1791,  and  the  plaintiff  finding  that  he  had  mifcon- 
ceived  his  aAion,  and  that  he  could  not  bring  in  any 
fum  which  the  faid  Brainard  had  collected  for  excife  ; 
it  was  agreed  between  faid  Chapman  and  faid  Brain- 
ard, that  faid  Chapman  fliould  charge  in  his  account 
all  fums  which  he  claimed  that  faid  Brainard  had  col- 
ledled,  and  faid  Brainard  would  not  obje£b  to  the  pro- 
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priety  of  the  charges,  but  only  to  the  juftice  of  th6m  i 
and  pvrfuant  to  faid  agreement,  faid  Chapman  ch^r-^ 

fed  on  book  all  daioks  and  demands  for  excife,  whkh 
C  might  or  could  have  made  by  the  condition  of  fadd 
bond,  and  the  fame  were  confidered  and  adjudicated 
upon  by  the  fuperior  court  \  and  faid  fuperior  court 
gave  judgment  that  the  defendant  owed  the  plaintiff* 
nothingi  but  that  the  plaintiff  was  in  arrear  to  the 
defendant  ^i-io— and  thereupon  that  all  (aid  claims 
had  been  once  confidered  and  adjudged,  and  the  de- 
fendants ought  not  to  be  further  called  in  qucftion 
for  them. 

The  plaintiff  replied,  and  admitted  the  bond  bad 
fuch  a  condition--*alfo  admitted  the  a£lion  by  book, 
and  judgnieiit  theteon  ;  yet  he  faid  that  faid  deputj 
was  appointed  a  colle^or  of  the  excife  in  Auguft 
A.  D.  1785,  and  continued  to  z6t  as  fuch  until  Jan- 
uary A.  D.  1789  i  and*  made  return  to  the  plaintiff 
of  the  following  fums  by  him  colleded  viz.  before 
Odober,  1785, ^2i-i$hio;  before  July  A. D.  1786, 

A3-»9-'  5  ^^^^^  January,  1787,  ^f  i7-»7-3  5  •>«- 
fore  July,  1787,  jf  24-3-35  before  January,  1788, 
£^9-^3-3  J  before  July,  1788,  /i7-ii-4i  before 
January,  1789,^^22-5-10,  as  and  for  die  whole  which 
he  had  colle^ed.  And  the  plaintiff  faid  that  laid 
fums  were  not  the  whole  which  the  defendant  had  col- 
leAed  ;  for  that  he  had  collefled  of  James  Knowles 

f8-io^,  of  JohnKellcy/'4-i6-io,  of  James  Child 
5-4-5,  of  Uriah  Kelfey  /'54-3  '9  all  which  fums 
were  fecured  to  be  paid  before  April  A.  D.  1706, 
and  were  not  included  in  faid  return,  which  fums  bad 
never  been  paid  or  accounted  for  by  faid  Brainard. 

The  defendants  rejoined  that  the  fum  of  j^ 8-1 0-6, 
coUedied  of  J.  Knowles,  was  omitted  in  faid  return 
by  roiftake  ;  and  before  faid  Brainard  difcovered  it,  the 
plaintiff  had  moved  to  Lebanon  j  and  before  the  im- 
petration  of  the  plaintiff's  vmt,  he  fettled  faid  ac-*' 
counts  with  the  comptroller  and  paid  the  money  to 
Andrew  Sangibury,  Efq.  treafurer ;  and  at  Lebanon 
he  tendered  to  the  plaintiff  fix  (hillings  which  was 
his  commiifion  on  faid  fum,  and  now  offered  the  iama 
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in  court ;  and  averred  that  the  fums  alledged  to  be 
coQeaed  of  Kdij,  Childs,  and  Kelff,  he  coUeaed 
as  deputy  to  Jonathan  Btili,  Efq.  in  1784,  l^f ore  his 
appointment  by  the  plaintiff,  and  traverfed  nis  hay- 
ing coUeaed  diem  under  the  plaintiff,  as  his  deputy. 

The  phintiff  furrejoined — ^and  joined  the  traverfe, 
and  affirmed  that  the  defendant  coUeaed  faid  excife 
of  Kelly,  Child  and  KeUy,  as  his  deputy — ^and  de* 
murred  to  the  reft  of  the  defendant's  rejoinder^— and 
judgment  that  the  defendant's  rejoinder  was  infu& 
ficient. 

By  die  court-— The  jiulgment  in  th&book  debt  ac- 
tioii,  if  any  bar  at  all,  muft  be  confidered  as  a  bar  in 
bne  or  the  other  of  thefe  two  #ays— either  as  a  judg-^ 
teent  ill  an  aaion  for  the  fame  caufe,  matter  and 
thing — or  sts  a  fadsfaaion  by  the  accord  and  agree- 
ment of  the  pardes*  As  to  the  firft,  nothing  can  be 
clearer  than  that  a  judgment  in  an  aaion  of  book 
debt  is  no  bar  to  an  aaion  on  bond.  As  to  the  fec-^ 
ond,  it  does  not  appear  that  there  was  any  fadsfac* 
tion  ;  for  the  judgment  was  the  other  way,  in  favor  of 
the  defendant.  As  to  the  payment  made  to  the  treaf- 
urer,  if  the  payment  was  fo  made  as  to  exonerate  the 
ptaindff  in  his  account  fo  much,  it  will  go  in  midga«^ 
don  of  damages ;  but  it  is  not  d  performance  of  the 
Condition  of  the  bond. 

Savage  verf.  White. 

A   CTION  of  trcfpafs,  for  breaking  and  entering     The  agreed 
y\.  a  certain  clofe  of  die  plaintiff's— demandmg  ^f'taL^t* 
£4  damages  ;  btought  before  a  juftice  of  die  peace.  ^Irrbut*IIIi! 

^   The  defeiidant  plead  diat  he  t^s  not  guilty— and  Sd^f  LliST- 

judgment  thereon.  and  make  a 

■  *  canTe  4tppea]a« 

The  defendant  appealed  the  caufe  to  the  county  bie  which  by 
cotirt,  and  from  thence  oh  the  fame  plea  faid  caufe  was  ^^^  »  not 
appealed  to  the  fuperior  court ;  and  iffue  clofed  to  the  ^^' 
jury. 

G  c  c 
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The  jury  were  empanneled^  and  the  declaration  and 
pleadings  read  ;  by  which  the  court  difcovcred  that 
the  caufe  was  not  appealable,  and  ordered  it  to  be 
erafed  from  the  docket. 

The  parties  agreed,  if  permitted  by  the  court,  that 
the  defendant  fhould  alter  his  plea,  and  fet  up  his  title. 

By  the  court  —This  will  not  help  the  matter,  for 
the  caufe  was  not  appealable  in  the  county  court,  and 
this  cannot  make  it  fo  \  and  though  the  agreement 
of  parties  in  fome  cafes  will  take  away  error,  yet  it 
cannot  alter  a  pofitive  ftatute. 

Merriman  verf.  BifleL 

Recruitin;  A  CTION  of  the  Cafe,  declaring  that  on  the  ift 

officers  have  jfx.  of  January  A.  D.  1794,  one  WilUam  Fifher, 

iSt'^^dai* «l°*  ^*®  *^  plaintiff's  ferrant,  bound  to  him  by  indenture 

fermts  and  ^^^^  ^^  fliould  arrive  to  full  age,  whick  would  have 

apprentices  in-  been  on  the  I  ft  of  Sept.  A.  D.  1 796  \  and  that  he  was 

to  the  army  entitled  to  his  fervice  as  an  apprentice  until  that  time. 

witkout  the 

confent  of  their      That  the  defendant  not  ignorant  of  the  premifes, 
^'^^^  but  contriving  to  defraud  the  plaintiff  and  to  deprive 

him  wholly  of  the  fervice  of  his  fervant  aforefaid,  did 
at  faid  Middletown,  on  faid  i  ft  day  of  January,  entice 
and  procure  the  faid  William  to  depart  and  leave  the 
fervice  of  the  plaintiff,  wholly  againft  his  mind  and 
will  ;  and  on  the  ift  day  of  February  A.  D.  17941 
the  plaintiff  applied  to  the  defendant  for  his  faid  fer- 
vant, fliewed  him  the  indentures  by  which  he  was  en- 
titled to  his  fervice,  and  demanded  of  him  his  faid  fer- 
vant)  but  the  defendant  refufed  to  let  the  plaintiff  have 
his  faid  fervant  \  and  from  faid  1  ft  of  January  to  this 
time,  had  continued  him  in  the  fervice  of  the  de- 
fendant. And  to  prevent  the  plaintiff  from  taking 
his  faid  fervant,  the  defendant  fecreted  him,  and  had 
fent  him  to  parts  unknown  to  the  plaintifi>  wherebf 
the  plaintiff  had  wholly  loft  his  fervice. 

Plea  in  bar-^That  the  defendant  was  an  enCgn  in 
the  fervice  of  the  United  States ;  that  he  was  appoint- 


K 


JULY   T  E  R  M,  A.  D.  1796.  379 

cd  to  the  recruiting  fcrvice  in  the  ftate  of  Conncfti* 
cut,  with  inftruftions  from  the  department  of  war, 
dated  loth  July  A.  D.  1793,  recites  them,  in  which 
it  Mras  required  that  every  recruit  ihould  be  above  eigh- 
teen and  under  forty-five  years  of  age : — ^That  while 
the  defendant  was  upon  faid  recruiting  fervice  at 
Middletown,  the  faid  William  being  above  eighteen 
years  of  age  and  under  forty-five,  and  every  other 
way  qualified  according  to  faid  inftrudions,  applied 
to  the  defendant  to  enlift  as  a  foldier  into  the  fervice 
of  the  United  States,  and  the  defendant  finding  him 
to  be  a  fuitable  perfon  for  the  purpofe  did  on  the  25th 
of  January  A.  D.  1794,  enlift  him  into  the  army  of 
the  United  States  to  ferve  for  the  term  of  three  years  ; 
and  recites  his  enliftment ;  alfo  the  oath  and  certifi- 
cate, dated  the  ift  of  February  A.  D.  1794 — and  that 
faid  William  thereupon  received  his  bounty  and 
clothes ;  and  was  holden  as  a  foldier  to  ferve  in  the 
army  of  the  United  States,  and  was  under  the  or- 
ders of  the  defendant  at  faid  Middletown,  until  fome 
time  in  the  month  of  March  1 794,  when  he  proceed- 
ed to  the  ftate  of  New-Jerfey  by  order  of  the  defend- 
ant in  his  way  to  join  the  army  north-weft  of  the  river 
Ohio — and  faid  William  having  joined  faid  army, 
was  now  a  private  foldier,  in  the  army  under  the 
authority  of  the  United  States  ;  and  the  plaintifiF 
ought  to  be  barred  without  that,  that  the  defendant 
had  procured  faid  William  to  leave  the  fervice  of  the 
plaintiff,;  or  had  retained  faid  William  in  his  fervice, 
or  had  fent  him  to  parts  unknown  to  the  plaintiff  in 
any  other  way  or  manner,  than  was  herein  before 
ftated  in  the  defendant's  plea  in  bar. 

To  this  plea  a  demurrer  was  given.  This  caufe 
was  continued  to  advife — and  at  December  fuperior 
court  A.  D.  1 796,  judgment  was  rendered,  that  the 
defendant's  plea  in  bar  was  infufficient — ^and  for  the 
plaintiff  to  recover  damages  up  to  the  time  of  the 
date  of  his  writ  for  the  lofs  of  his  apprentice's  fer- 
vice. "" 

In  this  cafe  two  queftions  were  made — ift,  Whe-* 
thcr  officers,  recruiting  for  the  army,  had  right  by 
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lav,  to  enlift  indented  ferrasti  and  appraitieesi  \mn 
der  age,  without  tlie  confent  of  their  mafters  ? — 2d« 
Whether,  if  in  cafe  they  did  enlift  indented  ferfants 
and  apprentices,  thef  were  liable  to  an  action  m  far 
Tor  of  the  mafter  to  recover  damages  for  the  lob  cl 
fervice  ? 

By  the  court— -There  is  no  law  that  will  jnftify 
recniif ing  officers,  enlifting  indented  fenrants  and  apr 
prentices  under  age,  into  the  army,  without  tiicir  maf- 
tcr's  confent.  The  defendant  being  a  recruiting  offi- 
cer, and  aSing  for  the  public  fervice,  having  the  line 
of  his  duty  maiked  out  before  hhn,  like  other  public 
officers,  a^ed  at  his  peril,  and  muft  be  anfwerable 
for  damages  caufed  by  any  mifconduA  of  his.  His 
being  a  public  officer,  cannot  excufe '  or  juftify  his 
violating  the  private  rights  of  a  citizen. 


Danford  Clark  ver/l  John  I^y. 
When  the       y^  CTION  mz  bail  bond,  given  for  the  appear* 
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ItaSi."  pl«d  -IJL  ance  of  William  Worthington,  before  the 
in  b<r  of  ao  ac-  county  court  holden  at  Hartford,  on  the  fitft  Tuefday 
tifioonahaU  of  November  A.  D.  179a,  and  anfwering  to  anac* 
iSitrt^^  tion  brought  by  Stephen  C3iefter,  Efq.  againfthim— 
dewetopoTc  ^^***  ^^^  ^^^^  ^  I4th  of  June  A.  D.  J  792 — ^writ 
the  dar  oD      dated  17  th  day  of  January,  1794. 

which  the  iud£*  __,  ,    * 

mat  WM  adu-      Plca  in  bar — ^That  faid  adUon  was  adiourned  to  the 

sUy  entered  np.  adjourned  countv  court  holden  at  faid  Hartford  on  the 

'^*^'*h     3^  Tuefday  of  January  A.  D.  17931  which  was  the 

fiatateVnimk-  ^  S^  i^J  oi  faid  month,  and  judgment  was.  then  ren- 

atioR  are  c»-     dered  upon  the  default  of  faid  Worthington's  appear- 

kndar  months.  Jng — And  that  more  than  twdve  montkB  had  elapfed 

from  the  time  of  faid  judgment,  to  the  date  and  im- 

petration  of  the  plaintifF's  writ ;  and  by  the  ftatntein 

luch  cafe  made  and  provided^  the  plaintiff  00^  to  be 

banred. 

The  plaintiff  replied,  that  faid  a£tion  was  continu- 
ed in  faid  January  county  court  until  the  24th  dif  of 
Cud  Januaryj  and  theui  and  not  before,  jiM^ntnt 
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Wa»  entered  up  againft  faid  Worthington  in  faid  ac- 
tion upon  default. 

The  defendant  travevfed  the  reply  of  the  plaintiff— 
And  the  parties  joined  ifiue  to  the  court. 

A  queftion  was  made  whether  any  evidence  might 
be  admitted  to  prove  the  day  on  which  the  judgment 
Was  rendered,  befides  the  record. 

By  the  court— Other  evidence  may  be  admitted  to 
prove  a  hSt  which  is  not  contrarv  to  the  record ;  this 
Accord  is  pnly  of  the  day  on  wnich  the  court  meth 
The  plaintiff's  writ  was  ferved  on  the  lift  of  January 
A.  D.  1793,  and  it  appeared  by  a  caft  made  upon 
the  note,  and  by  the  fnm  in  the  judgment,  that  inter- 
eft  was  computed  up  to  the  24th  of  January,  and  the 
execution  was  granted  on  the  25th  of  January. 

In  the  cafe  of  Allen  vs.  Cook,  determined  at  New- 
Haven,  February  A.  D.  1773,  upon  a  writ  of  error, 
dated  the  27th  January  A.  D.  1773-  Cook  plead  in 
bar,  the  ftatute  of  limitation.  The  clerk  of  the  court 
certified  the  day  of  the  court  on  which  the  judgment 
was  entered  up  ;  which  was  more  than  three  years, 
and  the  plaintiff  was  barred.  In  this  cafe,  the  court 
found  that  faid  a£lion  was  continued  in  faid  adjourn- 
ed court  and  judgment  rendered  on  the  24th  of  Jan- 
uary A.  D.  1794,  and  for  the  plaintiff  to  recover. 
The  court  alfo  determined  that  twelve  months,  men- 
tioned in  the  ftatute,  were  calendar  months. 

George  Roberts  verf.  The  State  Treafurer. 

WRIT  of  error  to  reverfe  a  Judgment  of  the     Nominifier 
county  court  upon  an  information  againft  1^  "ght  to 
the  defendant ;  for  that  he  laid  George  Roberts,  ^^  ^J", (^ 

«^4.    u  •  •  A    ^  •    rfv •  f^  %  ■•  *'c  ordained 

not  bcmg   a  ma^iftrate  or  juftice   of  the  peace,  mmiftcri,and 
nor  ordained  minifter  of  the  gofpel,  fettled  in  any  icttkd  in  the 
church    or  fociety  within   the   county  of  Middle-  ^P'^l  °^.  '^5 
fcxj  did  atHaddam   in;  faid  county,  on  the  ift  of  ^^l^f/^^^^f"* 
December  A.  D.  1793,  join  togcthcir  in  marriage  (Ute. 
P^ivid  Wilcox  and  Huldah  Porter,  both  of  faid  Had- 


38a  MIDDLESEX   COUNTY,   &c- 

dam,  contrary  to  the  ilatute  in  fuch  cafe  made  and 
provided. 

The  defendant  plead  in  bar,  that  at  the  time  of 
faid  tranfa^ion,  he  was  an  elder  and  deacon  duly  ap- 
pointed and  ordained  at  Tolland,  on  the  14th  of  Au- 
guft  A.  D.  1 793,  according  to  the  rules  and  orders  of 
the  methodiil  epifcopal  church  \  and  had  right  to 
perform  dime  fervice,  adminifter  the  facraments,  and 
to  celebrate  marriages — ^Tbat  he  had  by  the  bifhop, 
&c.  committed  to  his  care  and  charge  the  metho- 
dift  epifcopal  church  in  Haddam,  and  the  church 
in  Middletown  in  faid  county  of  Middlefex  ;  alfo 
the  church  in  Derby  and  Watcrtown  in  the  coun- 
^  of  New-Haven,  for  the  fpace  of  one  year ;  that 
he  refided  one  half  of  the  time  at  faid  Haddam  and 
one  half  at  faid  Middletown  ;  that  he  was  dwelling  at 
faid  Haddam,  in  the  execution  of  his  charge  aforefaid 
at  the  time  he  married  faid  couple. 

The  attorney  for  the  ftate  demurred  to  the  plea  in 
bar,  and  judgment  that  the  plea  in  bar  was  infuffi- 
cient — and  that  the  defendant  faid  George  Roberts 
forfeit  and  pay  the  fum  of  ^20  and  thecoit. 

Error  af&gned  was — ^that  judgment  ought  to  have 
been  that  faid  plea  was  fufficient. 

Plea— nothing  erroneous. 

This  caufe  was  continued  to  advife — ^and  at  De- 
cember fuperior  court,  A.  D.  1 796,  the  judgment  of 
the  county  court  was  affirmed. 

By  the  court — ^The  regular  and  orderly  celebra- 
tion of  martiages  is  of  the  higheft  importance  to  the 
public.  It  is  clear  that  the  defendant  was  not  fuch 
an  ordained  minifter,  fettled  in  the  work  of  the  min- 
idry,  at  Haddam,  or  indeed,  at  any  place  within  this 
ftate,  as  the  ftatute  contemplates  and  defcribes — 
he  therefore  had  no  right  or  authority  by  law  to 
marry. 
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Dema  Clark,  a  minor,  by  her  guardian  Wil- 
liam Law. 

APPEAL  from  an  order  of  the  court  of  probate.    A  guardian  to 
William  Law  was  appoined  her  guardian  until  *  ™"^*^ap- 
flie  arrived  at  the  age  of  twelve  years  ;  at  which  time  Shrpcndc'^^^ 
ihe  had  a  right  herfelf  to  choofe  a  guardian.     She  ar-  of  an  appeal 
rived  to  that  age  while  this  appeal  was  pending  before  fro«n  probate, 
this  court  j  and  fhe  made  choice  of Parmele  to  w "u!!' ?„. 

-•  1*  i_  •i««  ^  nave  niB  name 

be  her  guardian,  who  was  appointed  by  the  court  of  entered  asguar- 
probate ;  and  he  now  exhibited  a  written  motion   to  dian,  and  to 
have  his  name  entered  on  the  record,  as  guardian  to  ^^''^  ^^^  "J*"" 
faid  Dema  in  the  place  of  faid  Law,  and  to  have  the  'aX''' 
control  of  faid  caufe. 

By  the  court — ^He  is  the  only  guardian  of  the  per- 
fon  and  the  intereft  of  faid  Dema — and  the  entry  was 
made  accordingly. 

The  Heirs  of  John  Hall,  by  their  mother  and 
next  friend  verf.  William  Hall. 


CTION  of  ejeQment  for  three  pieces  of  land,     ^ij^^c  a  af- 
defcribed  in  the  declaration.  iher  makes  out 


A 

Plea — No  wrong  or  diffeifin.     Iffue  to  the  jury,      fons  of  their  ref- 

Thc  defendant  admitted  himfelf  to  be  in  poffeffion,  of  hi7cftatT^ 
and  claimed  title  to  the  lands  demanded.  way  of  fettle- 

rrn        i  ••/¥•>•  t  «  ^  Hient,  and  de- 

i  He  plaintiffs  title  was  by  a  deed  from  their  grand-  livers  them  to 
father,  John  Hall,  to  their  father,  John  Hall,  jun.  in  »  third  perfcn 
A.  D.   1784,  which  contained  the  lands  in  queftion. '^!'*'^'^»*^*^'* 

*  deaver  over  to 

The  faSs  in  the  cafe  were,  John  Hall  the  elder,  ^^  «""""  ^"^ 
in  A.  D.  1770,  gave  a  deed  of  feventy  acres  of  land  ll\T^Z 
lying  on  the  north  fide  of  his  farm  to  his  fon  Elias  ;  a  deed  after- 
afterwards  finding  the  boundary  did  not  extend  fa  far  ^^'^*^'  obtained 
fouthasheexpeded,  fo  as  to 'include  certain  buil- ^^^^J^*^^^^^^^^^ 
dmgs,  by  reafon  of  his  farms  being  longer  eaft  and  fonsbyf^d.of 
weft  than  he  imagined,  he  gave  him  another  deed  of  a  part  of  one  of 
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hit  brother't  the  Came  land  in  A.  D.  i  j)6,  exprefsly  fortf  rods  in 
^Srf^^  '"•  width,  which  extended  about  fix  rods  further  fouth 
carded,  wiUnot  ^han  the  fitft  deed.  He  then  gave  a  deed  to  Iris  fon 
hold  ag&inft  the  William  of  feventy  acres  of  bmd,  and  bounded  him 
firftdccdfiltho'  north  on  faid  Elias,  to  run  the  whole  length  of  the 
J^JJ^I^^^  lot  and  to  extend  fo  far  fouth  as  to  male  feven- 
ffttha^s  death,  ty  acres.  In  A.  D.  17S49  he  undertook  to  fettle  his 
eftate  among  his  children  $  his  lands  he  conveyed  by 
deedsy  and  made  a  will  of  his  perfonal  eftate.  He 
gave  by  deed  to  WilHam  fundry  pieces  of  land  ;  and 
to  John,  father  of  the  plaintiffs,  he  gave  the  lands  in 
queilion,  with  other  lands  adjoining,  and  bounded 
him  north  upon  William  ;  which  deeds  being  duly 
executed  and  acknowledged,  he  delivered  into  the 
hands  of  Efq.  Peck,  togeSier  with  his  will,  with  thefe 
inftru£iions  ;  that  after  his  death  they  (hould  be  de-* 
livered  to  the  refpedive  grantees  to  be  recorded ;  the 
grantees  all  being  prefent  and  aflented  to  it.  Elias 
Hall  and  William  Hall  wete  bounded  upon  each 
other,  and  a  divifion  fence  had  been  ere&ed  and  kept 
up  for  many  years  upon  the  line  between  them  ;  Eli- 
as fold  his  part  to  —  Barns  |  and  in  A.  D.  1793* 
John  Hall,  fen.  having  become  old  and  much  debilita- 
ted in  body  and  mind,  his  fon  William,  who  lived 
with  lum,  procured  it  to  be  reprefented  to  his  father, 
that  his  farm  was  a  mile  and  a  quarter  in  lengthy  in* 
ftead  of  a  mile  only,  as  he  had  fuppoied-^That  in 
confequence  dFthat,  Elias's  deed  would  not  come  fo 
far  foudi  by  fix  rods  as  was  fuppofed,  and  as  he  was 
bounded  north  on  Elias,  it  would  carry  his  feventy 
acres  further  north,  and  leave  out  a  valuable  fpring  of 
water  on  the  fouth,  and  fome  of  the  beft  of  the  land  1 
and  that  John  by  means  of  this,  would  have  a  great 
deal  more  land  man  was  intended  by  his  fadier.-^Up- 
on  this,  laid  John,  fen.  fent  for  Efq.  Peck  and  for  faid 
deeds — ^John,  fen.  took  the  deeds  from  Efq.  Peck  and 
made  out  a  deed  of  a  ftrip  of  land  to  fiiid  William, 
twenty  rods  wide,  running  the  whole  length  of  the 
farm  lying  fouth  and  adjoining  north  on  faid  William's 
feventy  acres  ;  and  which  was  contained  in  the  deed 
of  A.  D.  1784  to  his  fon  John— William's  laft  deed 
was  dated  aift  of  June  A.  D^  i793>  and  was  then  re- 
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corded.  The  deed  to  his  foa  John  with  the  other 
deeds,  after  this,  remained  until  his  death  $  when  £fq. 
Peck  delivered  them  to  the  refpe£live  grantees  to  be 
recorded. 

The  defendant  claimed  the  land  on  the  ground  that 
his  deed  was  firft  upon  record — and  that  the  deed  to 
the  plaintiffs'  father  was  revoked  as  to  faid  twenty 
rods. 

The  plaintiffs  to  obviate  this,  contended  that  the 
deed  to  their  father  was  not  revocable,  th^t  it  was 
made  and  executed  when  the  grantees  were  all  pref- 
ent,  and  by  the  confent  of  all  parties — that  all  faid 
deeds  were  delivered  into  the  hands  of  faid  Peck  with 
no  other  condition  or  refervation,  but  only  that  he 
Ihould  hold  them,  until  after  the  death  of  the  grantor, 
and  then  deliver  diem  to  the  grantees.  The  right  to 
have  thofe  deeds  upon  the  death  of  the  grantor,  was 
an  intereft  vefted  in  the  grantees,  which  neither  the 
grantor  nor  any  other  could  revoke  without  their  coo- 
fent.  And  the  deeds  being  voluntary  conveyances, 
could  make  no  difference  in  this  refpe£2:,  as  all  were 
fuch.  I  Vern.  100,  Villers  vs.  Beaumont,  and  Bale 
vs.  Newton,  464. 

2d,  That  faid  William  knew  of  their  father's  deed 
and  diat  it  could  not  be  recorded  until  after  their 
mnd-father  was  dead.  It  was  a  fraud  in  him  under 
uiefe  circumftances,  to  get  his  deed  recorded,  and 
of  which  he  could  not  uke  benefit.  Befides  his 
deed  is  only  a  voluntary  conveyance  and  doth  not 
come  within  the  reafon  of  the  ftatute,  which  was  . 
to  prevent  bona  fide  purchafers  for  valaabk  confider^ 
fltion  and  creditors  being  defrauded ;  and  further,  that 
their  father's  deed  was  recorded  withiil  a  reafon^ 
able  time. 

3d,  This  deed  was  obtained  by  fraud  and  impofi-r 
tion  pra&ifed  by  William  on  their  grand-father,  of  * 

which  he  ought  never  to  be  permitted  to  take  advan- 
tage, for  the  reprefentations  made  in  order  to  obtain 
it  were  not  true. 

D  d  d 


g 
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VerdiA  for  the  plaintiffs  and  accepted  by  the  court 
•^and  for  diefe  reafons— rft,  The  grand-father  at 
the  time  he  gave  the  laft  deed  to  William  in  A.  D- 
1 793,  wa$  not  capable  of  underftanding  what  he  did— 
2d,  Said  deed  of  the  twenty  rods,  was  obtained  from 
'him  by  fraud  and   impo&uon  praAifed  by  fkid  Wil* 
liam — 3d,  The  deed  of  A.  D.  1784,  veiled  the  title 
to  thefe  lands  in  the  plaintiffs'  father  to  all  intents  as 
againft  the  grantor  and  all  parties  privy  to  the  fame, 
and  faid  William  was  with  the  other  heirs  privy  and 
confenting  to  the  fame  as  a  family  fettlement. 

Rufus  Fairbanks,  one  of  the  executors,  legatee 
and  creditor  of  John  Albro* 

A  creditor        A   PPEAL  from  the  acceptance  of  a   report  of 

mty  nrt  be  a     jf\^  commiflioners  by  the  court  of  probate — ^Becaufe 

oDMi'lofolTait  Stephen  Ofborn  one  of  the  commiflioners  was  a  cred- 

clUtc.  itor  to  faid  Albro,   and  had  a  claim  allowed  him  by 

the  conmiiflioners  of  8/1 1. 

The  appellee  replied  that  it  was  true  faid  fum  was 
allowed  by  the  commiflioners  to  faid  Ofborn,  yet  he 
faid  there  was  due  from  him  to  faid  eitiate  the  fum  of 
^2-8,  on  a  diflvrent  account. 

The  appellant  demurred  to  the  reply — and  judg- 
ment, that  the  reafons  for  fetting  a/ide  faid  report 
were  fuiEcient ;  and  that  faid  reply  was  infufiicicnt ; 
and  the  judgment  of  the  court  of  probate  was  dif- 
affirmed. 

In  this  cafe  it  was  urged,  that  the  appeal  ought  to 
have  been  taken  from  the  order  of  coun,  appointing 
faid  commiflioners  \  and  the  cafe  wherein  Doftor 
Johnfon  took  an  appeal  for  the  like  reafon,  as  credi- 
tor to  Amos  Botsford's  eftate,  was  referred  to,  where 
It  was  fo  determined.  But  the  latet  precedents  arc 
the  other  way.  Lyon  vs,  Lyon,  adjudged  at  Wind- 
ham in  A.  p.  1795.  ^^  *at  cafe  the  commiflloner's 
demand  which  was  allowed  was  but  i|/i-and  the  ap- 
peal was  taken  from  the  acceptance  of  the  rq>ort ; 
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and  that  with  the  greateft  propriety,  for  the  proof  of 
the  commiffioner's  being  a  creditor  is  the  return  of 
the  commiilioners — and  if  he  is  a  creditor  he  cannot 
be  a  commif&oner  to  judge  of  the  claims  of  the  other 
creditors  j  and  the  return  is  void.  See  Barker  vs. 
Wales,  itoot's  Reports,  i  vol.  265. 

Chittington  verf.  Fowler. 

ACTION  of  the  cafe,  declaring  that  on  the  28th     An  agree- 
of  Auguft,  1789,  at  the  fpecial  inftance  and  mcnt  executed 
requeft  of  the  defendant,  the  plaintiff  let,  loaned  and  not^i^ths 
delivered  to  the  defendant  a  certain  ftate  note,  figned  ftatute  agaioffc' 
by  John  Lawrence,  Efq.  Treafurer,  for  the  fum  of  fraud*  aud  per* 
^82-15-9  lawful  money,  and  on  intereft  at  fix  per  i^^ 
cent. — the  intereft  paid  to  the  iftof  February  A.  D. 
1789 ;  and  the  defendant  in  confideration  of  the  prem-   ^ 
ifes,  onfaidaSthof  Auguft  A.  D.  1789,  on  the  re* 
ceipt  of  faid  note,  afiumed  and  promifed  the  plaintiff 
to  return  to  him  ^82-1 5-9  in  ftate  notes,  of  the  fame 
tenoT  and  date,    on  demand,  or  pay  all  damages. 
Writ  dated  in  A.  D.  1795. 

Plea  in  bar — ^That  the  promife  laid  in  the  declara- 
tion was  made  more  than  three  years  before  tlie  date 
and  impetration  of  the  plaintiflPs  writ ;  that  there 
was  no  memorandum  in  writing  made  of  it ;  and  by 
the  ftatute  made  to  prevent  frauds  and  perjuries,  the 
plaintiff  was  barred.  The  plaintiff  demurred  to  the 
defendant's  plea  in  bar.  And  judgment— that  the 
plea  was  infufficient. 

By  the  court — ^This  is  a  contradt  executed  on  one 
part  i  and  the  a6lion  is  laid  upon  the  o{)iigation  or 
promife  that  the  law  implies  from  the  tranfaflion. 
The  loaning  and  delivering  the  fecurity  to  the  defend- 
ant on  his  requeft,  raifes  an  obligation  upon  the  de- 
fendant to  return  the  fccurity,  or  others  of  the  fame 
kind  and  value  j  or  to  pay  tne  damage,  which  is  the 
value  and  the  intereft.  The  ftatute  refpeGs  parol  ex- 
ecutory contrafts  and  agreements  which  have  not  been 
in  any  part  executed.  ^"  " 
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Theodofius  Fowler,    Ifiiac  BranfoEi,  tu*  verf» 

Alexander  Macomb. 

Aptftyiiot       A   CTION  dcclariag  upon  a  certain  promiffoTY 
compellable  to  JT^  writing,  cxccutcd  by  John  Pintard  to  the  plain- 

!^°t*o  paroTtdt  ^^*  *^^  guaranteed  by  the  defendant ;  which  wri- 

timooy.  ting  and  guarantee  were  in  the  words  following,  viz. 

Whenade-  «  No  63.     New- York,  22d  February,  A.  D.  179Z. 

S"to  di^^^  "  ^  ^^  ^*  **^  J^'  °^^'' '  p^omife  to  receive  from 
denTc,the^^  «*  Thcodofiu$  Fowler  &  Co.  or  order,  twenty  ihares 
max  aficis  the  '^  of  nattonai  bank-ftock,  and  to  pay  to  them  or  to 
damages  proviP  a  their  Order  foT  the  {anae  at  the  rate  of  eighty-four 
Wh«  the  do-  ^^  ^^'^  thpee-quartcrs  per  cent,  advance*  John  Pin- 
feadant  by  his  "  tard."  And  the  defendant  on  (aid  2 2d  of  Februa- 
plea  in  bar      ry,  cndorfed  on  faid  writhig,  <'  I  guarantee  the  with- 

?*^**th  °*b^  "  *"  ®"  ^^  P^^  ^^  ^^^  J^^  Pintard.  Alexander 
^'m  hft?»U^  "  Macomb.*'  And  that  the  plaintifls  on  fald  8th  of 
catjoo  may  January,  and  on  aU  parts  of  faid  day,  at  faid  New- 
ftew.  that  he  York,  did  oflSnr  and  tender  to  faid  Pintard  twenty 
by*thc  ^»  ^  ihares  in  faid  national  bank,  with  the  necefiary  trans- 
made  neccflary  fcT  thereof,  agreeable  to  faid  contraA,  but  neither 
to  fobftantiate  the  faid  Pintard,  nor  any  other  perfon  for  him,  ap- 
ina  legal  fenle  peared  to  receive  faid  fliarcs  or  to  pay  for  them  5  and 
IB  the  dedm-  ^^^  ^^^  Pintard  is,  and  was  then,  and  ever  fince  hath 
tion  and  ihew*^  been,  a  bankrupt ;  of  all  which,  the  defendant  had 
his  right  to  re-  been  notified,  andrequefted  to  pay  the  dificrence  be- 

plead^/.       January,  and  the  price  contra6ied   for,  which   was 

.  about  mty  per  cent,  upon  faid  fhares )  and  that  the 

defendant  his  guarantee  aforefaid  not  regarding  had 

not  kept  and  performed  the  fame,  or  paid  for  faid 

fhares. 

The  defendant  plead  in  bar,  that  by  an  zOt  of  Con- 

frefs,  the  ftockholders  in  the  bank  of  the  United 
tates  were  a  corporation  \  and  the  ihares  in  faid  bank 
affignable  and  transferable  according  to  the  rules 
which  ihould  be  inllituted  and  eibbliihed  by  the  bye- 
laws  and  ordinances  of  the  fame.  That  by  a  bye-law 
of  faid  corporation,  made  and  pafled  at  Philadelpiua 
on  the  3  ift  of  Odkober  A.  D.  1791,  it  was  ©rdamcd 
among  other  things^  that  the  bank  ihould  be  open  for 
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the  tran&fting  of  bufinefs  every  day  in  the  year,  ex- 
cept Sundays,  chriftmas  and  the  4th  of  July,  during 
fuch  hours  as  the  board  of  dire£lors  Oiould  deem  advi- 
fable.  And  it  was  further  ordained,  that  the  board 
of  diredors  be  empowered  to  fix  and  eflablifti  requi- 
iite,  fafe  and  convenient  forms  for  transferring  bank 
flock  i  and  that  faid  board  of  dire£lors  did  on  the 
20th  of  December  A.  D.  1791,  fix  and  eftabliih, 
that  all  transfers  or  fales  of  bank  (lock  or  fhares  in  faid 
bank,  fliould  be  made  by  the  proprietors  of  fuch  (lock 
or  (hare,  in  perfon,  or  by  the  agent  or  attorney  of 
fuch  proprietor,  empowered  and  authorifed  for  that 
purpofe  ;  and  that  transfers  or  fales  (hould  be  made  . 
in  the  books  of  faid  bank,  at  the  pkce  where  faid 
bank  (hould  be  kept  and  holden,  and  within  the  hours 
of  doing  bufinefs  at  faid  bank,  on  apy  day,  Sundays 
chriftmas  and  4th  of  July  excepted. 

And  the  defendant  further  plead,  thatthe  board  of 
diredors  of  faid  bank  did  on  the  23d  of  December 
A.  D.  1 79 1,  deem  it  advifable,  and  did  dired,  that 
the  faid  bank  (hould  be  open  on  all  banking  days,  for 
the  tranfafling  of  bufinefs,  from  nine  o'clock  in  the 
morning  until  three  o'clock  in  the  afternoon  ;  and  faid 
bank  ever  fince  the  31ft  of  0£tobcr  A.  D.  1791  had 
been  kept  and  holden  in  the  city  of  Philadelphia  ^  and 
that  the  plaintiffs  on  faid  8th  of  January,  at  faid  city 
of  New- York,  did  offer  to  deliver  to  faid  John  Pin- 
tard,  and  did  tender  to  the  faid  John  twenty  certifi- 
cates from  the  cafhier  of  faid  bank,  that  the  perfons 
refpedively  named  in  faid  certificates  were  proprietors 
at  the  date  of  faid  certificates,    to   the   amount  of 
twenty  (hares  ;  and  did  at  the   fame  time  offer  and 
tender  powers  of  attorney  from  the  perfons  in  faid 
certificates  mentioned,  duly  executed  and  acknowled- 
ged, agreeable  to  the  bye-laws  of  faid  corporation, 
which  did  empower  the  faid  John  Pintard  to  trans- 
fer to  himfelf  or  any  other  perfon  the  (hares  in  faid 
certificates  mentioned.     And  faid  Pintard  did  refu(c 
to  accept  faid  certificates  and  powers  ;  which  offering 
and  tendering  of  faid  certificates  and  powers  to  faid 
J*intard,  on  faid  8th  of  January,  in  faid  New-York, 
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was  the  fame  offering  and  tendering  of  faid  twenty 
fhares  to  faidPincard  on  faid  8th of  Jan.  in  faid  N.  York 
alledged  in  the  plaintiffs'  declaration — without  t^t, 
that  the  plaintiffii  on  faid  8th  of  January,  and  on  all 
parts  of  faid  day  at  faid  New- York,  offered  and  ten* 
dered  to  the  faid  John  Pintard  twenty  fhares  in  the 
national  bank,  with  the  neccffary  transfer  thereof  as 
the  plaintiffd  in  their  declaration  had  alledged. 

The  plaintiffs  replied,  and  admitted  the  tender  o£ 
the  certificates  and  power  to  have  been  made  in  New- 
York,  as  the   defendant  had   alledged  in   his  plea. 
Yet  they  faid,  that  on  the  8th  day  of  faid  January,  at 
the  city  of  Philadelphia  aforefaid,  faid  Ifaac  Brun- 
fon  for  and  in  behalf  of  the  plaintiffs,  at  faid  United 
States  bank,  and  during  all  the  hours  of  doing  bufi- 
nefs  on  faid  day,  at  faid  bank^  offered   and   tendered 
to  the  faid  John  Pintard  twenty  ihares  of  ftock  of  the 
faid  bank,    in  compliance   with   faid  contract ;  and 
then  and  there  during  faid  period  held  the  certificates 
of  faid  fhares  from  the  cafhier  of  faid  bank  in  his 
hands }  and  the  faid  flock  was  then   and  there   duly 
entered  to  his  credit  in  tlie  books  of  faid  bank  ;  and 
at  the  uttermoft  convenient  part  of  faid  day,    and  at 
the  latcft  time  before  the  bank  was  clofed  at  night  on 
faid  day,  the  faid  Ifaac  at  faid  bank,  offered  and  ten- 
dered faid  fhares  to  the  faid  John,  and  neither  the  faid 
John  nor  any  perfon  in  his  behalf  appeared  to  receive 
faid  flock  or  to  comply  with  faid  contraA  $  which  faid 
tendering  and  offering  with  the  faid  offering  and  ten- 
dering mentioned  in  the  defendant's  plea,  was  the  of- 
fering and  tendefmg  mentioned  in  the  plaintiffs'  dec- 
/  laration,  without  that,  that  the  offering  and  tendering 
I  mentioned  in  the  defendant's  plea  at  New- York,  was 
I  the  offering  and  tendering  mentioned  in  the  plaintiffs' 
I  declaration. 

The  defendant  rejoined,  that  on  faid  8th  of  Janu- 
ary, at  the  United  States  bank  in  faid  Philadelphia 
and  during  all  the  hours  of  doing  bufincfs  on  faid  day, 
at  faid  bank,  the  faid  Ifaac  Brunfon,  for  and  in 
behalf  of  the  plaintiflfe,  did  not  offer  and  tender  to  the 
faid  John  Pintard,  twenty  flures  of  ftock  of  the  &id 
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bank ;  and  that  at  the  the  uttcrmoft  convenient  part 
of  £aid  day,  and  at  the  lateft  time  before  the  bank 
was  clofed  at  night  on  faid  day,  the  faid  Ifaac  did' 
not  at  did  bank,  ofier  and  tender  faid  twenty  (hares 
to  the  faid  Fintard  in  manner  and  form,  &c.  upon 
which,  iffue  was  clofed  to  the  jury. 

The  plaintiffs  produced  the  depofition  of  Edward 
Fox,  notary  public,  which  was  read,  and  was  all  the 
evidence  produced  by  the  plaintiffs.  The  defendant 
read  a  depofition  of  faid  Fox^s  taken  by  him,  and  then 
offered  to  demur  to  the  evidence,  and  moved  that  the 
plaintiffs  be  ordered  to  join  in  the  demurrer  5  and 
that  the  jury  aflcfs  the  damages  provifionally. 

Which  demurrer  and  motion  were  as  follows,  viz. 
That  the  plaintiffs  produced  in  fupport  of  faid  iffue, 
and  gave  in  evidence,  that  on  faid  8th  day  of  Janua- 
ry A.D.  1793,  Fdward  Fox,  notary  public,  did  go 
witli  faid  Ifaac  Bninfon,  one  of  the  plaintiffs,  and  at 
the  requeft  of  faid  Ifaac,  to  the  bank  of  the  United 
States  in  faid  Philadelphia,  in  the  plea  of  the  defend- 
ant mentioned,  and  did  with  the  faid  Ifaac  Brunfon^ 
inquire  at  faid  bank,   and  of  the  clerks  of  the  trans- 
fers, for  faid  John  Pintard^d  faid  Alexander  Macomb, 
in  order  to  transfer  to  them  forty  (hares  of  (lock  of 
the  faid  bank,  agreeably  to,  and  in  fulfilment  of  the 
contrad  mentioned  in  the  plaintiffs'  declaration,  and 
of  another  contrafl  of  the  fame  tenor  and  date  ;  and 
that  the  faid  Ifaac  Brunfon,  did  then  and  there  offer 
and  tender  the  faid  forty  (hares,  and  declared  himfelf 
ready  to  transfer  the  fame,  to  either  the  faid  Pintard 
or  faid  Alexander  Macomb  ;  and  that  the  faid  Ifaac 
remained  there,  and  held  in  his  hands  faid  certificates 
of  the  faid  forty  (hares  of  (lock  j  and  that  the  fame 
were  duly  entered  to  the   faid  Ifaac's  credit  in  the 
books   of  the  faid  bank ;  and   that  neither  the  faid 
John  Pintard  nor  Alexander  Macomb,  or  any  perfon 
in  their  behalf  appeared  to  receive  the  faid  (hares,  or 
pay  for  the  fame  ;  and  that  he   faid  Fox,  with  the 
laid  Brunfon  waited  at  the  faid  bank  till  the  fame  was 
fhut  up  at  night,  and  thereupon  did  require  that  (aid 
jurors  fliould  find   faid  iffue  for  the  plaintiffs  ;  and 
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the  defendant  by  his  counfel^  faidi  that  Csiid  endcnctf . 
and  allegations  afoieiaid  were  not  fufficient  m  hw  to 
maintain  faid  iflue  for  the  plaintiffs,  and  to  ^vhich 
the  defendant  needed  not,  nor  was  he  hol<leii  to^e 
any  anfwer  for  default  of  fufficient  evidence  in  that 
behalf — and  demanded  judgment  that  the  jurors  afore^ 
faid  ol  giving  their  verdidl  might  be  difcharged. 

And  the  defendant,  by  his  counfd,  alfo  moved  that 
the  plaintiffs  be  ordered  to  join  the  demurrer  and  that 
the  jury  provi&onally  affeds  the  damages. 

It  was  further  agreed,  that  if  the  court  did  not  or- 
der the  plaintiffs  to  join  the  demurrer  y  that  verdi<9: 
fliould  be  entered  for  the  plaintiffs  as  though  found 
by  the  jury. 

The  court  were  of  opinion  that  it  was  not  compe- 
tent for  the  defendant  in  this  cafe  in  this  ftage  of  it,  to 
demur  to  the  evidence  )  for  the  following  reafons, 
viz. — It  is  the  province  of  the  court  to  make  the  in- 
ferences of  law  from  the  fz&s — ^but  inferences  of 
fadis  from  the  evidence  ftated  and  admitted,  it  is  the 
province  of  the  jury  to  make. — ^The  iflue  in  this  cafe 
is  fpecial,  that  faid  Ifaac  at  the  bank  aforefaid,  on 
faid  8th  day,  did  offer  and  tender  faid  twenty  (hares 
and  continued  at  faid  bank  during  all  the  hours  of 
doing  buGnefs  at  faid  bank  on  faid  days,  and  did  at 
the  uttermoft  convenient  part  of  faid  day,  and  at  the 
lateft  time  before  faid  bank  was  clofed  at  night  of 
faid  day,  offer  and  tender  faid  twenty  (hares,  &c.  Now 
whether  the  faid  Ifaac  ofiered  and  tendered  faid  (hares 
at  the  lateft  time  of  faid  day  before  faid  bank  was 
clofed,  is  a  fa£i,  and  a  very  material  fa&,  which  the 
jury  may  infer  from  the  evidence  admitted  ;  but  the 
court  cannot,  any  more  than  they  can  infer  a  conver- 
fion  in  trover  from  the  evidence  of  a  demand  and 
refufal. 

Further,  the  evidence  is  parol,  to  which  a  party  is 
not  compellable  to  join  in  a  demurrer  ;  and  this  dcr 
murrer,  was  not  offered,  until  after  the  defendant 
had  given  in  evidence  the  depolition  of  faid  Fox  on 
his  part ;  whereas  the  demurrer  ought  to  ha^  ^o 
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taken  to  the  plaintiffs'  evidence  before  the  defendant 
Ikad  produced  any.  The  jury  afleifed  the  damages  at 
/         and  verdid  was  entered  for  the  plaintiffs  in 
the  words  of  the  iflue — and  the  defendant  moved  for 
judgment  in  his  favor,  faid  verdi£i  notwithftanding ; 
for  the  following  reafons,  viz.  That  by  the  laws  and 
regulations  of  the  bank  of  the  United  States^  alledg- 
ed  and  admitted  in  the  defendant's  plea,  all  transfers 
of  {hares  of  bank  ftock,  mufl  be  made  in  the  boOkd 
at  the  bank  \  confequently  all  tenders  of  (hares  mult 
be  made  there. .    That  the  plaintiff  in  his  declaration 
having  alledged  a  tender  made  in  New- York  only  j 
where  faid  fliares  could  not  be  transferred — and  the 
defendant  in  his  plea  having  fpecially  fet  forth,  what 
that  tender  was  j  that  it  was  of  certificates  of  twenty 
{hares  with  powers  of  attorney  to  the  faid  Pintard  to 
transfer  faid  {haires  to  himfelf,  or  any  other  pcrfon  ; 
and  then  traverfed  the  tender  as  alledged  in  the  de- 
claration.    The  plaintiffs  m  their  reply  admitted  the 
tender  in  New- York,  to  have  been  made  as  the  de- 
fendant in   his  plea  had  dated  ;  yet  that  they  alfo 
made  a  tender  at  faid  bank  in  Philadelphia — and  fet 
it  forth )  which  was  denied  by  the  defendant,  and 
JFound  to  be  true  by  the  verdidt  of  the  jury.     That 
the  plaintiffs  by  their  replication  could  not  help  out  ai 
deitUkWe  declaration,  by  fetting  up  a  tender  to  hav6 
been  made  at  another  place,  and  this  was  clearly  a 
departure  in  pleading. 

For  the  plaintiffs  it  was  infifted,  that  upon  the 
whole  record  the  plaintiffs  were  entitled  to  judg- 
ment ;  and  that  a  pbintiff  might  aid  his  declaration 
by  his  replication^  and  be  no  departure.  Further, 
that  the  tender  made  in  New-York,  and  admitted  by 
the  pleadings,  was  fufficient  to  entitle  the  plaintiffs  to 

1'udgment  5  for  a  tender  of  the  certificates  to  faid 
*intard,  with  a  power  from  the  ptoprietors  of  them 
to  tra^isfer  them  at  the  bank  to  himfelf  or  any  other, 
was  a  fubftantial  compliance  with  the  contract.  Thi^ 
cafe  was  continued  to  advife,  and  was  again  argued; 

£  e  e 


4 


I 

r 


354  NEW-HAVEN   COUNTT^ 

For  die  ckfcadant  it  was  conteoded  that  Ac  .tender 
could  be  made  only  at  the  bank  in  Fhiladdpbia.  i 
$alk.  622  ;  3  SaU(.  324  i  i  Ld.  Raymooi)  686  \ 
iStr.  504,  533,  and  579  ^  2  Str.  777  and  &S3. 
A  tender  can  be  good  ody  where  the  transfer  €0«ldbe 
made. 

Sccondty,  that  the  tender  at  the  bank  in  Philadel- 
phia, (et  forth  in  the  plaintiff'  replication  and  found 
by  the  reidid,  was  a  departure  horn  the  declaration  $ 
and  did  not  ferre  to  fortijFy  the  tender  alledged  in  the 
declaration  \  and  that  the  departure  was  fatal  upon  a 
motion  in  arreft.  4  Bacon,  115  \  Cro.  Cha.  228, 
and  2  Mod.  31.  And  to  fliew  that  the  day  in  an  ac- 
tion on  a  parol  promife  was  immaterial,  i  Str.  22, 
Cole  v/.  Hawkins  i  and  that  on  a  note  it  was  matcrir 
al,  2  Str.  806,  Mathews  vs.  Spicer  ;  and  that  a  de- 
parture in  a  material  point  was  fatal  on  a  general  de- 
murrer, or  on  a  motion  in  arreft  after  rerdi^,  4  Durn- 
ford,  504,  Niblet  tv.  Smith;  3  Black.  Com.  3d 
page  were  quoted. 

For  the  plaintifis  it  was  £ud,  that  the  declaratiOB 
ftated  a  tender  to  have  been  made  to  Pintard,  in  New- 
Tojk  ;  the  replication  alledged  alfo  a  tendar  made  in 
Riiladelphia — And  in  per&nal  contra£ls,  the  place 
vn$  not  materiglj  unlefs  made  fo  by  the  contra^  or 
hr  the  defendant's  plea,  which  was  this  cafe  ;  and  the 
plaintiff*  may  (how  in  his  reply  a  tender-  made  alfe 
where  the  defendapt  had  faid  in  his  plea  it  ought  tp 
have  been  made-,  2  Str.  806;  1  Str.  21 ;  i  Salt 
222  i  I  Levin,  no. 

2d,  If  it  was  a  departure,  no  advantage  can  beta* 
ken  of  it  after  a  verdid  -,  for  upon  the  whole  recofd 
it  appeared  that  the  pkiintiffs  were  entitled  to  recover  $ 
and  the  doubt  only  arofe  from  an  irregularity  in  dit 
pleading,  which  could  be  taken  advantage  of  oxsly  hj 
a  fpecial  demufrer.  Thos.  Raym.  86 ;  i  Keb.  S^^ 
I.  Str.  2.2  ;  Comyns  Digeft,  vol.  5,  page  436. 

3d,  Thea£i.of  Congrefs  authorized  the  diredors 
to  form  rules  for  transferring  of  ftock,  but  not  to  fix 
the  place  where  it  was  to  be  done. 
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Jtt^menty  July  Tcnn,  1797,  upon  a  rc-argu. 
oient— i-tfaat  the  motion  of  the  defendant  for  judg« 
ment,  iaid  rerdi^i  notwithftanding,  was  infufficient, 
and  that  judgment  be  entered  up  for  the  plaintiff  to 
xecover. 

Bj  the  court — The  contra£t  is,  that  faid  Pintard 
viU  receire  of  the  plaintifls  on  the  8th  of  January, 
1793,  twenty  (hares  of  national  bank  ftock  ;  and  pay 
to  die  plaintifis,  or  their  order  for  the  fame,  at  the  rate 
of  eighty-four  and  three-quarters  per  cent,  advance.        <^v       ^^..^     / 

There  is  no  place   fet  in  the  contraa  where  the  if  /^  ^^"^^^-^^^ 
fliares  would  be  received,  of  confequence  no  place  K  l^  ^/?  41^ f^^ 
where  the  plaintiffs  fliould  deliver  or  tender  them. —  U^^,^.^4  a^^'^'*^/**^ 
The  delivery  or  tender  therefore  muft  be  made  to*  ,,,^— -/  /  y 

Pintard  in  perfon,  or  to  his  order,  be  he  where  he  ^^  ^^^  '*- 
would  within  the  United  States.  The  averment  in  7,  r?.^  ^  ^^/^^  - 
the  declaraticMi  is,  that  the  plaintiffs  did  on  faid  Sth 
of  January,  and  on  all  parts  of  faid  day,  ofier  and 
tender  to  (aid  Pintard,  at  faid  New-York,  twenty 
(hares  in  (sdd  national  bank,  with  the  neceflary  trans- 
fers thereof^  agreeable  to  (aid  contradl. 

By  the  laws  of  jCongrefs  and  the  rules  and  regula- 
tions of  the  bank  made  under  the  atidiority  of  Con- 
rCs,  fet  forth  in  the  defendam^s  plea,  transfers  could 
BQadecnly  in  the  books- at  the  bank,  which  y^s 
kept  at  Philadelphia,  and  by  the  contra^,  paymezft 
or  tender  of  the  (hares  muft  be  made  to  Pintard  in  per« 
Ion,  who  was  in  New-Tork.  Now  what  was  necef* 
fary  to  perfe£i  a  good  tender  in  this  ca(e,  in  compli« 
ance  with  the  contra^,  and  the  laws  of  the  bank  ?-— 
It  was  neceflarv  that  the  plaintiffs  (houM  do  every 
diing  they  could  to  inveft  Pintard  with  die  propertf 
in  the  (hares,  and  to  put  it  in  his  power  to  receive 
tfacm  \  and  iaorder  to  that,  it  was  neceflary  that  the 
transfer  and  tender  (hould  be  made  at  the  bank,  and  at* 
lof  a  tender  to  faid  Pintard  in  per(bn,  wherever  he 
midit  be,  if  within  the  TJ.  States  \  lefs  would  not  have 
anlwered,  and  more  they  could  not  do  \  and  all  this  is 
comprifed  in  the  averment  in  the  declaration--»-that 
they  made  a  tender  to  faid  Pintard^  with  the  neceffa^^ 
ry  tranfers. 
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The  dcfcndjnt's  plea  ftates  precifdy  ivdiat  tfae-plasn- 
r  ti£Fs  did  at  New- York ;  and  then  (hews  by  the  law  o£ 

the  bankj  that  was  not  doing  enough  to  complete  a 
tender.     The  plaintiffs  admit  they  £d  at  New-Tork| 
what  the  defendant  faid  they  did^  yet  that  they  al£» 
at  the  bank  in  Philadelphia,  offered  and  tendered  faid 
twenty  ihares  to  faid  Fintard,  duly  in  the  books  of 
faid  bank,  to  be  paffed  to  his  credit,  but  nobody  ap* 
peared  to  receive  or  pay  for  them.     This  is  no  depart- 
ure, but  (hewing  that  they  had  fubftantially  and  le- 
gally done,  what  by  the  contrad  and  the  laws  of  the 
'  bank  they  were  obliged  to  do  ^  and  what  in  their  de- 

claration they  averred  they  had  done,  viz.  that  they 
offered  and  tendered  at  New-York,  twenty  (hares  to 
faid  Pintard  with  the  neceffary  transfers  thereof  5 — 
which  by  the  whole  of  the  pleadings,  could  no  other- 
wife  be  done,  than  by  making  a  tender  of  them  per- 
fonally  to  Pintard  v  and  alfo,  by  offering  and  tender- 
ing a  transfer  of  them  at  the  bank  : — Nor  was  it 
licceffary  for  the  plaintiffs  to  fay  any  more  than  they 
have  in  their  declaration  *,  undl  the  defendant  by  his 
plea  had  (hewn,  that  by  the  law  of  Congrefs  and  the 
regulations  of  the  bank,  it  was  neceffary  that  a  tender 
at  the  bank,  to  transfer  faid  (hares  in  the  books  o£ 
the  bank,  (hould  be  ipadc. 

The  plaintifis  in  their  replication,  fet  forth  Aat 
they  had  done  this  ;  which  (hewed,   that  the  tender 
alledged  in  the  declaration  to  have  been  made  to  Pin» 
tard,  was  a  complete  and  perfe£l  tender,  and  is  to 
f0^-  far  from  being  a  departure,  that  it  fortificj  the  deck- 
'      ration.    The  allegations  in  the  declaration  are,  that 
the  plaintiffs  had  done  every  thing  requifite  to  make 
the  tender  to  Pintard,  a  good  and  legal  tender.    And 
the  plea  in  bar,  made  it  neceffary  for  the  plaintiffs  in 
their  replication  to  fet  forth  fpecially  what  they  had 
done  at  the  bank  in  Philadelphia,  as  well  as  at  New- 
York,  to  (hew  that  the  allegation  in  the  declaration 
was  fubftantially  and  legally  juft  and  true,  and  that 
they  had  done  every  thing  neceffary  by  the  contrafii 
.  and  by  the  laws  and  regulations  of  the  bank,  to  curi* 
tie  them  to  recover. 
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'  This  judgment  was  afterwards  affirmed  in  the  fu* 
preme  court  of  errors.      .  .^     ^^  * 

"^  Manser  jH^^  ^±j;^::j^ 

^ Jr 

Hills  verf.  Watts  Hubbard. 

ACTION  of  ejedlment  for  land,  defcribed  in  tlic     ^  creditor 
declaration.  who  has  con- 

_^,  -_  ,.«*./•  ▼«•  1       .  fcntcd  that  ano- 

Plea — ^No  wrong  or  diffeifin.     Iflue  to  the  jury.      thcr  may  levy 

The  plaintifPs  title  was  the  levy  of  an  execution  3[^j*a^d?  he  has 
againft  the  defendant,  made  in  February  A.  D.  1794.  attached,  may 
The  defendant  fet  up  title  under  Jedidiah  Norton  j  not  afterward* 
who  attached  faid  lands  in  November    1793,  ''ccov- ^*^j  ^j^*^*^ 
ered  judgment  in  February  A.  D.   1795,  '^^^   levied  doth,  it  is  a 
faid  execution  in   June  A.  D.  1795*     Said  Norton  fraud  and  may 
conveyed  faid  land  to  Merriman,    under  whom   the  ^  m^!!^,^ 
defendant  held.     The  plaintiflF  offered  to  prove  that  ^  «»«»«"j- 
faid  Norton  had  attached  much  more  land  than  was 
fufficient  toanfwer  and  pay  his  debt,  and  that  before 
he  levied  his  execution,  the  plaintiff  applied  to  Capt< 
Wright,  to  whom  faid  Norton's   debt  was   affigned^ 
whofe  intereft  it  was,  and  who  had  the  power  of  con- 
trol over  faid  debt,  and  faid  attachment,  to  obtain  his 
confent  to  levy  his,  the  plaintiff's,  execution   upon 
fome  parts  of  the  lands  attached  by  faid  Norton ;  as 
the  attachment  covered  enough  to  fatisfy  both  their 
debts.      Upon  which   faid    Wright  confented  and 
agreed  that  he  might  levy  his  execution  upon  the  land 
defcribed  in  the  declaration,  and  fatisfy  it ;  and  that 
he,  faid  Wright,  when  he  got  judgment  and  execu- 
tion, would  not  levy  upon  faid  land,  but  upon  other 
parts  of  the  lands  attached  -,  that  faid  Wright  went 
and  declared  to  the  officer  and  the  appraifers,  who  fet 
off  faid  land  to  the  plaintiff,  when  they   were  enter- 
ing upon  faid  bufinefs ;  that  he  confented  to  it,  and 
had  reiinquifhed  all  right  he  had  by  virtue  of  faid  at- 
tachment in  Norton's  name,  to  the  land   levied  Upon 
by  the  plaintiff.     This  was  objefted  to,  on  the  jground 
that  it-was  an  agreement  concerning  land,  not  rgju- 
^^cd  to  writing.     The  evidence  was  admitted. 
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By  the  court — ^Tbc  plaintiff  does  notdaim^hnd 
upon  the  icore  of  the  agreement  merely^    bat  upon 
'thtgroudlof  fraud  ;  iaid  Wridithaving  isduced (he 
plaintiff*  tokvy  upon  this  land,   by  telling  him  be 
might,  and  that  he  would  not  take  it  from  him  ;  and 
after  he  had  levied,  to  attempt  it,  would  be   a  grofs 
fraud  I  he  is  therefore  eftopped  by  his  own  zCt  horn 
claiming  it — ^for  no  man  may  take  advantage  of  his 
own  wrong  to  injure    anouier.      It  appeared  that 
Wright  fold  this  debt  when  in  execution  to  faid  Mcr- 
riman,  who  bought  it  at  the  requeft  of  the  defend- 
ant ;  and  that  (add  Wright  informed  (aid  Merriman 
of  his  agreement  with  the  plaintiflF  ^  and  (aid  Hub-  1 

bard  was  alfo  made  acquainted  with  it ;  and  that  the  ^ 

whole  was  contrived  between  the  defendant  and  (aid 
Merriman,  in  order  to  defeat  the  plaintiff  of  his  title, 
without  the  approbation  of  laid  Wrigiit.  Verdi& 
and  judgment  was  for  the  plaintiff  to  recover. 

It  was  obje&ed  on  the  trial  of  this  eafe  by  the  de- 
fendant, that  the  plaintiff's  remedy,  if  he  had  any, 
vras  in  chancery — and  not  at  law.  But  the  court 
were  clearly  of  opinion  that  fraud  would  deftroy  or 
defeat  a  title  at  law,  as  well  as  in  equity. 

Executors  of  Sheldon  Clark  verf.    Timothy 

Hfggins. 

Where  eie-  A  CTION  on  book,  commenced  and  profecufeed 
iTOtort  purfue  T^^  by  faid  Sheldon  in  his  life  dme.  Penitiog 
ana^oncom;  thc  fuit  he  died.    His  executors  entered  and  purfued 

menced  by  toor  «•  ■  •     r\  ■  * 

feftator.and  the  faid  attion. 

eoTos,  thcy^      The  defendant  plead  that  he  owed  the  deceafed 
^ibleibrtbe     nothing  by  book.     Iffne  to  the  jury. 

coft  out  eC  their 

ipwneilatet.  Ine  jury  found  that  the  defendant  did  not  owe 

the  deceafed  ;  but  that  the  deceafed  was  indebted 
to  him  at  the  time  of  his  death  ^^i -1 7,  \7hich  they 
found  for  thc  defendant  to  recover  widbhiscoft. 

The  defendant  moved  to  have  execution  againft  ibt 
etCcutors  for  thc  coft,  to  be  levied  upon  tfieir  owm 
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jxoptT  coods.  And  the  court  gave  judgment  accotd- 
ingl^y  mat  the  executikni.  ifliie  againft  the  executocs, 
for  die  cofty  of  their  own  proper  goods.  "     ^ 

Miller  and  Whitney  verf.  Hall,  &c, 

ACnON  of  book  debt,  brought  to  the  city  court,     if  one  of  tBa  f^ 
in  the  city  of  New-Haven^^aUedging  that  the  v^a^B^oOj   u 
cattfe  of  aaion  arofe  within  laid  city,  and  defcribing  l^J^^V 
one  of  the  plaintiffs,  viz.  Whimef,  as  belonging  to  citj,  it  will  ••Jl 
laid  city,  the  other  plaintiff  and  botn  of  the  defendants  citk  tlie  otyjl 
were  deicribed  as  belonging  to  places  out  of  faid  city.  ^!!^^  jwifrf* 

The  defendants  plead  in  abatement,  that  neither  of 
tiie  defendants,  and  but  one  of  the  plaintiffs  belonged 
and  dwelt  within  £aid  city ;  and  by  the  a£k  of  incor- 
poration conftituting  faid  city  court,  one  of  the  parties 
muft  belong  to  faid  city  in  order  to  entitle  the  city 
court  to  junfili&ion. 

Judgment— ^Plea  infufficient. 

By  the  court — ^The  law  regulating  civil  adions,  i% 
that  all  perf&nat  anions  which  fliall  be  brought  before 
the  county  and  fuporior  courts,  flisdl  be  brou^t  in 
the  county  where  the  plaintiff  or  defendant  dwells* 
An  adion  brought  to  the  county  court,  in  the  county 
where  one  of  the  plaintiffs  dwelk,  there  being  more 
plaintiffs  than  one,  has  been  confidered  and  adjudged  y   r 

to  be  within  the  ftatute  to  entitle  the  court  to  jurif-     . .        ^^^^ 
didlion,  though  the  defendant  lived  out  of  the  county,    /J     '   \r^ 

John  Beardfly  verf.  Ifaac  Foot  and  Son. 

INFORMATION  quitam  on  the  ftatute  for  a  fe-     £^ja«»ce  ^ 
cret  affaiilt.     Ifiiie  to  the  jury.  mined  to  p^i^e 

s  witncft  to  bo 

After  the  plaintiff  had  been  fwom  and  teftiiied  $  an  atheift. 
the  defendant  offered  to  prove  by  witneffes,  that  the 
plaintiff  was  an  atheift,  who  denied  the  being  of  a 
God,  the  do£lrine  of  the  triftity,  and  the  truth  of 
4ivine  revelation. 


4M  NEW-HAVEN  COUNTY, 

The  court  allowed  proof  of  tbe  firft,  viz.  his  deni^ 
al  of  the  being  of  a  God.  See  the  cafe  of  Bow  vsi 
Iheriff  Parfonsy  i  vol.  Root's  Reports^  480* 

Robert  Tovmfcnd,  &c.   verf.  George  Phil- 

lips>  &c. 

it     Iq  cafe  of  i      A   CTION  on  a  policy  of  infuraace^  declarng  that 
ST^ild^**^    ^/T^  on  the   5th  of  December   A.  D.    1793,  ^^ 
MfrJ^tf^"*^      piaintifis  were  owners  of  the  brigandne,   called  the 
AnabaadoD-  PoUys  lying  iti  the  harbor  of  New-Haven,  loaded  and 
•Kntisnecefia^  bomidto  fiw,  Amo6  Townfcnd  mailer — ihat  the  de^^ 
3u^^!d^  d  f^^^^l*^^  ^^'^  ^^^  theic  for  the  confideration  of  one 
for  a  total  lofa.  per^ccnt.  per  month  on  ^^900,  being  the  value  of  faid 
brigantine^  to  be  paid  them,  made  and  executed  their 
certain  writing  or  policy  of  infurance  to  the  plaintiffs^ 
figned)  &c.  whereupon  and  whereby,  the  defend- 
ants for  the  confideration  aforefaid,   infured  ^^900 
lawful  money  upon  faid  brigantine,  tackle,  apparel> 
ordnance,  &c.  from  the  2d  day  of  faid  December  for 
the  term  of  fix  months,  then  next  enfuing,  in  port 

and  at  fea  ;    taking  upon  thein^2jjg|^^y)£,42fiEiiU^^ 
the  feas, 


nd  counter  mart,  j. 

ail 


___^ :er  and  marmers ; 

aiid  ail  other  perils,  lofles  and  mtfifnrtungfi.  that  had 
or  fhould  cpmc  to  faid  brigan tine  and  appurfena'nces ; 
and  that  in  cale  of  lofs  no  dedu<^ion  ihould  be  made 
from  the  fum  aflured,  except  two  and  a  half  pet  cent* 
and  that  the  money  ftiould  be  paid  in  three  mondi^ 
after  affidavit,  or  other  proof  of  lofs,  and  proof  of  in- 
tereft  ;  provided  faid  lofs  fhould  amount  to  ^cper 
centum.  And  that  aftewards  on  the  aoth  of  laid 
[December,  the  defendants  by  a  certain  writing  at  thft 
foot  of  faid  policy  figned,  &c.  for  the  confideration 
of  the  additional  premium  of  one  per  Cent,  affurcd  by 
the  plaintiffs  on  faid  fum  of  j^900,  agreed  to  take 
on  them  the  nfk  and  did  infure  againft  all  captures 
at  fea,  by  any  of  the  powers  at  war,  or  others,  oa 
faid  brigantine,  &c.  for  faid  period  of  fix  months.— 
That  on  the  25  th  of  December  faid  brigantine  pn>^ 


rs 
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teeded  on  her  voyage,  and  on  the  a4th  of  Januar^ 
t7^4i  being  in  the  courfe  of  her  deftination  from 
Martinico  to  Guadaloupe,  was  captured  forciblyi  un- 
juftly,  and  piratically,  contrary  to  the  will  of  faid 
mafter,  by  the  Britim  fchooner  Experiment,  Daniel 
Morgan,  captain,  and  carried  into  the  ifland  of  Mont-> 
ferat,  in  the  dominion  of  the  king  of  Great-Britain  ; 
and  there  loft  entirely  to  the  plaintiffs — the  matter  be- 
ing unable  to  reclaim  the  brigantine  or  any  part  there- 
of ;  againft  which  the  faid  matter  protefted  in  faid 
ifland  of  Montferat;  and  on  the  itt  of  April,  1794, 
did  make  affidavit  and  protett  at  New-Haven  before 
£.  Goodrich,  Efq.  notary  public.  Of  which  cap- 
ture, lofs,  affidavit  and  proteit,  the  defendants  at  faid 
Middletown,  on  or  about  the  ift  of  May,  were  fully 
norified,  and  proof  of  faid  interett,  in  due  form  of  law 
inadc— That  thereupon  by  the  cuftom  of  merchants 
the  defendants  on  the  lit  of  Auguft  1794,  became 
liable  to  pay,  and  in  confideration  thereof,  aflumed 
and  promifed; 

Plea — rion  aflumpGt.  Iffue  to  the  jury— who  in 
a  fpecial  verdidi,  found  the  following  fa£ts,  viz. 

«  Ih  this  cafe,  the  jury  find-^that  oh  the  ad  of 
c(  December  1793,  and  until  the  capture  and  con- 
<<  demnation  herein  after  mentioned,  th6  plaintiff's 
**  were  the  folc  owners  of  the  faid  brigantine,  in  the 
'<  plainti£%'  declaration  mentioned ;  and  that  on  the 
^  5th  day  of  December  1793,  the  plaintiffs  did  caufe 
'<  a  partial  infurance  to  be  made  on  faid  brigantine^ 
«  not  to  the  full  value  thereof,  but  to  the  amount  of 
"  ;f  900  lawful  money  j  and  that  the  defendants  did 
<<  on  that  day  make  infurance  upon  faid  brigantine 
<f  to  that  amount,  by  a  regular  policy  of  infurance^ 
<<  by  the  defendants  fubfcribed,  which  faid  policy 
«<  was  and  is  in  the  words  foUowing,  viz.  (The  policy 
<<  is  recited  as  fet  forth  in  the  declaration.)  And  that 
**  the  defendants  did  afterwards^  viz.  on  the  aoth  of 
<<  faid  December,  make  a  further  claufe  to  faid  policy^ 
«  by  and  at  the  requeft  of  the  plaintiffs ;  in  the 
««  words  following,  viz.  New-Haven,  December  20th| 

F  f  f 
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«<  1793}  ^^  ^  '"^  agreed,  diat  die  infuTjeta  ta^e  the 
«  riik  of  c^ptnftts^  ^>ttt  in  cafe  of  capture,'  ttic  inforeri 
«  do  not  pay  anyqipaiic  that  maY  ariic  in  c^& 
«  quencc  o?  capture,  if  afterwards  Velcaicdj  uiAc^  it 
«  happens  by  ihe  dan^gers  ot  the  fea^t  tor  tKcaSdU 
« tional  premium  of  one  per  cent.  Which  clauie 
^  was  dien  fubfcribed  hj  the  defendants. — Th^  jury 
^  further  find,  that  on  or  about  the  aothof  faidDecem* 
^  hcTf  1 7939  faid  brigantine  did  proceed  from  the  port 
«  of  New-Haven  to  the  Weft-Indies,  with  a  cargo  o£ 
«  American  property,  (having  no  contraband  gooda 
«<  on  board)  and  having  no  other  property,  aoid 
«  bound  to  the  ifland  of  Dominico  \  that  faid  brig- 
<(  antine  touched  at  the  illand  of  Martinico  in  bid 
<<  Weft-Indies,  a  French  ifland,  and  then  in  the  pof- 
«  fefSon  of  the  Republic  of  France  i  and  there  fold  a 
<<  partof  her  cargo,  and  on  or  about  the  21ft  day  of 
M  January  1794,  failed  from  faid  Martinico,  for  the 
«<  ifland  of  Guadaloupe,  not  having  taken  oa  board 
^  at  any  time,  previous  to  faid  failing  from  faid  Mar«s 
*<  tinico,  any  other  property  than  money,  wluch  was 
*<  the  fole  and  abfolute  property  of  the  piaintids ;  nor 
%  *  *  <<  having  on  board  any  man  or  perfon,  but  citizens  of 

<<  the  ifnite^  States  of  America }  and  on  the  25th 
^  day  of  faid  Januaryi  the  faid  brigantine  being  near 
^  die  ifland  of  Guadaloupe  in  faid  Weft^Indies,  and 
^  bound  to  St.  Ann's,  a  port  in  iaid  ifland  ;  which 
M  ifland  is,  and  then  was  an   ifland  be2on^i£^  to  and 
<«  in  die  poflefiionof  the  French  Republic,   was  cap* 
<<  taxed  by  a  privateer  fchooner,  commiflioAed  bf 
<«  the  king  of  Great  Britain,  to  cruife  againft  the  en* 
«  emies  of  faid  king,  and  was  by  faid  privateer  fpici- 
^  bly  and  againft  die  mind  and  will  of  the  mafter 
*<  of  faid  brigantine,  carried  into  the  ifland  of  Mont^ 
«  ferat ;  and  iaid  ifland  then  was  and  ever  fince  has 
«  been  owned  and  pofleflfed  by  the  king  of  Great  Bri" 
•*  tarn.     And  the  jury  further  find,  that  the  faid  brigw 
•*  andne  was  by  the  captain  and  crew  of  faid  priira- 
••  teer  libelled  before  the  prize  court  of  admiralty  of 
««  faid  ifland,  inftitutcd  and  eftabliflied  by  faid  laogf 
«  and  was  by  faid  prize  court  condemned  as  lawf«' 
''  prize  to  faid  libellants; 
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<*  And  tbe  jury  further  find  that  neither  the  plain* 
«  tiffs  or  die  captain  of  faid  brigantine^  or  cither  of 
^<  them,  nor  any  perfon  in  behalf  of  them  ;  or  tbc 
^  mafter  of  faid  brigantine,  or  either  of  them,  ever 
*^  put  in  any  claim  befbx^  faid  prize  court  for  faid 
^  brigantine,  and  that  neither  the  plaintiffs,  or  the 
«  captain,  or  the  mafter  had  either  money,  friends  or 
^corrcfpondents,  to  enable  them  to  do  die  fame— - 
<<  and  the  jury  further  find  that  by  means  of  the  pre- 

«  mifeS,   faid  l^ripntiriP  i»^^,|yt:,]|y   Inft  to  »^^p  pl^in^^ 

•«ti&— and  the  jury  furOier  find  that  one  Amos 
•^Townfend,  was  at  the  time  of  faid  capture,  mafter 
M  or  commander  of  faid  brigantine,  and  that  he  did 
<<  in  due  time,  and  in  due  form,  make  all  the  neceffary 
<(  and  accuftomed  protefts  in  fuch  cafes ;  and  that 
<<  the  plaintifis  feafonably  and  in  due  time^  gave  no- 
^  tice  to  the  defendants  of  all  the  fads  aforefaid,  and 
<<  made  due  proof  of  lofs  and  intereft  to  the  defend- 
^  ants  according  to  the  terms  of  faid  policy  ;  and  de-> 
<<  manded  of  them  the  fum  of  £900^  infured  by  faid 
<<  policy.  And  the  jury  find,  that  upon  the  exhibition 
<<  of  faid  proofs  of  the  capture  and  lofs  aforefaid,  to 
^  the  defendants,  they  did  acknowledge  the  faid  proofs 
<^  to  be  complete,  and  thereupon,  paid  to  the  plaintiffs 
^  on  or  about  the  ift  of  Auguft  1704/  ^200  lawful 
^  money,  in  part  of  ^aid  fum  infurcd  on  faidbrigah- 
^  tine  and  towyds  faid  lofa,  f  he  jury  further  nnd 
^  that  on  and  ever  fince  faid  5th  of  December  17931 
^  diere  hath  been  war  between  the  king  of  Great 
<<  Britain  and  the  Republic  of  France.  Now  if  the 
«  law  be  fo  upon  the  fafts  aforefaid,  that  the  plain- 
^  tiffs  arc  entitled  to  recover  on  faid  policy  of  infu- 
^  ranee ;  then  we  find  that  the  defendants  did  affume 
^andpromife,  &c.  and  that  the  plaintifl^  recover 
*  ;^7B3-i2-9  lawful  money,  damages  and  coft.  But 
•«  if  the  law  be  otherwife,  tiien  the  jury  find  that  the 
<^  defendants  did  not  affume  and  promife,  &c.  and 
«  find  for  them  their  coft/' 

There  not  being  time  for  the  fpecial  verdidl  to  be 
tfgitfdjthc  caufe  was  continued. 


4 
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This  cafe  was  argued  in  January  A.1).  1797,  and 
continaed  to  advife  —and  at  the  fuperior  court,  }uly 
term  17979  was  rcargaed,  and  judgment,  that  the 
law  was  fo  upon  the  fa£ls  foimd  in  the  ipecial  verdiAt 
that  the  plaintiffs  were  not  entitled  to  recover  on  Cud 
policy  of  infurancCf  and  that  the  defendants  recover 
their  coft. 

By  the  court — Although  the  policy  is  an  indemni' 
ty  and  ftipulates  againfl  captures  of  this  nature,  yet 
if  the  capture  and  condemnation  be  contrary  to  the 
law  ^  Atinrs  ^"'^  without  any  lault  m  the  owners, 

Ac4)roperty  cannot  t>c  confidered 
owners;  for  they  may  call  upon 

^ tlie^TTiit***^  '^'^^^i  tft  "lake  de» 

inatld  flBd  16  6l)tam  fatista«^'^p"|   from   th«*  gnvpm, 
i^vx  uf  (ytcat  Bntain|   ^Y^^ofr  fnKi<*Ac  have  commit- 

tea  ihe  mjury^  in  violation  of  the  

ncQtrahty ;  or  to  mate  ^  ^^jiaration  thcmfelvcs^Jbr 


teror 
in: 


JioT^otcQinp  the  owners  in  their  iuJL^rights ;  or 
for  not  obtainmg^  redrcfs  for  them  jfrom  thofe^^who 
have  injured  ~ 


tot 


By  the  capture  and  condemnation,  the  owners  were 
,  though,  it  may  be  not  fin^lbf^  deprived  of 

eir  property ;  they  ^id  TE^*^  tKf]r^f/^f#>  t^  nK^n/lnn 
all  their  claim  to  the  infurcrs  and  tg  mali;^  ^jpmand  as 
for  a  totaJjofs  ;  out  MEithouT  fuch^nabandonment^ 
or  proof  thanheir  property  was  tota^^^  finalJy^nd 
inretrievably  ipft  ;  as  that  it  was   Confumed  byfire; 


the  ocean,  pr  the  like,  they  may  no^  recover 
lol's,  as  was  demanded  indiis  cafe.     If  it. 


)r  a  total 

were  otKerwile,in  this  iUge  oi  the  buiihefs,  it  could 
not  be  known  whs^  the  average  lofs  to  the  owiiers 

unff  or  not-4^for 


is,  or  would  be,  or  yhether  an^ 

thcfe  reafons  the  court  were  clearly  oi  opimon  the 
plaintiffs  were  not  entitled  to  recover.  See  Mills  vs. 
Jletcher,  Douglafs,  219,  where  the  owners  may 
abandon  and  go  for  a  total  lofs.  i  Drnrn.  &c.  608, 
Mitchcl  t;/.  Edy,  and  6  Dum.  &c.  422,  and  Efpcn, 
Rep.  293. 
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Shipman  ^oerf.  Miller,  &c. 

ACTION  of  the  cafe  upon  a  proteftcd  bill  of  ex-     in  aflefliaj 
change,  drawn  in  Jamaica,  in  the  Weft -Indies,  f^*f*  ^" 
upon  a  merchant  in  London.  of  ezclmgc 

The  defendants  were  defaulted,  and  were  heard  in  tcftol.Ae  com 
damages.     The  court  inquired  what  rule  of  damages  will  inquire  as 
had  been  adopted  in  Jamaica,  where  the  bill  was  ^^  ^^«  cuftom 
drawn,  and  found  it  to  be  twenty  per  cent,  and  afleil^  where  A^bill 
ed  the  damages  at  twenty  per  cent,  and  the  intereft  on  was  drawn, 
the  biU  from  the  time  of  its  being  returned  and  pre- 
fented  to  the  drawers. 


Shipman  verf.  Miller,  &c. 

SPECIAL  a£tion  of  indebitatus  affurappt,  {oT£g^     .      «»  .l 
Jamaica  currency,  had  and  received  for  the  plain-  lowcdL  dam- 
tiff's  uie.  ages  in  an  ac- 

.     ,  tion  of  indeb^ 

The  cafe  was,  the  plamtiff's  yeflel  was  taken  and  tatus  aflumpfit 
carried  into  Jamaica,  libelled  and  cleared.     The  de-  ^®5  money  r©- 
fendants  were  bondsmen  for  the  clamiant,  captain  ^2^^**'*'"^^ 
Morris,   who  claimed  for  the  owners.     The  judges 
fees  were  £75*  ^^^  ^^  regifters  were  £jo,  which 
captain  Morris  paid  ;    the  defendants  not   knowing 
that  he  had  paid  them,  and  fnppofing  they  were  liable 
for  them,  detained  of  the  monies  of  the  plaintiff's  in 
their  hands  to  that  amount. 

The  cafe  was  defaulted,  and  upon  a  hearing  in  dam- 
ages, the  court  allowed  intofft  from  the  time  of  their 
ifbceiving  the  money.  .  ^ 
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James  Simonsy  &c.  verf.  Samuel  and  Benjaimn 

Payne. 

A  defeiuhnt     A   CTION  of  debt  (mbook*  demanding  £2S  law- 


A 


•tend  hi.  ple^    XX  *»^  "^on^J- 

^"^Mtti^  The  defendants  plead  in  bar,  that  having  prayed 
the  jviy.  ^y^  ^^  ^^  phmtiffs'  book,  the  fame  confifted  of  the 

A  witneft  folfewing  artidesi  and  recited  them»  amounting  la 
fluU  noc  be  /j2  lawful  money  ;  and  that  on  tbc  14A  day  of 
SSS?i^  Ai^il  A-  D.  1 79a,  they  tendered  to  Matthew  B-  ^WWt- 
liu  made  him-  tlefey,  Efq.  attorney  to  the  plaintiffs,  ^25  lawful  mo^ 
ielf  iDterefted,   ney>  in  fuH  of  debt  and  coft  to  that  time. 

after  the  party 

wuinterefted  The  plaiiftifis  traverfed  MatdiewB.  Whitdefey's 
inbitteftiaooy  being  their  attorney,  and  faid  fums  being  in  full  of 
;^e\riS      ^aiddebt.    Iffuetothejury. 

Irrc^^^e  In  the  trial.  It  was  obferved,  that  the  defendants 
Mterc^ed  he  ^^  not  averred  in  their  plea  in  bar,  that  the  fum  ten-* 
camiot  be  com-  dercd,  was  in  fa£b,  in  full  of  the  debt  and  coft^  but 
pdw  to  dif-     jjnly  that  they  tendered  it  m  full. 

The  defendants  moved  for  liberty  to  amend  their 
plea — and  the  court  gave  them  liberty  to  amend  their 
plea.  The  defendants  then  moved>  that  Matthew  B* 
Whittlefey,  who  was  attorney  to  the  plaintifi,  and 
who  gave  bond  for  the  profecution  of  faid  aAion,  at 
the  praying  out  of  the  writ,  the  plaintiffs  being  ii^- 
bitants  of  me  ftate  of  New- York,  and  to  whom  after- 
wards the  tender  was  made  of  the  debt  and  coft,  fet . 
up  In  the  plea  in  bar,  be  admitted  as  a  witnefs. 

To  which  the  plaintifFs  objedted,  on  the  ground  of 
his  iutereil  as  bondsman  aforefaid.  By  the  court — 
The  plaintifis  cannot  ohjcGt,  for  it  is  againft  the  wit* 
nefTes  intereft  to  teftify  for  the  defendants — upon 
which  the  bondsman  claimed  it  as  a  matter  of  right, 
that  he  was  not  compellable  to  teftify  againft  his  in- 
tereft, as  he  was  bondsman,  he  ftood  in  the  fame 
predicament  with  the  party,  who  clearly  was  not  conr* 
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pellable  to  give  evidence  againft  himfelf.  The  de^ 
fendants  urged  that  his  giving  of  the  bond  was  volun^ 
tary  ;  and  that  the  defendants  were  interefted  in  his 
teftimonji  and  his  making  himfelf  interefted  could 
not  deprive  them  of  the  benefit  of  his  teftixnony. 

By  the  court — ^The  parties  have  an  intereft  in  the 
teftimony  of  the  witnefles,  and  a  witnels  by  his  own 
voluntary  a£i,fiiall  not  deprive  them  of  it.  But  where 
a  perfon  becomes  interefted  by  giving  bond  for  a  par- 
ty, and  aftemvards  matters  come  to  his  knowledge, 
which  would  be  beneficial  to  the  other  party,  for  him 
to  teftify,  he  is  not  compellable  to  give  this  evidence, 
and  thereby  expofe  himfelf  to  be  fubje&ed  on  his 
bond. 


Joihua  Bailey,  &c.  verf.  Eliiha  Nickols. 


The  law  in- 


A   CnONof  the  cafe,  declaring  that  on  the  15th  ^^ 
JnL  of  January,  1794,    the  plaintiffs  wanted  to^^^^^^jj^ 
purchafe  a  quantity  of  barrel  beef  to  fend  to  the  Weft-  thlngfoM  is 
Indies.    That  the  defendant  applied  to  them  and  of-  ^'"t »«  i»  J^W 
fercd  to  fell  them   forty  barrels  of  good  cargo  beef,  ^"^ ign^TjJ^ 
well  packed  and  falted,  marked  and  branded  with  A.  feiiermiift 
Sherman,  the  infpefior'^  name  upon  it,  and  in  all  ref-  make  good  the 
pe£is  as  the  law  required  for  exportation,  at  the  price  ^^P]^^^ 
of  3  dollars  per  barrel ;  and  the  defendant  to  induce  of  any  de&a^« 
the  plaintiffs  to  purchafe  faid  beef,  did  afiirm,  declare  not. 
and  warrant  faid  beef  to  be  good  cargo  beef,  well 
packed  and  falted,  as  the  law  required.      That  the 
plaintifis,  relying  thereon,  did  buy  faid  beef  at  laid  ^^^V  '  ^, 
price.    That  (aid  beef  was  not  good,  nor  well  pack-    /  ^  j^  J§^ 
cd  and  falted  ;  by  reafon  whelibf,  faid  beef  when  \tr 
arrived  in  the  Weft-Indies  in  the  month  of  March 
next  after,   was  corrupted  and  fpoiled,  and  was  loft 
to  the  plaintiffs;  of  all.  which  the  djtpfendant  knew, 

and  the  plaintifl^s  were  ignorant,  at  the  time  ot  laid  ^ r     n  1 

purchafe.  f^S^^^^^n 

The  defendant  plead  not  guilty.    Iffue  to  the  jury.  >^  $ 

la  this  cafe  there  was  no  difputc  about  the  fadls  ; 
tbeplabtiffs  bought  the  beef  for  exportation  \  the  de- 
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fendant  fold  it  to  them  for  good  cargo  beef,  marked 
and  branded  with  A.  Sherman^  tAe  inipe^floi's  name, 
as  the  law  required,  for  8  dollars  per  barrel  :  the  beef 
when  expofed  for  fale  in  the  Weft-Indies,  in  the  be- 
gihning  of  April  following,  was  LaUlM  and  fo  bad 
that  it  could  not  be  fold — the  other  beef  ihipped  in 
the  fame  cargo,  was  well  preferved,  fweet  and  good. 
It  appeared  alfo  that  the  defendant,  when  he  fold  faid 
beef,  had  no  knowledge  of  its  being  otherwife  than 
good  ;  it  was  put  up  by  A.  Sherman^  a  fwom  pack- 
er in  Newtown,  who  fwore  that  he  put  nineteen  quarts 
of  fait  and  four  ounces  of  faltpetre  in  each  barrel  ; 
that  he  firft  threw  the  beef  into  pickle  to  take  out  the 
blood,made  of  four  quarts  of  fait  to  a  barrel  \  and  after 
about  four  days  he  took  it  out  and  packed  it  down. 
That  he  took  the  pickle  the  beef  was  firft  put  iiito^ 
.  boiled  it  over,  and  ikimmed  it ;  then  he  poured  it 
warm  into  the  beef.  This  method  had  not  been  be- 
fore pra£iifedby  this  packer,  but  he  thought  it  would 
prefcrvc  the  meat  better. 

There  was  no  doubt  aix)ut  die  beef 's  being  tainted^ 
and  fcarcely  a  doubt  but  that  the  pouring  the  pickle 
warm  into  it  was  the  caufe  of  its  being  tainted. 

Upon  thisftatcof  fa£is,  two  queftions  arofe  -,  ifty 

whether  this  a£lion  was  maintainable  upon  the  impli- 

_cd  waiT4nty»  as  no  exprefs  warranty   was   proved  to 

belnade ;  and  2d,  whether  the  defendant  could  be  11-- 

"■  able  upon  an  implied  warranty  for  felling  beef  for  ex- 

*    '  '  portation,  which  was  packed  by  the  fwom  packer^ 

iirfpeftcd  and  marked  by  him  as  thelaw  directed,  al- 

tEough  it  ihould  be  bad,  unlets  iL  was  pidVed  that  he 

knewittobebad^ 

The  jury  brought  in  their  verdift  that  the  defend- 
ant was  not  guilty.  The  court  unanimouily  diflented 
from  the  verdiS,  and  in  giving  their  opinion  to  Ac 
jury,  refolved  the  following  points,  vi2.  That  the  de- 
fendant, by  felling  this  beef  for  cargo  beef  and  alk- 
ing  and  jreceiving  ajbund  price  for  it,  did  warrant  it 
to  be  fuch  as  the  law  delcribed,  under  the  denomin** 
tion  of  cargo  beef,  and  that  it  was  found  and  good  v 


■ 
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ahd  it  not  being  fuch,  he  was  liable  to  refpond  in  dam^  I 
ages,  although  h*»  ^^  'ff"PPPt  9^  ^Q  ^"g  defe^iwy 
adlyi  Irhat  the  obje^i  of  the  legiilature  in  requiring 
pork  and  beef  to  be  forted,  well  packed  and  falted  for 
exportation,  was  toraife  its  credit  abroad,  increafe  the 
demand  for  it,  and  to  prefenre  the  health  of  mankind 
from  being  injured  by  corrupted  provifions.  The  re* 
gulations  which  the  law  has  prefcribed,  to  fecure  itd 
being  well  done,  aiid  to  prevent  any  deifed  or  impoC- 
tion  in  the  bufiiiefs,  caii  never  be  confidered  as  a  pro- 
tifJdoUf  or  indemnification,  for  ilot  doing  it  well ;  not 
affed  contrads  entered  into  between  the  parties  rela- 
tive to  faid  articles — they  ftand  upon  the  f^tp^  prm/^fj 
rteft  »^<*y  did  bcfyy^^  arid  are  contTolablebY  the  fame 
rules. 

The  jury  upon  (ecorid  confideration,  brought  in  a 
verdi6l  for  the  plaiiitifFs  to  recover,  which  Verdidi  the 
court  accepted. 

Michael  Lockwood,  adtninifthitor  of  Jabez 
Lockwood,  deceafed  verf.  Gideon  Lock* 
wood. 

YjETITION  in  chindery,  (hewing  that  faid  Jabcz'^     The  rigiit  ol 
r^  *  eftate  was   infolvent;  and  that  faid  Jabez  in- adminiftratori 
his  life  time,  on  the  6th  of  May  A.  D.  1762,  iriort-  J^'^^J^ta 
gaged  certain  lands  to  John  R.  Mycr,  defeafable  by  igfoAhcba? 
paying  a  note  for  ^^  1 06  New-Tork  tttoney,  by  the  fe  of  atikoii 
<Sth  of  May  ^.  D.  1763,  with  the  intfcreft. — ^That  on 
the  lot^diy  of  Auguft  A.  D.  1767,  faid  Jabez  paid 
£S3'^3'43^^  part  of  faid  debt,  and  died  in  Septem- 
ber 1778.     That  the  petitioner  took  adminiftration  on 
his  eftate ;  and  that  faid  John  R.  Myer  fold  and  af- 
figned  iaid  mortgaged  premifes  to  Silliman  Andrus 
in  A.  D.  1789 — ^and  that  faid  Andrus  on  the  15th  of 
February  A.  D.  1 794,  fold  and  afBgned  the  fame  to 
faid   Gideon  Lockwood,  and  that  faid  Gideon  had 
.held  the  pofleffion  and  iniprovement  of  faid  mort- 
gaged premifes  ever  fince  April  A.  D.  1780,  which 
were  worth  ^^r  80,  and  would  more  than  pay  faid 
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Acht  and  intereft— Ptaying  that  laid  Gideon  might 
be  compelled  to  releafe  back  faid  land,  and  to  pay  the 
balance  of  the  rents,  &c.  after  paying  faid  debt  and 
intereft. 

The  refpondent  admitted  faid  Jabez's  eftate  to  have 
been  reprefented  infolvent^  that  he  was  the  affignee  of 
faid  mortgaged  eilate,  for  which  he  gave  £66.  Tbzt 
he  purchafed  it  in  February  A.  D.  1 794,  but  that  he 
had  purchafed  of  all  the  creditors  of  faid  Jabez  their 
debts,  and  taken  an  aflignment  of  them,  which  a^ 
mounted  to  a  much  greater  fum  than  the  value  of  the 
mortgaged  premifes. 

By  the  petitioner*"  it  was  aufweied,  that  the  faid 
Gideon  muft  be  allowed  what  he  had  a£luaUy  paid, 
for  the  debts  he  had  purchafed,,  and  no  more  ;  and 
that  all  over  the  fum  he  paid  fliould  imtreto  the  bene^ 
fit  of  the  other  creditors,  if  any,  if  not,  to  the  heirs. 

The  refpondent  claimed  to  have  purchafed  up  all 
Ae  debts  againft  faid  Jabez.  A  doubt  remained  in 
the  minds  of  the  court  with  refpedl  to  fome  of  the 
debts,  and  the  caufe  was  continued. 

At  the  fuperior  court  holden  on  the  3d  Tuefday  of 
January  A.  D.  1797,  Gideon  Lockwood,  produced 
ai&gnments  from  all  the  creditors  of  {aid  Jabez,  of 
their  debts  to  faid  Gideon,  therein  acknowledging 
they  had  received  their  pay  of  him  in  fuU  1  upon 
which  the  court  difmifTed  die  petition  without  coft, 
on  the  ground,  that  as  the  gygi^^torp  wtrqgW  f^^Sofi*^, 
"  ~  ^    "no  rJRht  to  j>urfue  tfis^petitioft 

inbdialf  of  the  heirs. 
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Litchfield  County^  Aupi/i  Term^  A.  D.  1796. 
Thomas  Bird  verf.  Ifaac  Bird. 

ERROR  to  reverfe  a  judgment  of  juftices  Hale     The  anfwer 
and  Norton  in  a  profecution  for  ^  forcible  entry  of  a  court,  to  a 
and  detainer  brought  by  faid  Ifaac  vs.  faid  Thomas,  m^onin  ar- 
complaining  to  faid  juftices— faid  juftice  Hale  being  ^^^^^'i^ 
imus  quorum,  that  laid  Thomas  did  on  the  8th  day  and  of  law,  that 
of  April  A.  D.  1796,  with  force  and  arms,  viz.  witn  the  motion  is 
violence  and  ftrong  hand,  enter  into  a  certain  met  o^«"^^^» " 
Aiage  or  parcel  of  land  in  Salifbury,  bounded  and  de-  i^^Sindof 
fcnbed  in  faid  complaint,  of  which  the  (aid  Ifaac  was  error, 
peaceably  pofleflcd — and  did  with  force,  violence  and    ^V^  *  ^^^'' 
ftrong  hand,  deforce,  difpoflefs  and  remove  the  faid  ^^^  iVa  pfo- 
Ifaac  therefrom;  and  with  like  force  and  violence  con-  cds  on^eftat- 
tinued  to  deforce,  hold  and  detain  faid  premifes  from  ute  of  forcible 
the  faid  Ifaac;  and  praying  for  a  remedy  agreeably  «J».^»n^dc- 
to  the  ftatute  in  fuch  cafe  made  and  provided.  ^not  ord^ 

Upon  which  complaint  faid  juftices  iflued  a  war^-  Sirpoffcffion. 
rant  to  arreft  faid  Thomas  and  him  to  have  forthwi A 
before  faid  juftices  to  anfwer  to  (aid  complaint. 

The  faid  Thomas  being  taken,  a  fummons  was 
granted  to  fummon  eighteen  fuiicient  and  indifferent 
freeholders,  dwelling  near  faid  place,  to  appear  at  the 
dwelling  houfe  of  faid  I(aac  Bird,  to  ferve  as  jurors  on 
faid  complaint.  And  the  faid  jurors  being  empan- 
neled  and  fwom,  the  faid  Thomas  plead  that  he  was 
not  guilty — upon  which  iffue  w:as  clofed  to  the  jury ; 
and  the  evidence  being  takei^  and  the  parties  heard 
thereon ';  the  caufe  was  committed  ^o  xbq.  jsKyj  Ji^ho 
brought  in  their  verdi£t  that  the  defendant  was  guilty. 

The  faid  Thomas  then  moved  in  arreft  of  judg- 
ment for  the  following  reafons — ift.  That  faid  Ifaac 
provided  a  dinner  for  laid  jury,  while  attending  upon 
faid  trial,  at  his  own  expenfe,  and  for  which  he  re- 
ceived no  pay — 2d,  That  Timothy  Chittington,  the 
officer  who  fummoned  faid  jury  and  attended  faid  tri- 
al, was  coufin  by  marriage  to  faid  Kiaac — 3d,  That 
faid  officer  was  with  faid  jury  while  they  had  faid 
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^ufe  under  con^deration— 4th,  That  £aid  juftices 
had  not  jurifdi£tion  of  faid  caufe  ;  becaufe  juftice 
Hale  belonged  to  Sharon,  and  both  faid  parties  to 
Salifbuiy  ;  and  the  honorable  J.  I^orter^  £fq.  chiel 
judge  of  the  county  coorti  lived  in  Salifburr  and  coold 
Judge  between  faid  parties— 5  th,  Hiat  faid  verdid 
was  not  received  on  the  premifes  where  faid  force 
was  committed— ^th>  That  faid  verdi&  was  not  re- 
ceived until  eight  o'clock  on  Saturday  evening — 7  th, 
That  faid  Ifaac  produced  on  faid  trial  no  evidence  of 
his  title — 8th,  That  fadd  trial  was  had  at  faid  Ifaac's 
houfe  where  he  dwelt — 9tk.  That  one  of  the  jurors, 
wl^le  faid  caufe  was  on  trial,  ftayed  one  night  with 
faid  Ifaac  at  his  requeft,  and  converted  freely  with 
faid  Ifaac  and  his  wife  upon  faid  caufe,  and  received 
from  them  material  teflimony,  which  was  not  exhibit* 
ed  on  laid  trial-r-ioth.  That  faid  verdiQ  was  contra- 
ry to  law  and  evidence. 

This  motion  was  overruled  by  the  court,  who  pro- 
ceeded and  gave  judgment  that  the  jury  having  found 
the  defendant  guilty — ^that  he  be  put  out  of  uie  pof- 
'  feffion  of  faid  lands  and  that  faid  Ifaac  be  refeifed  and 
put  into  the  pofleffion — and  that  he  recover  of  the 
faid  Thomas  his  coft,  taxed  at  jfi  0-7-1 — ^and  that 
execution  be  iffued  accordingly. 

There  was  alfo  a  plea  in  statement  put  in,  to  this 
procefs — I  ft.  That  faid  juftices  upon  complaint  made, 
ought  to  have  gone  and  viewed  the  place  where  tint 
force  was  faid  to  have  been  committed-— 2d,  That  the 
trial  in  fucfa  cafes,  fiiould  be  on  the  premifes— 3(^1 
That  the  complaint  was  infufiicient.  Which  plea 
was  judged  infufficient,  and  faid  complaint  to  befuf- 
ficient. 

The  faid  Thomas  alfo  filed  a  bill  of  exceptions,  to 
the  order  of  court,  in  admitting  two  certain  writiiigs 
to  go  to  the  jury-:-one  under  me  hand  of  faid  Tho- 
mas, dated  the  26th  of  November  A.  D.  17931  where- 
in he  gave  up  the  poffeffipn  of  faid  preimies  to  his 
father  James  Bird,  and  promifed  never  to  lay  claim 
to  the  fame,  by  virtue  of  his  having  had  the  poftffio"- 
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The  other  writing  was  dated  the  19th  of  February 
A.  D.  1 794,  under  die  hand  of  James  Bird  his  father, 
-^herein  he  delivered  over  to  Ifaac  Bird,  the  pofiefflon 
of  faid  premifes,  which  he  had  received  from  his  fon 
Thomas. 

■ 

Errors  affigned  were — ift,  That  faid  juftices- ought 
to  have  adjudged  faid  plea  in  abatement  to  be  fuffici- 
cnt — 2d,  That  they  ought  not  to  have  admitted  faid 
writings  to  have  gone  to  the  jury — 3dly,  That  tjicy 
ought  not  to  have  overruled  faid  motion  in  arreft, 
without  anfwering  it.  For  thefe  and  other  errors  the 
plaintiff  in  error  prayed  faid  judgment  might  be  re- 
verfed.  Plea — ^nothing  erroneous.  The  court  found 
that  there  was  manifeft  error  in  the  judgment  com- 
plained of. 

*By  the  court — ^The  firft  and  ninth  exceptions  in 
the  motion  in  arreft,  contain  fa£ls,  which  if  true,  are 
clearly  fu£Bcient  to  fet  afide  the  verdidi.  The  anfwer 
of  the  court  was,  that  they  overruled  the  motion, 
which  leaves  it  uncertain  whether  they  found  the  mo- 
tion not  to  be  true,  or  judged  it  to  be  infufiicient  *,  for 
this  uncertainty  the  judgment  is  bad — and  it  is  inci- 
dent to  every  court,  who  are  authorifed  to  try  caufes 
by  a  jury,  to  fet  afide  their  verdi£^s  for  juft  caufe. 
In  every  record  of  a  judgment  founded  Upon  the  ver- 
diGt  of  a  jury,  the  verdift  ought  to  be  inferted,  and 
not  merely  the  opinion,  or  inference  of  the  court 
of  what  the  verdi£t  is,  and  where  the  entry  is  fo  made, 
it  is  erroneous. 

After  judgment  of  rcverfal,  the  faid  Thomas  Bird, 
moved  that  he  might  be  reftored  to  the  pofleffion  of 
the  premifes,  of  which  he  was  difpoffeffed  by  the  juf- 
tices judgment.  By  the  court,  he  can  be  reftored  to 
thecoft  he  has  paid  to  the  adverfe  party,  and  what  he 
ought  to  have  recovered  ;  but  reftoring  of  the  poffef- 
fion,  cannot  be  awarded  in  this  cafe,  any  more  than  in 
the  cafe  of  ejedlment,  where  the  party  has  taken  pof- 
feiSon  under  a  judgment,  which  the  defendant  after- 
wards gets  reverfed  by  error,  he  muft  have  recourfc 
to  hij  aAion  of  ejedment. 
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Chriftopher  Johnibn  verf.  Jefle  Saudi. 

indS^'^ot^  A  CTIONonbond,  for  jf  800,  dated  May  12th 
^boadyo^^-  -/jL  '793»  ^'^  a  condition  annexed,  that  if  the 
tiooed  to  pay  a  defendant  fliould  pay /4X4-1  i-i  I  New- York  moneys 
cemiii  fam  ac-  agreeably  to  a  bill  of  me  date  of  faid  bond,  figned  by 
2J22kofdcbti  ^^  JcAnfon  and  Smith,  in  the  pofTefiion  of  faid 
dnefrom  th^  Johnibn,  without  any  cofl  or  trouble  to  him,  then  the 
partiei  jointly,  bond  to  be  void  ;  which  faid  bill  was  a  fchedule  o£ 
the  coKt  gave  jjgjjjg  ^|^g  xx>  merchants  in  New- York  from  faid  John- 
«S^th€°^  fon  and  Smith.  The  declaration  averred  that  the 
fum  paid  by  defendant  Had  not  paid  faid  debts,  and  that  the  plain- 
the  pfaintiff,      tiff  had  been  oblifi^ed  to  pay  them. 

Irotlor  thofehe  ^  ^  ' 

wasltable  to  The  defendant  demurred  to  the  declaration.     And 

P^^*  judgment — ^That  the  declaration  was  fufficient. 

The  defendant  moved  to  be  heard  in  damages  ;  on 
^  which  it  appeared  that  the  plaintiff  had  paid  one  of 

faid  debts,  before  the  date  and  impetration  of  his  writ, 
and  that  pending  this  fuit,  he  had  paid  feveral  of 
them  ;  and  that  fome  of  them  had  been  paid  by  the 
defendant,  and  that  fome  of  them  remained  jtt  un- 
paid, on  which  both  were  jointly  liable.  The  quef- 
tion  made  was  whether  the  court  could  give  judgment 
for  any  more  than  the  plaintiff  had  paid  before  the 
commencement  of  his  a£lion  ? 

The  court  gave  judgment  for  the  whole  fum  ex- 
preiied  in  the  condition  of  the  bond,  dedudling  what 
the  defendant  had  paid. 

By  the  court — ^The  whole  penalty  of  the  bond  b 
forfeited,  and  the  defendant  has  become  liable  for  it» 
This  recovery  will  be  a  bar  to  any  after  fuit  that  may 
be  brought  upon  the  bond — it  is  not  like  a  covenant 
where  the  breaches  may  happen  at  different  times. 
This  is  a  hearing  in  damages,  and  it  is  right  and  juft 
that  the  plaintiff  fhould  recover  a  full  indemnity  upon 
the  bond  ;  and  if  the  defendant  afterwards  fluiild  be 
compelled  to  pay  any  of  thofe  debts,  an  adlion  of  in-t 
debitatus  affumpfit  will  lie  to  recover  the  monies  back 
from  the  plaintiff. 
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Daniel  and  Alexander    Elmore  verf.   Joihua 

Auftin. 

PETITION  in  chancery,  Ihewing  that  on  the  23d     a  conn  of 
of  April  A.    D.  1784,  the   petitioners  fold  a  <^I»ncery  will 
farm  of  land  in  New-Hartford,  fuppofed  to  contain  f^^^] 
three  hundred  acres,  to  Ebcnezer  Butler  and   Ebene-  rSkoVafcriTl 
zer  Butler,  jun.  for  j^402  lawful  money  ;  which  farm  enerindnwing 
was  particularly  bounded  and  defcribed  in  faid  deed  ;  *  ^^  J^*^ 
and  which  faid  Butlers  re-mortgaged  to  the   faid  El*  f^^^^o  ^u^ 
mores  to  fecure  the  purchafe  money.     That  faid  But-  tempta  to  uke 
lers,  by  deed  dated  the   15  th  of  May  A.  D,  1784,  advanugc  of  it. 
fold  and  conveyed  thirty-five  acres  of  faid  farm  on  the 
north  fide  of  it  to  David  Buder.     That  on  the  13th 
of  November  A.  D.    1786,   faid  Ebenezer  Butler^ 
jun.  fold  and  conveyed  all  his  right  and   title  to  faid 
farm,  unto  Jefle  Butler.     That  on  the  28th  day  .of 
February,  1787,  the  debt  for  which  it  was  mortgaged 
not  being  paid,  it  was  agreed  between  the  faid  El- 
mores  on  one  part  and  the  faid  Ebenezer  and  Jefle  But- 
ler on  the  other  part,  that  the  faid  Elmorcs   fliould 
give  up  faid  mortgage  \  and  that  the  faid  Butlera 
Ihould  re-convey  to  faid  Elmores  the  whole  of  faid 
farm,  excepting  the  thirty-five  acres  fold  to  David 
Butler,  and  which  they  confidered  and  reprefented  to 
be  but  thirty  acres ;  which  faid  Elmores  agreed  to  ac- 
cept on  account  of  the  original  purchafe  ignoney — ^and 
applied  to  a  juftice.of  the  peace  and  informed  him  of 
the  quantity,  fituation  and  bounds  of  the  land,  and 
of  their  agreement,  and  defired  him  to  draw  proper 
deeds,  for   faid  Butlers  to   execute,    which  would 
give  cffe£l  to  faid  agreement.      That  faid  juftice  by 
miftake  drew  the  deeds  in  the  following  manner,  viz. 
a  certain  piece  of  land  in  New-Hartford,  containing 
one  hundred  and  thirty  five  acres,  being  a  part  of  a 
farm  containing  about  three  hundred  acres,  and  bound- 
ed the  fame  as  in  the  firft  deed,  from  the   Elmores 
to  Ebenezer  and  Ebenezer  Butler,  jun.    That  the  deed 
figned  by   Ebenezer  Butler,   was    with  warranty  i 
and  the  deed  figned  by  fiud  J^e  Butler,  was  a  quit- 
claim of  all  his  right,  title  and  intereft  to  one  hundred 
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and  thirtj-fire  acres  of  land,  being  a  part  of  a  fanfi 
containing  about  three  hundred  acres — that  the  f^dd 
Ebenezer  and  Jefle  Butler,  being  tenants  in  common^ 
the  quit-claim  of  all  (aid  ]etk  Butler's  right  in  one 
hundred  and  thirty*five  acres  df  (aid  common  eftate 
pafled  only  a  moiety — ^that  Ebenezer,  the  other  tenant 
m  common,  by  his  deed  of  bargain  and  fale,  convey- 
ed one  hundred  and  thirty-five  acres,  out  of  two  hun- 
dred and  feventy  acres,  thirty  acres  being  fold  to  Da^ 
vid  Butler.      Said  petition  alfo  ftated  diat  faid  farm 
was  found  to  contain  three  hutidred  add  twenty-five 
acres  \  and  that  deducing  the  thirty-nve  acres  con- 
veyed to  David  Butler,  left  two  hundred  and  mnety 
acres,  inftead  of  two  hundred  and  feventy  as  was  fup- 
pofed.     That  faid  Elmore  received  faid  deed,  and 
took  poflellion  of  faid  farm,  and  difcharged  faid  debt, 
fuppofing  faid  deeds  conveyed  to  them  the  whole  of 
faid  two   hundred  and  ninety  acres  ;  and  that  faid 
Jofhua  Auftin,  knowing  of  the  agreement  of  the  par- 
ties aforefaid,  and  obferving  that  faid  deeds  from  faid 
Ebenezer  and  Jefle,  conveyed  only  one  hundred  and 
thirty  five,  and  the  half  of  one  hundred  and  thirty 
five  acres  of  faid  whole  tnCt  he  applied  to  faid  Jefle 
and  Ebenezer  Butler,    and  for  a  trifling  confideratibh 
obtained  from  them  a  quit-claim  deed,  dated  2 jd  of 
February  1793,  of  all  their  right  and  intercft,  in  and 
to  faid  farm — by  force  of  whioi,  he  got  the  legal  title 
to  about  eighty  feven  acres  of  land  in  faid  farm,  which 
was  moft  equitably  f;ud  Elmores.     That  faid  Auftin 
entered  into  poflemon,  and  the  faid  Elmores  brought 
their  a£kion  to  eje£i  him,  and  in  a  trial  of  that  caufe 
they  firft  difcovered  faid  miftake  in  faid  deeds.     Tliat 
the  petitioners  were  remedilefs  at  law,  and  that  they 
had  loft  their  land  by  the  miftake  made  by  the  juftice, 
in  whofe  judgment  and  ikill  they  placed  confidence 
in   drawing  laid  deeds — ^praying  that  faid   miflake 
might  be  fct  rig^t,  by  ordering  and  decreeing  that 
faid  Jofhua  Auftin  releafe  to  the  petitioners,  all  the 
nght  he  hid,  by  force  of  faid  deeds  from  find  Ebenc- 
scr  and  Jefle  Butler. 
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Tliis  petition  wa^  heard  and  granted — and  a  decree 
pafled,  that  {aid  Auftin  ihould  releafe  faid  lands  to 
the  petitioners^  under  a  penalty,  and  pay  the  coft  of 
this  petition. 

By  the  court-^The  petitioners  are  entitled  to  relief 
on  two  grounds — ift,  on  account  of  the  miftake  of 
the  juftice  in  drawing  the  deeds — and  2dly,  on  ac** 
count  of  the  fraud  pra&ifed  by  the  refpondent. 

Mary  Porter,  relifl:  of  Mark  Porter,  deceafed,  * 
and  five  minor  children,  verf^  Jabez  Bacon. 

PETITION  in  chancer/,  (hewing  diat  faid  Mark,    Chancery  will 
in  his  life  time,  viz.  on  the  14th  of  Auguft  °°^  "^^^^<^  ». 
A.  D.  1783,  with  one  Ward  Peck,  contraacd  to  pur^  CXnd  for** 
c^fe  of  faid  Bacon,  atra£k  of  land,  containing  eighty  adeedof  laD<H 
acres,  for  the  fum  of  £\(>o  lawful  money,  payable  as  upon  paying  up 
follows,  viz.  one  note  lor  ^60  payable  in  two  years  ^*  ^A^aS^dT* 
from  £aid  14th  of  Auguft  1783,  with  intereft  ;  one  notes  are  paid, 
do.  in  three  years ;  one  do.  in  four  years  \  one  do.  in  although  the 
five  years  ;  one  do.  in  fix  years  ;  one  do.  in  feveu  jandii  taken 
years  ;  all  faid  notes  being  on  intereft-^and  that  faid     ^  ' 
Jabez  would  give  a  bond  in  the  penal  fum  of  ^1000 
that  he  would  convey  to  them  faid  tra£t  of  land,  upon 
their  paying  all  faid  notes  by  the  times  therein  fpecifi- 
ed;  which  faid  notes  and  bond  were  executed,  and  by 
agreement  of  faid  Bacon,  the  faid  Mark  and  Weird  en- 
tered into  the  pofleflion  of  faid  land,  and  ufed  and  im- 
proved it  about  four  years,  it  being  in  a  wildernefd 
ftate ;  and  they  having  failed  to  pay  any  of  faid  notes, 
they  quitted  the  poflfeflion,  and  faid  Bacon  entered  and 
had  ever  fince  had  the  pofleflion  and  improvement  of 
the  fame.     That  faid  Bacon  liad  recovered  judgment 
upon  one  of  faid  notes  for  the  fum  of  ^91-10  dama- 
ges, and  ;f  9-7-8  coft  \  for  which  he  had  execution, 
dated  the  7th  of  February  A.  D.  1793,  which  execu- 
tion faid  Bacon  caufed  to  be  levied  and  fatisfied  by  two 
trafis  of  land  of  the  faid  Mark  Porter's,  one  contain- 
ing thirty  fix  acres  and  forty  fix  rods,  the  other  pieco 
containing  three  acres  and  one  hundred  and  eleven 

H  h  h 
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rods,  particularly  defcribed  in  the  petition.    That  faid 
Mark  Porter,  died  fn  Odober  1 794,  and  his  eftate 
was  reprefented  infolventi  andcommiflioners  were  ap- 
pointed, who  had  allowed  againft  faid  eftate  for  Cud 
Peck's  improvement  of  faid  farm  faid  four  years,  and 
for  the  timber  cut  upon  it,  ^11  lawful  money,  which 
the  adminiftrator  was  liable  to   pay  \  whereby  faid 
Jabez  had  got  faid  land  and  an  allowance  for  the  ufe 
and  improvement  of  it,  while  it  was  in  the  poBeflion 
of  faid  rorter  and  Peck  ;  alfo  had  recovered  faid  two 
pieces  o(  land  in  payment  of  one  of  faid  notes  given 
for  faid  land — spraying  that  faid  Jabez  be  decreed  to  re- 
convey  the  two  pieces  of  land  taken  by  execution  afore- 
faid,  to  the  minor  heirs  of  faid  Porter,  fo  as  that  the 
faid  Mary  Porter  might  have  her  dower,  or  in  fome 
other  way  to  grant  relief. 

Thb  petition  was  heard  at  large  upon  the  merits. 
The  fa£ks  dated  in  the  petition  were  all  proved  and 
admitted  :  Alfo  a  further  h&  was  fhewn  by  the  ref- 
pondent,  viz.  that  faid  Bacon  had  fued  another  of  thefe 
notes,  which,  after  many  trials  in  the  law  and  much 
cxpenie,  he  finally  failed  of  recovering.  Said  Bacon 
alfo  fet  up  a  claim  that  faid  farm  was  of  lefs  value,  on 
account  of  what  faid  Porter  and  Peck  had  done  upon 
it.  And  that  thefe  matters  ought  to  be  offset  againft 
the  judgment  he  recovered  on  faid  note. 

The  court  difmiiTed  the  petition,  upon  the  ground 
that  the  petitioners  had  no  relief  in  chancery  ;  that 
the  tranfadion  mufl  be  confidered  as  a  mortgage,  and 
the  petitioners'  remedy  was  only  by  paying  up  the  re- 
mainder of  faid  notes. 

Judges  Root  and  Mltchel  diffented  from  the  opin- 
ion of  the  court,  for  the  following  reafons,  viz. 
This  bond  contains  an  agreement  on  the  part  of  Ba- 
con to  convey  faid  land  upon  payment  of  the  notes ; 
and  a  court  of  chancery  would  unqueflionably  order 
Bacon  to  convey  the  land  upon  payment  of  the  mon- 
ey, although  it  fhouldnot  be  paid  or  tendered,  till  af- 
ter the  time,  fpecified  in  the  bond,  fhouldbe  elapfed. 
Yet  it  is  a  perfonal  agreement  only,  and  does  not  run 
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with  the  land,  as  is  the  cafe  of   a  mortgage,   nor 
would  payment  of  the  money  precifcly  by  the  time 
inveft  die  payer  with  a  title,  but  he  muft  rcfort  to  a 
court  of  chancery,  to  obtain^a  deed  by  enforcing  a  fpe- 
cific  execution  of  faid  agreement.     Befides,  the  title 
upon  record  is  an  abfolute  title  in  faid  Bacon  ;  and 
the  bond  is  a  private  agreement,  under  the  control  of 
the  party  and  cannot  zffcCt  purchafers.     This  is  a  ve- 
ry hard  cafe  on  the  part   of  the  petitioners.     Bacon 
has  recovered  about  / 1  GO  of  the  price  of  faid  land> 
he  has  recovered  pay  lor  ,the  ufe  and  improvement  o£ 
this  land,  and  alfo  for  the  timber  cut  upon  it  while  in 
the  poflef&on  of  Porter  and  Peck,  and  has  got  the 
land.     It  is  felf-evident  that  this  is   not  right.     M^ 
£wen  vs,  Hannah  Wells,  Root's  Reports,  2o2.     It 
has  been  decided  that  a  mortgagee   may  purfue  his 
remedy  upon  his  bond,  or  upon  the  mortgage,  or  up- 
on both.     If  he  recovers  the  money  upon  the   bond, 
it  difcharges  the  morttgage  ;  if  he  takes  the  mortgaged 
premifes  and  makes  them  his  own,  by  foreclofing  the 
equity  of  redemption,  the  bond  or  debt  is  thereby  paid 
and  difcharged.     Indiiscafe,  Porter,  &c.  after  four 
years' occupation,  not  having  been  able  to  pay  any 
thing  upon  faid  note,  quit  the^premifes,  and  reugned 
them  up  to  Bacon.     Bacon  takes  back  the  land,  en- 
ters into  the  pofleiBon,  and   has  continued  in  ever 
fince.     In  this  cafe  there  is  no  fuch  thing  as  an  equity 
of  redemption  to  be   foreclofed ;  there  is  an  agree- 
ment to  convey  on  certain  conditions,  which  a  court 
of  chancery  will  enforce  fpecifically,  and  will  relieve 
againft  the  lapfe  of  time,  in  cafe  any  thing  happened 
that  the  money  could  i\ot  be  paid  at  the  time.     Por- 
ter's quitting  die  land,  and  Bacon's  receiving,  accep- 
ting and  entering  upon  it,  was  a  pradical  declaration, 
that  he  took  the  land  to  himfelf,  which  in  the  nature 
of  the  thing  was  a  fadsfa^ion  and  difcharge  of  faid 
Pb0te$. 
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David  CrdTey  verf.  Elijah  Phelps,  &C  heira 
d  Abel  Phelps  and  i  ■      lillie. 

Chancery  wiU  T^ETITION  in  chancenr,  (hewing  that  faid  Abd 
not  decree  a-      J^  jn  thc  month  of  March  A,  D.  1 777,  for  a  valu^ 
IdTpurc^Mfer    ^^^  confidcTation,  fold  and  conTcycd  by  deed,  two 
for  valuable       hundred  and  feventy-four  acres  of  land,  in  Norfolk, 
coofideration,    to  Ifaac  Pettibone — and  that  faid  Ifaac  for  a  valuable 
without  notice,  conijdcration,   fold  and  conveyed  ^e^  fame  lands  to 
the  petitioner — that  the  deed  from  faid  Abel  to  fud 
Ifaac  was  not  put  upon  record,  and  was  loft,  or  had 
got  into  .the  hands  of  the  heirs  of  faid  Abel — that 
faid  Abel  was  dead,  and  faid  Ifaac  had  become  a  bank- 
rupt— that  faid  Elijah  one  of  the  heirs  of  faid  Abel, 
had  purchafed  of  moft  of  the  other  heirs  their  (hares 

— and  had  fold  eighty  acres  of  faid  land   to 

Lillie,  who  had  knowledge  of  faid  tnknfadions-^— I'ray- 
ing  that  the  petitionees  might  be  compelled  to  give 
deeds  proper  to  inveft  him  with  the  title  to  faid 
land. 

The  court  heard  the  petition  on  thc  merits  and 
found  the  fads  to  be  true,  except  the  fcience  of  faid 
Lillie,  and  granted  relief  againft  faid  heirs  as  to  alt 
the  land,  but  the  eighty  acres  conveyed  to  faid  lillie, 
and  negatived  the  petition  as  to  faid  Lillie  \  for  it 
appeared  that  he  was  a  bona  fide  purchaicr  for  a  val-i 
uable  confideration,  without  any  notice  of  (aid  deed 
to  faid  Ifaac. 

Ranny  and  Wolf  ver/I  Jo(hua  Church. 

A  petition  for  TlETITION  for  a  new  trial,  in  an  afiion  of  aiTault 
«  new  trial,  \^  and  battery,  brought  by  faid  Church  againft  the 
brought  againft  petitioners  and  one  Caflin — ftating,  that  on  the  trial 
ha^b<«n  ac-°  ^  ^^^^  adiion,  faid  Caffin  was  acquitted  by  thc  jnryi 
quitted  in  an  and  faid  Ranny  and  Wolf  were  found  guilty — praying 
a(ftion  of  for  a  new  trial,  on  the  ground  that  the   petitioners 

him^Md*Si?n  ^^"^  ^^^^  ^°  ^rizz  their  innocence  by  the  teftknony 
will  notexclude'  ^^  ^^d  Caffin.  Thc  refpondcnt  faid  Church  objeded 
kirn  from  tefti-  againft  faid  Callings  teftifying,  on  the  ground,  that  he 
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had  brought  a  petition  for  z  new  trial  againft  (aid  fying  for  the 
CaiTm  in  the  fame  caufc,  which  petition  was  now  de-  ^^?"  upon  a 
pending-^alledging  therein  that  he  had  difcovered  b?  them.  ^^ ' 
new  evidence  fuiScient  to  convift  faid  Cailin. 

Bj  the  court-— It  appears  by  the  records  of  this 
court  that  Caffin  is  not  interefted,  and  Church  bring- 
ing forvrard  a  petition  againft  Caflin  fot  a  new  trial, 
will  not  exclude  him  from  teftifying. 

Abraham  Nelfon  verf.  Jedidiah  Hubbel,  execu- 
tor of  Hendrick  Winegar,  deceafed. 

ERROR  to  reverfe  ^  judgment  of  the   county     a  creditor  to 
court,  in  an  a£tion  of  debt  on  a  bond,  execut-  aninfolyentef- 
ed  by  faid  deceafed,   on  the  3d  of  June  1773,   for  ^atc»  ^^^^o 
/177.15.8,  New-York  money-writ  dated  4th  of ';;^^^^lf^^ 

March  1 79 1 .  faving  cUufc  ]« 

The  defendant  plead  in  bar  to  faid  a£lion — ^that  on  jnntt  be  wlth^ 
the  14th  of  February  1787,  he  exhibited  to  the  court  in  it  himfclf. 
of  probate  a  true  and  perfe^  inventory  of  the  eftate  of 
faid  Hendrick  Winegar,  and  at  the  fame  time  repre- 
fented  faid  eftate  to  be  infolvent ;  and  commiffioners 
were  appointed  by  faid  court,  to  examine  and  adjuft 
the  claims  of  the  creditors,  and  to  make  return  on  the 
I  ft  of  April  then  next  -,  that  on  the  i8th  of  faid 
April  faid  commiflioners  made  their  report  to  faid 
court,  which  was  accepted  ;  and  that  the  plaintiff  did 
not  exhibit  faid  bond  to  faid  commiffioners,  nor  had 
the  fame  ever  been  allowed  by  them ;  and  that  the 
debts  allowed,  and  the  charges  againft  faid  eftate,  ex* 
ceeded  the  fum  the  whole  eftate  was  fold  for. 

The  plaintiff  replied,  that  faid  executor  had  omit* 
ted  to  inventory  fundry  articles  of  perfonal  eftate,  and 
debts  due  to  faid  eftate,  the  property  of  faid  deceafed, 
viz.  and  enumerated  the  articles,  amounting  in  all  to 
;ibout  the  fum  of  jf  140  ;  all  which  eftate  fo  (hewn  by 
the  plaintiff  was  not  inventoried  by  the  defendant 
within  the  time  Umited  by  faid  court  for  fettling  faid 
eftate  ;  nor  before  the  date  and  impetration  of  the 
plaintiff's  writ. 
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The  defendant  rejoined — ^he  admitted  that  £ud  ar^ 
tides  were  not  put  into  the  firft  inventory,  exhibited 
on  the  14th  of  February  1787,  but  that  foon  after  faid 
articles  mentioned  in  the  plaintiff's  reply,  came  to  his 
knowledge  and  pofleflion,  he  caufed  them  to  be  inven- 
toried in  four  feveral  inventories,  in  addition   to  the 
firft,  viz.  one  on  the  20th  of  March  1793  ;  one  on 
the  aoth  of  June  1 793  j  one  on  the  a5th  of  }anuary 
1794  I  and  one  on  (he    nth  of  Auguft  1794  »  sdl 
which  had  been  exhibited  to  and  accepted  by  faid 
court  of  probate — and  that  the  plaintiff  ought   to  be 
barred,  without  that,  that  the  feveral  articles  mention- 
ed in  the  plaintiff's  replication,  were  fo  difcovercd  and 
{hewn  by  him  the  plaintiff,  as  in  faid  replication  is 
alledged. 

The  plaintiff  demurred  to  the  defendant's  rejoinder. 
The  county  court  gave  judgment  that  the  rejoinder  of 
the  defendant  was  fuihcient,  and  that  he  recover  his 
coft. 

Error  afhgned  generally — and  nothing  erroneous 
plead. 

In  confideration  of  this  cafe  two  que&ions  arofe, 
viz.  firft,  whether  the  plaintiff  had  brought  himfelf 
within  the  faving  of  the  ftatute — ad,  if  he  had,  was 
this  the  proper  remedy  ? 

By  the  court — The  true  folution  of  the  firft  quef- 
tion  depends,  upon  the  meaning  of  thefe  words  in  the 
llatute,  <<  Odier  and  further  eftate,  &c.  not  before  dif- 
«<  covered  and  put  into  the  inventory  .'*  There  was  no 
time  limited  in  this  cafe,  in  which  the  executor 
iliould  fettle  the  eftate,  only  a  time  for  the  creditors 
to  exhibit  their  claims  to  the  commiffioners,  and  in 
which  they  fhould  make  their  report.  The  ftatute  is, 
*«  that  if  upon  the  report  of  the  commifBoners  the 
*<  eftate  appears  to  be  infolvent,  the  judge  (hall  fct 
"  out  to  the  widow  her  dower,  and  neceffary  fumi- 
"  ture,  and  fhall  order  the  remainder  of  faid  eftate  to 
«  be  fold,  including  her  dower,  with  the  incum- 
•<  brance  j  and  after  full  payment  of  debts  of  a  ccr- 
«  tain  defcription,  and  charges,  &c-  the  refidue  to  ba 
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<<  paid  to  the  feveral  creditors,  who  Iiave  fubftantiated 
<<  their  claims  according  to  faid  a£l,  in  proportion  to 
*«  the  fums  to  them  refpc£tively  owing."  To  what 
time,  or  tranfadion,  has  the  words  not  before^  relation  ? 
To  the  time  of  making  out  the  average,  or  to  the  time 
limited  for  the  creditors  to  exhibit  their  claims  in  ? 
The  latter  is  the  next  foregoing  antecedent,  as  fet  down 
in  the  ftatute  y  but  the  former  feems  to  be  the  true 
fpirit  and  reafon  of  the  ftatute  j  for  it  is  very  clear, 
that  it  is  not  intended  that  the  average  made  out  fhould 
be  any  way  infringed  and  broken  in  upon — and  there  is 
nothing  more  common  than  for  additional  inventories 
to  be  exhibited,  even  after  the  return  of  the  commif- 
fioners  is  made  ;  and  the  average  is  made  upon  the 
whole  eftate  contained  in  all  of  diem.  But  in  this 
cafe  there  is  no  averment,  either  of  the  time,  or  of  the 
izQ,  of  difcovering  this  eftate.  The  plaintiff  fays 
the  defendant  omitted  to  inventory  certain  articles  of 
eftate,  all  which  t&zVt^fo  Jbetvn  by  the  plaintiff,  was 
not  inventoried,  &c.  but  there  is  no  averment  that 
the  plaintiff  ever  difcovercd  or  fliewed  any  eftate  of 
the  deceafed  to  the  defendant,  to  which  the  words,  fi 
Jbewn^  can  refer — fo  that  the  plaintiff  hath  not  made 
out  a  cafe,  which  can  bring  up  the  queftion  fairly. 

In  the  cafe  of  Leavenworth  vs,  Timothy  Jones, 
admininiftrator  on  the  eftate  of  William  Jones,  de«- 
ceafed,  in  an  adiion  of  debt  on  book.  The  plaintiff 
demanded  one  hundred  pounds  as  being  due  from 
the  faid  William  Jones,  by  book  at  the  time  of  his 
deceafe. 

The  defendant  plead  in  bar,  that  faid  Jones's  eftate 
was  duly  teprefented  and  found  to  be  infolvent  5  and 
fet  forth  the  inventory  of  his  eftate,  and  the  debts 
allowed  and  reported  by  the  commiiTioners ;  allcdg- 
ing  that  the  plaintiffs  debt  was  not  exhibited  to  faid  ' 
commidioners,  nor  allowed  by  them,  and  that  faid 
eftate  was  fettled  ;  and  that  the  defendant  had  clcfed 
his  account  with  the  judge  of  probate  ;  and  that  by 
the  laws  of  the  ftate  the  plaintiff  was  barred  of  any 
recovery. 
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The  plaiBtiff' replied^  and  admitted  faid  dcceafed's 
eftate  to  be  infoWenty  and  that  his  debt  was  noteihib^ 
ited  to  faid  commiflBoners  nor  aUowed  $  yet  he  bJA 
William  Jones  died  Tefted  and  poffcfkd  of  fundrf . 
parcels  of  land  atid  other  eftate  to  the  amount  of  more 
than  five  hundred  pounds  value,  which  was  particu-^ 
larly  fet  forth  and  defcribed,  and  wluch  was  not  put 
into  the  inventory  of  faid  William  Jones*  eftate ;  and 
which  the  plaintiff*  had  fince  difcorered. 

The  defendant  demurred  to  the  reply  of  the  plain-* 
tiff»  and  judgment  of  the  fuperior  couTt»  that  the 
piaintiff^s  reply  was  fufficient  and  for  him  to  recover 
^72  damages  and  coft. 

This  judgment  was  teverfed  in  the  fupteme  court 
of  errors  in  Odiober  A.  D.  1 789,  upon  a  writ  erf  er- 
ror brought  by  faid  adminiftrator — and  for  the  foU 
lowing  reafons  :— 

^<  It  is  our  opinion  thattio  adminiftrator  is  liable  to 
any  fuit  upon  an  infolvent  eftate^  which  appears  by 
the  records  of  the  court  of  probate,  to  {iave  been  fully 
fettled  ;  and  can  only  be  liable  upon  the  ground  of 
hegle€t  or  mifcondudlj  efpecially  pointed  out  in  the 
plaintiff^s  declaration.  For  to  admit  creditors  who 
have  never  exhibited  their  claims  to  the  commiffion- 
ersy  to  maintain  anions  upon  other  principles,  would 
involve  the  moft  vigilant  adminiftrator  in  controvert 
f]e4,  uncertain  both  in  their  nature  and  confequences ; 
and  would  be  inconfiftent  with  the  analogy  and  gen- 
eral  policy  of  law,  and  with  that  fecurity  which 
a  necefiary  -truft  ought  to  receive,  to  induce  perfons 
of  difcretion  to  accept  it.  Any  ncgleft  or  mifcon- 
du£l  of  an  adminiftrator  in  conducting  the  fcttlcment 
of  an  eftate,  will,  upon  being  fpecially.  difclofcd  and 
proved,  fubjc<ft  him  immediately  to  anfwer  damages 
refulting  therefrom." 

As  to  the  fccond  queftion,  whether  this  is  the 
proper  remedy  ?  Tlie  law  is,  that  no  procefs  in  law, 
except  for  debts  of  a  certain  defcription,  fhall  be  ad- 
mitted or  allowed  againft  the  executors  or  adminiftra- 
tors  of  any  infolvent  eftate,  fo  long  as  the  fame  fliall 
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be  depending,  &c.  This  paragraph  takes  away  the 
remedy  the  creditors  have  in  the  ordinary  courfe  of 
law,  whilft  the  infolvency  is  pending  before  the  court 
of  probate ;  and  (huts  them  up  to  the  only  remedy  be- 
fore the  commiflioners.  Then  comes  the  paragraph 
which  declares  that  whatever  creditor  fhall  not  make 
out  his  or  her  claim,  with  fuch  commiflioners,  fhall 
forever  after  be  debarred  of  his  or  her  debt,  unlefs  he 
or  (he  can  fhew,  or  find  fome  other  or  further  eftate 
not  before  difcovered  and  inventoried. 

It  is  very  clear  that  the  law  intends  Aat  the  credi-^ 
tors  who  have  had  their  debts  allowed,  fhould  have  the  ' 
benefit  of  all  the  eftate  which  at  that  time  had  been 
difcovered  and  inventoried — and  thatthe  eftate  thecre- 
ditor  fhould  after  difcover,  fhould  be  the  only  fund 
from  which  he  fhould  derive  payment ;  the  remedy 
therefore  muft  be  fuch  as  applies  itfelf  to  the  new  dif- 
covered eftate  only,  and  that  will  not  fubje£l:  the  ex- 
ecutor any  further.  The  moft  natural  and  feafable 
method  would  be,  for  the  creditor  firft  to  apply  to  the 
executor,  fhew  him  the  eftate,  and  get  an  inventory 
of  it  made  and  returned  to  the  court  of  probate ;  then 
to  move  the  court  to  open  the  commiflion  of  the  com- 
miffioners,  in  order  to  examine  his  claim,  and  00  its 
being  allowed,  to  order  theiale  of  the  eftate,  and  out 
of  the  avails,  after  dedudliog  the  charges,  to  pay  his 
debt,  or  his  average — ^for  a  perfbn  difcovering  other 
and  further  eftate,  will  not  entitle  him  to  it,  unlefs  he 
has  a  juft  debt,  and  this  muft  be  afcertained  by  the 
comnuffioners,  or  at  law.  A  queftion  may  then  arife 
in  what  proportion  he  ftiall  be  paid,  whether  his  ave-* 
rage  only  with  the  other  creditors,  or  in  full  of  his 
debt,  provided  the  new  difcovered  eftate  is  fufiicient. 
The  words  of  the  ftatute  are,  that  he  fhall  be  barred 
of  his  debt,  unlefs  he  difcovers  other  eftate,  &c.  which 
feems  to  imply,  that  if  he  does,  he  fhall  be  entitled  to 
his  fuU  average  in  the  whole  eflate,  as  far  as  fuch  new 
difcovered  eftate  will  go  j  and  this  can  be  no  injury  to 
the  other  creditors.     The  judgment  pf  the  court  was, 

I  i  1 
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that  tihcre  was  sothbg  erroneoud  in  ikyt  jadgttenf 
compbaicd  of. 

Doty  and  Olmftead,  adtniniifattdrs  of  Saffiod 
Judfon  verf.  George  White. 

The  cowtwiU  T^ETITrON  for  a  new  trial,  in  an  aftiotl  of  book 
Dotgnotanew  Jl  ^^^^*  '"^  which  (aid  White  declared  that  the  faid 
trial  00  the  Samuel,  at  die  time  of  his  deceafe,  was  juftljr  inddbt* 
gnmnd  otOxiA  ^d  to  him  die  fum  of  ^80  lawful  money— writ  dated 
Sr  partyouT  die  8th  of  July  1793  -»  which  a€don  came  to  the  ad- 
of  a  jnft  de-  jouTDed  fi^pcTior  court  in  Norembei  1 79f|»  whett  the 
defendants  prayed  oyer  of  the  plaintiff's  account,  and 
the  whole  of  which  was  charged  before  the  year  A* 
D.  1786,  vi2.  from  1770  to  1775. 

Upon  which  the  defendants  plead  that  faid  dect^ 
ed,  at  the  time  of  his  death,  owed  the  plaintiff  nothing 
by  book,  &c.    Iffue  to  the  eourt. 

The  defendants  rdied  upon  giving  die  ftatute  of  U* 
mitations  in  eridence ;  but  as  the  iflue  referred  bade 
to  the  time  of  faid  Judfon's  death,  which  was  in  A.  D« 
i777»  ^ben  faid  debt  was  not  out  lawed*  The  court 
fcmnd  the  iffue  in  faTor  of  die  plaintiff. 

The  petitioner  now  prayed  for  a  new  trial — ift,  up- 
on the  ground  of  mifpieading — ^and  2d,  bccaufe  faid 
deceafed  had  a  book  againft  faid  White,  which  was 
not  brought  in  on  faid  former  trial. 

Plea  in  abatement,  in  nature  of  a  demurrer  to  die 
petition.  And  judgment— That  the  plea  was  fuffici* 
ent. 

By  the  court — ^The  petitioners  not  exhibiting  faid 
account  in  faid  former  trial,  was  their  own  latch  and 
tiegligence.  Whenever  a  party  has  miffed  his  plea, 
which  would  have  faved  him  in  a  juft  caufe,  the  court 
will  give  liberty  for  him  to  alter  his  plea,  or  grant  a 
new  trial  in  the  caufe.  In  this  cafe,  there  is  no  pre- 
tence but  that  the  debt  was  juftly  due  to  the  plaintiff, 
only  that  they  might  have  cut  the  plaintiff  off  from 
recovering  it,  by  pleading  the  ftatute  of  limiutions,had 
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liiey  pleM  it  prppeily  i  »ad  now  they  aflc  for  a  new 
(rialj  in  order  to  plead  the  ftatute,  and  bar  the  plain- 
tiff pf  his  right.  Ilie  court  have  in  no  inftance  grants 
Qd  a  new  tnal»  to  take  a  legal  adTantage,  to  throw  the 
party  out  of  a  juft  demapd. 


Doty  verf  Thomas  Judfon,  &c.  m  right 
of  his  wife  Elizabeth,  and  the  reft  of  the 
heirs  of  3amuel  Judfon,  deceafed* 

PETITION  in  chancery,  Ihewing  that  the  peti-  Chancery  wffl 
tioner  and  AbigaU  Olmftead,  the  relia  of  ^am-  ^^Jt^^^^ 
v^i  Judfonj  deceafed,  were  in  February  A.  D.  1780,  bdoae  by  inif« 
appointed  adminiftrators  on  the  eftate  of  faid  Samuel  take  or  other-' 
Judfon  ;  that  difpute*  arofe  between  him  and  the  heirs  ^*^*»  "1^*  . 
of  faid  Samuel,  decealed,  and  that  the  petitioner  ^^^^^^l^,^ 
agreed  with  faid  Thomas  in  behalf  of  himfelf  and 
wife  and  the  heirs  of  faid  Samuel,  to  fubmit  faid  dif« 

«iute$  to  the  abitrament  and  final  award  of  certain  ar- 
itrators,  by  them  mutually  chofen  \  in  manner  fol* 
lowing,  viz*  the  petitioner  to  account  for  all  the  pro- 
perty belonging  to  the  eftate  of  faid  Samuel,  which 
nad  in  any  way  come  into  his  hands,  either  as  execu* 
tor  de  fon  tort,  or  as  adminiftrator ;  but  not  to  be  ac- 
countable for  any  propertv  of  faid  Samuel's,  which  had 
come  into  the  hands  of  (aid  heirs,  or  of  the  faid  Abi- 
gail, either  before  or  fince  her  intermarriage  with  Sa- 
muel Olmftead-r-tfae  parties  to  be  admitted  as  wit- 
nefles  before  faid  arbitrators. 

That  faid  arbitrators  after  hearing  faid  caufe,  found 
due  from  the  petitioner  to  *  faid  heirs,  the  fum  of 
^240-7-9  lawful  money,  which  they  awarded  him  to 
pay  faid  heirs,  and  ;^  17-12-9  coft ;  and  judgment  and 
execution  had  been  finoe  recovered  againft  him,  for 
the  benefit  of  faid  heirs,  for  the  fums  awarded  as 
aforefaid. 

That  before  faid  arbitrators,  faid  Hiomas  charge4 
Ae  petitioner  with  the  fum  of  ^^  100  New- York  mo- 
ney, received  of  Stephen  Phtt,  in  June  A.  D.  1777, 
which  he  had  not  accounted  for  \  that  the  petitioner 
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admitted  the  receiving  of  faid  ^loo  of  faid  Piatt,  but 
aUedged  that  it  was  received  in  December  1777,  as 
attorney  and  agent  to  faid  Abigail  $  and  that  he  dben 
and  there,  on  the  29th  of  faid  December,  gave  her  a 
receipt  in  writing,  for  /loo,  and  therein  promifed  to 
apply  iaid  fum  with  omer  monies  he  had  received^  in 
payment  of  a  bond  due  from  faid  Samuel's  eftatc .  to^ 
John  Chambers,  which  bond  faid  Abigail  had  under- 
taken to  pay  with  one  Sarah  Wheeler ;  and  that  faid 
receipt  included  fud  j^  100,  which  receipt  was  then  in 
fuit :  but  the  teftimony  of  the  petitioner  being  con- 
tradi£\ed  by  the  faid  Abigail,  and  he  not  being  able 
at  that  time  to  adduce  any  further  evidence  to  that 
point,  faid  arbitrators  allowed  faid  fum  againft  the 
petitioner  with  the  intercft.     That  faid  Abigail  with 
her  hufband  faid  Samuel  Olmftead,  had  recovered 
judgment  on  faid  receipt,  for  faid  ^^  100  and  intereft, 
whereby  the  petitioner  had  been  compelled  to  pay  faid 
fum  twice.     That  the  petitioner  could  now  prove  by 
William  Palmer,  a  witnefs  he  knew  not  of  at  the 
time  of  faid  arbitration,  that  faid  ;^ioo  was  received 
of  faid  Piatt,  in  December  A.  D.  1777,  ^"^  *^^  ^^ 
was  inc]uded  in  faid  receipt,  given  by  the  petitioner 
to  faid  Abigail,  on  the  29th  of  December  1777 — 
praying  to  be  relieved  againft  faid  award,  and  the 
judgment  thereon,  in  fuch  way  as  the  court  might 
think  proper. 

To  this  petition  a  demurrer  was  given.     And  Judgt 
ment  of  the  court — That  the  petition  was  fufficient. 

By  the  court — Although  a  new  trial  cannot  be 
granted  in  fuch  cafe,  yet  where  a  grofs  miftake  has 
taken  place  in  an  award,  either  through  the  fraudu- 
lency  of  one  of  the  parties,  the  corruption  or  error  of 
the  arbitrators ;  or  through  an  inevitable  failure  of 
proof,  being  afterwards  difcovered  j  a  court  of  chance^ 
ry,  upon  application  and  proof,  will  grant  fuch  relief 
as  the  exigency  of  the  cafe  requires,  to  prevent  a  fail- 
ure of  juftice  where  there  is  not  adequate  remedy  at 
law. 
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Chiiftopher  Surdam  verf.  Ithuel  Reed. 

ACTION  upon  the  covenants  in  an  indenture,     A  defendant 
^  dated  the  30th of  April  A.  D.  1788— wherein  ^.^'"jf/^l" 
and  whereby,  Peter  Reed,  guardian  to  the  plaintiff,  Jff«g  \\^^<i 
bound  the  plaintiff  an  apprentice  to  the  defendant,  aaion,  and  fub- 
until  he  ihould  arrive  to  the  age  of  twenty-one  years,  n»i«cd  to  arbi- 
to  learn  the  carpenter's  trade,  and  the  defendant  cov-  of*^wt  nm*^ 
enanted  to  learn  him  the  trade,  and  to  difmifs  him  at  not  obje'a  to 
that  age  with  two  fuits  of  cloaths,  &c.  The  indenture  the  acceptance 
was  figned  by  faid  Peter  Reed,  the   guardian,  and  ^^  ^^^  ^^^^^^^ 
Ithuel  Reed,  the  defendant,  only.  ^^^^  thc^lain- 

The  plaintiff  being  of  age  commenced  this  adion,  'Jf^afon?  "^^' 
alledging  that  the  defendant  had  not  learned  him  the 
trade,  nor  furnifhed  the  two  fuits  of  cloaths,  &c. 

This  a£lion  was  referred  by  rule  of  court.  The 
referees  returned  their  award  that  they  found  the  de- 
fendant guilty,  and  awarded  him  to  pay  the  plaintiff 
the  fum  of  £ 

The  defendant  moved  in  arreft  of  judgment,  that 
the  a£lion  did  not  lie  in  favor  of  the  plaintiff,  who 
was  the  apprentice,  upon  the  covenants  in  the  inden- 
ture ;  but  the  adiion  muft  be  by  the  guardian,  who 
>vas  the  .only  party  that  figned  the  indenture. 

Two  quellions  were  made — ift.  Whether  the 
plaintiff  for  whofe  ufe  the  covenant  was  made  by  his 
guardian  exprefsly  by  name,  to  learn  him  the  trade, 
&c.  may  have  this  a£tion  in  his  own  name  ? — 2d,  If 
he  might  not,  whether  the  defendant  could  take  ad- 
vantage of  it,  in.  this  ftage  of  the  caufc  by  way  of 
remonftrance  to  the  award  of  arbitrators. 

By  the  court — ^Whatever  doubts  might  have  arifen 
upon  the  firft  quellion,  the  court  entertained  none  as 
to  the  fecond  ;  for  aft^ar  the  defendant  had  admitted 
the  plaintiff's  right  of  a£lion  in  the  fulleft  manner, 
by  fubmitting  it  by  rule  of  court  to  arbitration,  and 
the  referees  had  made  their  return,  it  is  too  late  to 
objefl  to  the  plaintiff's  right  of  a£lion ;  the  award 
therefoiie  was  accepted  and  enforced. 
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Firmele  Edwards  virf.  — *  Lambert 

ThecoortwiU  Tr|tiriiON  for  a  ocw  trial,  in  ao  a^ion  of  tiet 
Sj'wh^it     Jtr  P*^*'  affault  and  battery,  and  refitting  the  f  bun- 
appcart  that     ^  ^^  ^^  officer,  in  the  exectttioQ  pf  his  officej  m  at* 
the  cafe  WM     tempting  to  levy  a  warrant  on  Samuel  Parmelej  far  ai 
tAe*rf^"^"  ^^^^^  delinquency  ;  in  which  a£bon  vcrdift  aii4 
SSaW-iuid    judgment  pafled  againft  the  petitioner  for  £ao  danu- 
alfo  to  orevcot  ges — ftating,  that  faid  warrants  were  granted  by  cap- 
incooMeacy  in  tain  Church,  for  fines  impofed  in  A.  D.  I793»  for  mi-. 
IhJu^'*^^  litary  delinquencies,  which  happened  before  O^ober 
ihei»me"p©iot.  ^79^  >  ^^<*  ^^i^d  warrants  were  dated  in  1793,  and  di- 
re^ed  to  faid  Lambert,  the  orderly  fergeant  of  faid 
company — and  that  in  QAober  1792,  the  general  af- 
fembly  repealed  the  whole  code  of  military  laws,  un- 
der which  die  delinquencies  happened  \  and  that  by 
the  fuperior  court  and  the  fnpreme  court  of  errors  faid 
warrants  had  been  adjudged  to  be  illegal  and  yoid— 
and  that  the  council  for  the  defendants  in  £ud  caufe» 
by  mere  miitake  of  the  law,  did  not  objc£]:  to  faid 
warrants  £oing  to  the  jury  ;  and  that  they  were  de- 
livered to  tne  jury,  and  were  die  only  ground  on  which 
the  jury  found  their  verdid  againft  the  defendants. 
And  this  they  were  able  to  prove  by  the  jury  who  tri- 
ed faid  caufe.     On  the  hearing  of  faid  petition  an  ob- 
jedlion  was  made  to  inquiring  of  the  jury,  as  to  the 
grounds  of  their  verdi  A  ;  but  by  the  court  ihtj  may 
be  enquired  of.     They  teftified,  that  they  confidered 
one,  if  not  all  faid  warrrants  to  be  legal,  and  that  the 
defendants,  they  thought,  ufed  more  force  than  was 
necefiary  \  but  that  they  never  contonplated  the  cafe 
exclufive  of  the  warrants.     A  new  trial  was  granted, 
on  the  ground  that  it  was  a  miftake  m  the  council  in 
not  objc£bing  againft  the  warrants  going  to  the  jury , 
and  it  feemed  to  involve  a  very  great  abfurdity,  that  a 
verdi<Ei  ihould  ftand  againft  the  petitioner,  upon  the 
fole  ground  of  the  legdity  of  warrants  which  had  by 
the  hjgheft  courts  in  the  ftate  been  adjudged  to  be  iU 
•  legal  and  void.   * 
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Sedgwkk,  Patterfon  and  Mallory,  Seledtmen 
of  Cornwall,  and  the  reft  of  the  inhabitants 
of  faid  town  verf.  John  Pierce. 

PETITION  in  chancery,  fhewing  that  the  general     The  firft  ec- 
aflembly,  inOftober,  1737,  pafled  an  aft  di- clcfiaft»cil  foci. 
retting  die  falc  of  aU  the  townfliips  in  die  wcftcm  ^^^j,'j°JJ^ 
lands,  and  that  each  townfhip  lying  on  the  eaft  fide  the  intereft 
of  Oufatonuc  River,  fhonld  be  divided  into  fifty-  gnuited  to  the 
three  rights,  exdufive  of  former  mnts  made  by  the  ^|J?» ^\IT^^ 
general  aflembly ;  and  that  one  of  faid  rights  Ihould  ^^\^  ccmfift. 
be  for  the  ufe  of  the  miniftry  forever,  thatfcouldbe  ed  of  but  one 
fettled  in  fuch  tovm  according  to  theconTtitutioirand  fodety. 
crfler  oT  die  churches  eftabUflied  by  a  law,  entitled 
an  act  relating  to  eccleiialtical  aflairs  — amon^  which 
was  the  townfhip  of  ComwaU  ;  and  by  force  of  faid 
a£i,  one  of  faid  fifty-three  rights  in  faid  townfliip  of 
Cornwall,  was  fconeftcred  foreveji    fgy  t^f  nfiF*  of 
the  miniftry  in  faidtown.     And  iaid  townlhip  was 
foon  alter  lold  by  the  general  aflembly  to  fundry  pro- 


prietors \  and  in  May,  A.  D.  1 740,  the  general  af- 
fembly  pafied  an  a£i  incorporating  the  inhs3>itantsand 

Sopnetors  into  a  town  by  the  name  of  Cornwall. 
Iiat  from  Ofkober^  1737,  there  had  been  no  eccle^ 
fiaftical  fociety  exifting  there  agreeable  to  faid  aA  ex- 
cept die  inhabitants  of  .the  town,  of  Cornwall,  who 
had  always  had  the  power  of  improving  faid  right  of 
lattd,  fo  referved,  for  the  ufe  of  the  miniftry.  That 
faid  town,  by  the  fele&men  or  a  committee,  leafed 
out  faid  lands  to  various  people,  for  large  fums  of 
money  ;  which  were  the  property  of  faid  tOMrn,  to 
be  applied  for  the  ufe  of  the  miniftry  in  faid  town  ; 
which  monies  had  from  time  to  time  been  entrufted 
to  the  care  and  keeping  of  John  Pierce,  £fq.  to  be 
improved  and  loaned  for  their  benefit;  fome  of 
which  he  had  loaned  and  had  the  obligations  in  his 
hands  \  and  refufed  to  render  an  account  of  faid  mo- 
nies or  fecurities ;  and  that  the  evidence  of  his  hav- 
ing faid  monies  and  fecurities  was  in  his  knowledge 
and  pofleflion  ;  and  the  petitioners  had  no  means  of 
evincing  it,  but  by  his  teftimony — ^Praying  that  he 


i 
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might  be  compelled  to  difclofe  on  oath,  what  monii^S 
and  obligations  had  come  into  his  hands  and  what  he 
now  held  ;  and  that  he  be  ordered   and  decreed  to 
pay  and  deliyer  the  fame  over  into  the  hands  of  Ac 
fele&men  of  faid  town. 

To  this  petition  the  refpondent  pleaded  in  abate- 
ment— 

I  ft.  That  Cnce  the  incorporation  of  faid  towii,  viz. 
in  A.  D.  1774,  a  part  of  (aid  town,  with  the  in- 
habitants thereof,  nad  been  by  an  aO:  of  the  general 
aflembly  anncxcdtQjbc^town  of  Kent,  for  ecclefiaft- 
icaTpurpofes  only ;  where  they  ffill  remained. 

2d,  That  another  large  part  of  faid  town,  with  the 
inhabitants,  were  in  A.  D.  ,t7^^j  by  an  z6t  of  the 

f[eneral  aflembly,  angexed  to  the  town  of  Warren, 
or  ecclefiaftical  purpofes. 

3d,  That  in  A.  D,  179,*^^  another  part  of  faid 
town,  with  the  inhabitants,  were  fet  off  and  annex- 
ed by  law  to  thcjbciety  pf  MiltQQ. 

4th,  That  in  A.  D.  1782,  more  than  Gxty  of  the 
remaining  inhabitants  of  faid  Cornwall,  among  whom 
were  faid  Sedgwick,  PatterfonandMallory  fepara^d 
fhemfelves  from  the  church  in  Comwallj  as  eftablifli* 
ed  by  law,  and  form<^  tl'^in^plves  into  a  diftin£t  foci- 

for  the  pmpofe  of  pytf 'g  wnWTiSp^  anH  Afnnmin:^^ 

>homjfiiypc  n^pgri>|T^|^jpfiaiiAc^  agreeably  to  a  law 
entitled  an  ad,  for  exempting  thofe  people  caUed  fqp-* 
arates,  from  paying  taxes  for  the  fupport  of  the  eftaln 
liflied  miniftry ;  and  who  fo  remained  and  were  cal- 
led the  fecond  fociety  in  faid  town. 

5th,  That  the  inhabitants  of  faid  town,  who  had 
not  been  fet  off,  nor  feparated  as  aforefaid,  in  A.  D. 

I  7 S.2,  fnrm^A^^ryj^  nrg^m7,(»fj  thpmff)y**SJntO  an  CCClC* 

der  of  the  churches,  as  eftabliihed  by  law,  and  were 
ahd'are  in  faflLaodaiame'  tKe'firit  eCCldiaitical  foci- 
ety in  faid  towh  of  CorftwallLand^er  Bai^^ebcen  15 
recognized  and  called  ;  and  have  a  miniftcr  regularly 
ordained  and  fettled  amongft  them,  and  have  ever 
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held  and  enjoyed  faid  monies,  and  the  intereft  which 
had  arifen  thereoa. 

tfth,  That  faid  firft  fociety  by  their  legal  vote,  paf- 
fed  on  the  30th  of  November  A.  D.  1795,  appointed 
Seth  Peirce,  Zacheriah  Jones,  and  Abel  lliarp,  a 
committee  to  receive  and  take  care  of  faid  monies,  &c. 
for  faid  year. 

7th,  That  faid  town  of  Cornwall,  on  the  29th  of 
December  1794,  in  legal  town  meeting,  voted,  that 
the  public  garfonage  and  monies,  be  appropriated^ijid 

qually  to  each  of  the  ccclefiafti- 


the  annual  ava  

caljteacITers  m  laid  town  ;  and  the  TeleA  men  were 
thereby  directed  to  carry  faid  vote  into  effefl:. 

8th,  That  faid  tovm  on  the  7th  of  December  1 795, 
appointed  a  committee  to  take  care  of  the  public  par« 
fonage  monies,  obligations,  &c. 

To  this  plea  a  demurrer  was  given,  and  by  agree* 
ment  all  the  fadis  in  the  cafe,  not  included  in  the  pe- 
tition, were  thrown  into  the  plea,  in  order  to  try  the 
queftion  fairly  ;  and  after  a  full  hearing  of  the  argu- 
ments, the  judgment  of  the  court  was,  that  the  plea 
was  fufficient. 

By  the  court — ^Every  town  incorporated  by  law, 
contains  in  it  all  the  rights,  powers  and  BD^dto&^^f  ft^  " 
ccclefiafticaTKociety^  and  are  fubje^?-  tf^  all  »hg  ^\}t\eA  ; 
aiid  fo  long  as  they  remain  one  entire  body,  may  man- 
age their  ecclefiaftical  concerns  in  town  meeting  j  but 
fts  foon  as  the  inhabitants  become  feparated,  for  eccle- 
fiailical  purpofes,  as  a  part  being  feto6Fand  annexed 
to  other  focieties,  they  muft  ceafe  to  tranfaft  their  ec- 
clefiaftical  bufinefs  in  town  meeting — as  a  town  they 
include  all  the  divifions-^as  an  ecclefiaftical  fociety 
they  exclude  them.  And  this  ecclefiaftical  fociety 
continues  to  exift  througJTall  the  diviifons  and  fubdi* 
viflons,  and  hath  right  to  have  and  ho^^  ^H  inM^ftg 
granted  to  the  town  for  eccleflaltJcal  ufes>  atatime 
wTien  there  wasno  otjier  ecclefiaftical  fecietyuT 
town  that  could  taEel        "^ 

K  k  k 
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Sedgwick  verf.  David  Waterman,  agent  of  the 
proprietors  of  the  ore  bed  in  Salifbury. 

A   CTION  declaring  that  the  proprietors  advertifed 

A  fworn  co-  J^L    good  ofc  dug  for  falc,  at  i  ofi  per  ton,  and  l/5 

py  of  an  origi-  j^  ^  ^^j     ^j^^^  ^^  plaintiff  purchafcd  of  them  eighty 

nil  ¥otc  or  en-,  '-  -tiir         i*it_  •!«?' 

try  will  be  ad-  "^^6  tons  oi  orc  in  the  bed,  for  which  he  paid  y  per 
inittcd,  if  the  ton  for  raifjng  it,  and  2/5  for  faid  ore  *,  that  faid  ore 
original,  in  the  ^jg  bad,  fo  that  he  could  not  make  iron  of  it — damaee 

hands  of  the        f 
advcrfc  party,    ia  '^^* 

w  withheld  Plea— Not  guilty.     Iffue  to  the  jury. 

The  fafts  in  the  cafe  were — the  general  afiembly 
by  their  a£^,  made  and  conftituted  the  proprietors  of 
faid  ore  bed,  a  company  or  corporation,  with  power  at 
their  meetings  to  make  bye-laws  and  rules,  refpe^ling 
faid  ore  bed  \  toappoint  a  clerk,  and  conflitute  agents, 
&c.  That  one  Loveland,  fold  and  delivered  the  ore 
and  receiyed  and  gave  his  receipt  for  the  pay  for  it. 
The  plaintiff  produced  a  fworn  copy  of  the  defend- 
ant's appointment,  as  clerk  or  agent  for  the  company, 
as  entered  on  their  books,  which  they  ref  ufed  to  pro- 
duce and  (how.  This  copy  was  objedied  again  ft,  but 
was  admitted  by  the  court  \  it  being  the  belt  evidence 
in  the  plaintiff's  power  to  obtain,  the  original  being  in 
the  hands  and  pofleflion  of  the  defendants,  and  diey 
refufcd  to  produce  it — and  Loveland  the  clerk  of  faid 
company  was  admitted  a  witnefs  and  fwom^  and  teAi- 
fied  to  the  quantity  of  ore  which  was  fold  and  deliv* 
ered. 

The  ore  was  proved  to  be  very  bad.  The  j  ury  found 
a  verdift  for  the  plaintiff,  winch  was  accepted  by  the 
court. 

Ebenezer  Church  verf.  Rofwel  Ruffel. 

An  officer*!      A   CTION  of  ejeftment,  for  two  pieces  of  land, 
return  upon  an  j£j^  defcribed  in  the  declaration. 

execution  IcTi-  -in  x 

cd  upon  l*nd,        1  lea — No  wrong  or  diffeifin.     Iffue  to  the  jury. 

that  the  apprai-        ^^        i   •     -ro 

fm  were  legal-      The  plamtiff's  title  was,  the  levy  of  an  execution 
ly  appointed      on  the  demanded  lands,  againft  Stephen  Ruffd,  who 
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•was  owner  of  the  lands,  made  on  the  3 1  ft  of  Decern-  and  fwom— 

The  defendant  fet  up  a  deed  from  faid  Stephen  of 
the  fame  lands,  dated  the  23d  of  April  A.  D.  1793. 
The  plaintiflF  challenged  faid  deed  to  be  fraudulent. 
The  defendant  objeded  againft  the  levy  of  the  plain- 
tiiF^s  execution  going  to  the  jury,  on  tlie  ground  that 
it  was  legally  deficient. 

The  return  of  the  officer  was,  that  faid  land  was 
appraifed  by  A,  B  and  C,  indifferent  freeholders  of, 
&c.  who  were  legally  appointed  and  fwom,  by  Elijah 
Rockwell,  juftice  of  the  peace,  and  who  appraifed  faid 
land  at  ^37-2,  &c.  The  return  was,  that  the  ap- 
praifers  were  legally  appointed  and  fworn,  but  did  not 
ihew  how  they  were  appointed,  fo  that  tlie  court 
might  judge  whether  they  were  legally  appointed  or 
not. 

The  court  admitted  the  return  upon  the  execution  to 
go  to  the  jury  ;  and  verdift  and  judgment  for  the 
plaintiff  to  recover.  It  being  proved  that  the  deed  to 
the  defendant  was  fraudulent,  made  to  defeat  credi- 
tors of  their  juft  debts. 

Town  of  Salifbury  verf.  Town  of  Harwinton. 

ACTION  of  the  cafe,  declaring  that  on  the  4th    .l"/?.***'"" 
of  March,  A.  D.   1 793,  Timothy  Steadman,  ^^^pfi  "f^^^- 
one  of  the  poor  inhabitants  of  the  town  of  Harwinton,  vorof  one  town 
came  with  his  wife  and  two  children  into  the  town  of  againft  another, 
Salifbury  5  that  his  wife  and  one  of  his  children  fell  ^'''3;|PP,'''^|f/ 
fick  there,  and  the  k\c€t  men  of  faid  Salifbury  were  fdcdt^m^  ad- 
obliged  and  did  provide  do£lors  and  nurfes  for  them,  mittcd  to  prove 
and  other  neceffaries,  boarding,  wafhing,  and  Iodging,/^c  advance- 
to  the  amount  of  /" 25,  of  which  notice  had  been  giv-  "*^"''* 
en  to  the  defendants,  and  payment  requefted  and  re- 
fufed  5  whereupon  the  defendants  became  liable  to 
pay  for  faid  expenditures,  and  in  confideration  thereof 
they  affumed  and  promifed  to  pay  the  plaintiffs,  &c. 

Plea — Non  affumpfit.     Iffue  to  the  jury. 
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The  fefed  meA  of  Salifbury,  cttie  of  whom  was 
named  in  the  afHon,  were  admitted  as  witnefleS)  not- 
withflanding  they  were  objected  againft^  to  ptOvei  the 
advancements  which  had  been  made. 


Lewis  ver/l  Towa  of  Litchfield* 

An  adion  tt  A  CTION  of  thc  cafe,  declaring  that  on  the  loth 
common  law  ^^fj^  of  J  anur.ry  laft,  the  plaintiff  owned  a  certain 
lies  ag^ntt  a      n-^^vc,  wQith  ninety   dollars  \  that  as  his  iervant  was 

town  for  dama-     ...'  y  •    i     r      r    '       \^  \.i»  !•/••! 

jrc«  fuftaincd      Tioing  on  his  buhncis  m  the  public  road  m  laid  town 
through  thc  in-  of  Litchfield,  and  in  croiEng  a  certain  bridge,  which 
fufficicncj  of  iti  jf  ^^s  the  duty  of  faid  town  to  keep  and  maintain  in 
*  *^  good  and  fufficient  repair,  faid  mare  (lipped  her  foot 

through  a  hole  in  laid  bridge  and  broke  her  leg- 
whereby  he  had  wholly  loft  faid  mare. 

Plea — ^not  guilty.  Iflue  to  the  jury,  and  yerdi£t 
for  the  plaintiff. 

A  motion  in  arreft  of  judgment  was  made  after 
verdiA,  by  the  defendants,  that  this  ad  ion  would  not 
lie  at  common  law,  and  only  upon  the  ftatute.  The 
motion  in  arreft  was  adjudged  infufficient. 

By  thc  court — ^The  ftatute  has  made  it  the  duty  of 
the  towns  to  make,  keep  and  maintain  in  good  and 
Sufficient  repair  all  neceflary  bridges,  &c.  in  their  ref- 
pc£iive  limits.  Tliis  creates  the  duty  and  gives  an 
ajiion  to  recover  damages,  againft  any  town  for  dam- 
ages fuftained,  through  the  negled  of  their  duty  id 
that  behalf.  The  ftatute  in  order  to  enforce  upon 
the  towns  die  importance  of  doing  their  duty,  has  an- 
nexed a  penalty  upon  thofe  towns  who  negled  after 
}iaving  had  notice  of  the  defed,  viz.  that  they  ihaU  pay 
double  damages,  to  the  party  injured.  But  this  does 
not  take  away  the  plaintiff's  remedy  at  common  Mw, 
for  the  iingle  damages. 
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Richard  De  Kentland  verf.  Afahel  Somers. 

ACTION  of  debt  on  judgment,  declaring  that     Upon  a  nul 
the  plaintiff  in  the  fuperior  court  in  February  ^f^^"^**^^ 
.  1776,  recovered  a  judgment  for  ^^106-12-7  cordofVjudg. 
damages,   and  ;^B-6-5  coft,    againft  the  defendant  ment  agaiuft 
and  David  Goodrich  of  Sharon,   fince  deceafed—  ^^»<l  Oood- 
which  debt  neither  the  defendant  nor  faid  Goodrich  STjU\mcnt  "* 

had  ever  paid*  againft  David 

Plea — ^That  there  was  no  fuch  record  and  judg- wiiinotfupport 
xnent  as  the  plaintiff  had  fet  forth  in  his  declaration,  the  iiTue. 

The  plaintiff  replied,  that  there  was  fuch  a  record 
and  judgment,  and  prajred  the  court  to  infped  the 
record.  Upon  infpedion,  it  appeared,  that  die  judg- 
ment was  againft  faid  Somers  and  David  Goodrich, 
jun. 

Judgment  of  the  court — That  there  was  no  fuch 
record  and  judgment,  as  fet  forth  in  the  plaintiff's     • 
declaration. 

Aihbel  Humphry  verf.  Vir.  ?•  Boge. 

ACTION  of  ejedment,  for  about  one  hundred     Sereral  col- 
acres  of  land,  defcribed  in  the  plaintiff's  decla-  }ea«"  ^^^r^not 
'  ^  joinuione  dee4 

ration.  of  the  land* 

Plea — that  the  defendant  had  done  no  wrong  or  fcvcraUy for* 
diffeifin.     Iffue  to  the  jury.  taxes. 

Hie  plaintiff  was  the  original  proprietor  of  lot  No. 
21,  in  the  firft  divifion  of  lands  in  the  town  of  Win* 
chefter,  of  which  the  demanded  premifes  were  a  part. 

The  defendant  fet  up  title  to  a  part  of  faid  land, 
under  a  deed  from  R6fwd  Coc,  a  collefkor  of  taxes, 
to  one  Samuel  Smith,  and  to  the  other  part  of  faidi 
land  under  another  deed  from  five  coUediors  jointly, 
\o  faid  Samuel  Smith. 

The  plaintiff  objedied  againft  thefe  deeds  going  to 
the  jury,  on  the  ground  that  they  were  fo  defeftivc 
in  point,  of  both  legal  form  and  fubftancc,  that  they 
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transferred  no  title  at  aJI.     The  deed  from  faid  Coe, 
was—"  Know  jrc,  that  I  Rofwel  Coe,  colledor  of 
«  rates  for  the  town  of  Winchefter,  by'  virtue  of  one 
"  paragraph  of  a  law,  entitled  an  a 6^  for  colleding 
"  and  paying  of  taxes,    having  proceeded  according 
"  to  law,  for  the  confideration  of  £6  lawful  money 
**  for  rates  and  coft,  received  to  my  full  fatisfa6^ion  of 
««  Samuel  Smith,  of  Winchefter,  he  being  die  higheft 
"  bidder,  do  give,  grant,  bargaiR  and  fell,  unto  faid 
*<  Smith,  his  heirs  and  affigns,  one  piece  of  land,  con- 
**  taining  by  eftimation  thirty  one  acres  and  one  hun- 
«  dred  and  ten  rods,  and  is  part  of  lot  No.  2  r,  in  the 
«*  firft  divifion  of  lands  in  faid  town,  and  is  bounded," 
&c. 

The  deed  from  the  five  collcftors  jointly,  was  in 
the  fame  form,  except  it  did  not  exprefs  the  fale  to  be 
for  the  payment  of  any  taxes  ;  and  defcribed  the  land 
fold,  to  be  part  of  lot  No.  21,  in  the  (iril  divifipn  of 
land  in  faid  Winchefter,  being  feventy  acres. 

The  deed  from  Coe,  was  permitted  to  go  to  the 
jury,  upon  the  ground  that  it  had  the  formal  parts  of 
a  deed  ^  and  its  not  exprefling  whofe  land  it  was,  or 
for  whofe  taxes  it  was  fold,  or  that  it  was  in  fatisfac- 
tion  of  faid  taxes,  might  be  fupplied  by  other  proof. 

The  deed  from  the  five  coUe£lors  was  excluded  by 
the  court. 

By  the  court — Each  colledlor  afts  by  a  feparate  au^ 
thority  only,  and  cannot  join  j  befides  it  would  great- 
ly injure  and  embarrafs  the  owners  of  lands  in  re- 
deeming them,  if  it  was  allowed  to  be  done. 


Livingfton,  &c.  executors   of  the  laft  will  o{ 
Gilbert  Livingfton  verf.  Ifaac  Bird. 


\  CTION  of  ejeftment,  for  a  certain  tra6i  of 


ExccQton 

:r:a"nt;f  XX  }»nd,ofwhichtheplamtiffsaJledgedthcywe«: 

cjcamcnt  for  Icned,  m  virtue  of  their  faid  truft,   and  that  the  dc^ 

lands,  unlcfs  fendant  had  difieifed  them. 
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Plea  in  bar — that  James  Bird,  late  of  Salifbury,  de-  empowered  by 
ceafed,  was  indebted  to  faid  GUbert,  deceafed,  by  *^^^":,°/ft^^ 
bond,  in  the  fum  of  jf  255-18-3  New-York  money,  •„  ^,^1^011, 
payable  in  one  year  with  interelt,  and  to  fecure  the 
payment  of  faid  bond,  on  the  8th  of  January  A.  D. 
1784,  gave  a  mortgage  deed  of  the  demanded  premi- 
fes,  defeafal^le  by  paying  faid   bond  ;  and  that  tlie 
plaintiffs  had  no  title  but  faid  mortgage  deed,  given 
to  faid  Gilbert,  deceafed,  and  that  faid  James  remain- 
ed in  pofleifion  until  his  death.     That  faid  Gilbert  in- 
ftituted  an  afiion  on  faid  bond,   and  recovered  judg- 
ment and  execution  againit  faid  James,  for  the  whole 
fum  due  thereon,  which  was  paid,  fatisfied,  and  dif- 
charged  on  the  firft  day  of  March  1 794,  and  before 
the  date  and  impetration  of  the  plaintiff's  writ. 

The  plaintiffs  replied,  that  faid  bond  was  not  paid 
by  the  time  limited  in  the  condition  of  the  mortgage 
deed  j  and  although  the  faid  Gilbert  recovered  judg- 
ment and  fatisfa£lion  for  faid  debt,  as  the  defendant 
in  his  plea  in  bar  had  alledged  j  yet  that  faid  Gilbert 
in  his  life  time,  commenced  an  a£):ion  of  ejeftment 
for  faid  mortgaged  premifes,  againft  James  Bird, 
to  the  county  court,  holden  at  Litchfield,  on  the  third 
Tuefday  of  September  A.  D.  1789,  which  by  fundry 
removes  came  to  the  fuperior  court,  in  Auguft  A.  D. 
1793,  when  faid  James  died,  and  faid  fuit  abated  ;  in 
which  a£tion  a  bill  of  coft  had  been  incurred  to  tlie 
amount  of  eighty  dollars,  that  had  never  been  paid. 

The  defendant  demurred  to  the  reply  of  the  plain- 
tiffs, and  the  cafe  was  continued  to  advife — and  at 
Auguft  term,  A.D.  1797,  this  caufe  was  re-argued, 
and  judgment — that  the  reply  of  the  plaintiffs  was  in- 
fufficient,  and  for  the  defendant  to  recover  his  coft. 

In  the  difcuffion  and  confideration  of  this  caufe,  fe- 
veral  points  came  up,  viz.  ift.  Whether  executors 
could  have  and  maintain  this  a£lion  of  ejeflment  ? 
2dly,  If  they  could,  were  the  cofts  incurred  in  the 
former  adlion  of  ejeftment  a  lien  upon  the  mortgaged 
premifes  ?  And  3dly,  If  they  were  not  fo  to  be  con- 
iidered,  was  the  payment  of  the  debt,  fubfcquent  to 
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die  time  limited  in  the  condition  of  die  mmtgage  a 
bar  to  an  adion  brought  to  recorer  the  mortgaged 
premifes  f 

The  coyt  dctcrmijaed  that  executors  had  no  ri^to 
to  nratntain  aQions  of  ckftmcnt  for  real  propcrtYt 

jTOTition  in  the  will,  or  unlgfe  the 
'  wanted  tor  the  paYmcnt  of 


Hiis  point  being  decided  againft  the  piaintitfs^  the 
court  thought  it  unncceffary  to  make  any  dcciGon  a$ 
to  the  other  two  points. 

David  Shelton  ver/.  Enos  Dutton. 

Aaion  of  A  CriON  for  a  trefpafs,  committed  on  ]and^j^2o 
trcfpaftoo  land,    r\    damaees  only  demanded. 

not  appealable  .  . 

ttniefi  the  dc^        Upon  die  deciaradon  being  read,  it  was  obferved 

"hMtwent"*"    ^y  ^^  ^^^^*  ^^  *^  ^**  ^^  ^^^"  ^^  trefpafs,  in 
poundf.^'*  ^      which  the  demand  was  but  ^ao,  and  not  appealable. 
The  cafe  was  erafed  frohi  the  docket. 

Jacob  Bull  ^erf.  Peter  Pratt. 

!■  BD  aaion  A  CTION  of  trefpafs,  brought  for  the  profits  of  a 
mew^'^rofit^  -^HL  certain  faw  mill,  from  the  jar  A.  D.  1786, 
Sc^^wt  Jm   ^o  Auguft  1795,  faid  to  be  worth  £s°  P^r  annum— 

not  ^o  back  of  writ  dated  March  1796. 

three  years. 

In  an  adion      Plea — Not  guilty.    Iflue  to  the  court. 

the  land,  the  A  qucftion  in  this  cafe  was  made,  whether  the 
whole  of  the  plaintiff  might  go  back  of  three  years  from  the  date  of 
aJ^mTy'  t^'  ^^^  ^^^>  ^"  *^  P^^^  °f  damages  ?  By  the  court— He 

ought  to  be  re-  '^^J  not. 

The  plaintiff  recovered  thefe  premifes  from  Pratt 
by  a£tion  at  law,  and  went  into  pofrefFion  in  Auguft 
1 795,  and  brought  this  aflion  for  the  mean  profits. 

By  the  court — Although  this  adlion  has  been  fuf- 
taincd  in  this  date  for  the  mean  profits,  founded  on 
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precedents  in  .Great  Britain,  yet  there  can  no  found 
reafon  be  given,  wJiy  the  value  of  the  improvements^ 
as  well  as  any  other  damage  done  to  the  eftate  ihould 
not  be  recovered  in  the  a£):ion  of  eje^iment  brought 
for  the  land  ;  and  there  arc  very  weighty  reafons  in 
favor  of  it.  It  is  multiplying  law  fuits  unnecefiarily-— 
and  in  the  afiion  of  ejedlment  all  the  mean  profits 
may^  be  brought  in.  In  this  a£fcion  the  court  can  look 
back« only  three . years^ .  The adioa-of  eje£lment  in 
England,  is  an  aiSgncd  adUon  to  try  the  title  only,  in 
which  damages  for  the  mean  profits  are  not  recovered ; 
ours  is  a  real  a£tion,  not  only  to  try  the  tide  and  recov^ 
er  the  poiieffion  ;  but  alfo  to  recover  all  the  damages 
fuftained  by  the  plaintiff  by  the  diffeifin,  pofleffion,  . 
improvement,  and  other  wrongs  and  trefpa^es  com- 
mitted and  done  by  the  defendant,  during  the  time 
of  his  holding  the  demanded  premifes. 


Hartford  County y  Sept.   Term^  A.  D.  1796. 
Thoiiias  Newfon  verf.  Lemuel  Storrs. 

\  CTION  of  the  cafe,  declaring  that  the  defend-     A  requeft  la 
jf\^  ant  on  the  30th  of  NovenAcr  1 786,  wrote  the  ^*^*^  j^^^ 
following  letter  to  the  plaintiff,  viz.— ^  Middletown,  one  hundred 
<«  Nov.  30th,  1786.  Capt.  Newfon — ^Sir,  My  brother  pounds,  with  a 
«  Roger  Stprrs  informs  me  he  fliall  diffolve  partner-  P~««^5  ^^ 
«  {hip  with  Mr.  Francis,  therefore  to  enable  him  to  [heir^^ould 
«  f  urnifli  himfelf  with  an  affortment  of  goods  entire-  be  obligated 
<<  ly  on  his  own  footing  j  think   it  will  be  advanta-  "^^  him  for 
«  geous  to  him  to  take  I"  1 00  on  intereft ;  if  he  (hould,  ^^^^l^^ 
«<  and  it  is  agreeable  to  you  to  fumifli   him  to  that  ^Ju  bc'obUg^- 
«  amount,  I  will  become  obligated  with  him  for  pay-  tory  on  the 
«  raent  of  it.     Lemuel  Storrs."— Which  letter  was  writer  of  the 
given  to  faid  Roger  to  deliver  to  the  plaintiff  and  was  ^^^^' 
accordingly  delivered ;  and  that  the  plaintiff  upon  the 
requeft  of  the  defendant  made  in  faid  letter  and  on 
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his  engagement  therein,  advanced  j^ioo  to  faid  Ro« 
ger ;  and  wrote  a  note  for  faid  Roger  and  the  de- 
fendant to  fign,  agreeably  to  faid  letter — which  note 
was  in  words  and  figuxes  following,  viz.  <<  December 
*«  5th,  1786,— For  value  received,  we  jointly  and 
«  feverally  promife  to  pay  to  Thomas  Newfon  /"loo 
"  lawful  money  on  demand,  with  the  lawful  intereft, 
witnefs  our  hands'* — and  was  iigned  by  Roger  Storrs. 
That  the  defendant  was  foon  after  notified  th^t  his 
brother  Roger  had  received  faid  j^  100  of  the  plaintiff*, 
agreeably  to  his  requeft  in  faid  letter. — And  in  con- 
fideration  thereof,  the  defendant  promifed  and  en« 
gaged,  as  in  faid  letter  or  writing,  that  he  would  be- 
come obligated  with  faid  Roger  for  the  payment  of 
faid  ;^  1 00  and  the  intereft  by  his  bond  or  note. — ^That . 
in  November  1788,  faid  Roger  failed  in  bufinefs, 
and  fhut  himfelf  up  from  his  creditors,  and  made  over 
all  his  property  to  the  defendant ;  and  that  the  defendant 
(iril  informed  the  plaintiff  of  faid  Roger's  having  fail- 
ed— ^and  the  plaintiff  prefented  to  the  defendant  faid 
note  figned  by  faid  Roger,  for  him  to  (ign  ;  but  the 
defendant  refufed  to  fign  it,  or  to  become  bound  any 
way  M-ith  faid  Roger  for  faid  ;^ioo,  and  had  wholly 
failed  of  performing  his  faid  promife,  and  faid  debt 
had  never  been  paid. 

Plea — non  aflump/lt.  IfTue  to  the  jury,  and  ver- 
di^  that  the  defendant  did  aifume  and  promife  in 
manner  and  form,  and  for  the  plaintiff  to  recover. 

The  defendant  made  a  motion  in  arreft  of  judg- 
ment, that  the  plaintiff's  declaration  and  matters 
there'm  contained  were  infufficient  in  the  law. 

The  exception  taken  was,  that  faid  letter  was  only 
a  proportion  to  know  whether  the  plaintiff  would 
lean  the  fum  or  not,  and  if  he  would,  the  terms  were 
to  be  fettled,  before  the  money  was  delivered. 

In  anfwer  to  this  it  was  faid,  that  the  letter  con- 
tained a  requeft,  for  the  loan  of  the  money  and  en- 
gagement to  become  obligated  with  faid  Roger  for 
the  famer  in  cafe  the  plaintiff  would  advance  it; 
and  that  the  advancement  of  the  fum  by  the  plaintiff 
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vas  complying  with  die  terms  of  the  letter,  and  d 
defendant  thereupon  became  abfolutely  holden  ai 
bound — and  that  it  was  aUedged  in  the  declaratii 
that  the  defendant  was  notified  that  the  money  h; 
been  advanced,  and  that  he  in  confideration  therec 
aflumed  and  promifed  to  be  become  obligated,  &c. 

The  motion  in  arrcft  was  overruled,  and  judgme 
that  the  declaratioa  was  fufficient  and  for  the  plai 
tiff  to  recover. 

By  the  court — This  is  plainly  no  more  nor  lefs  th 
a  letter  of  credit  fern  by  the  defendant  to  the  plainti 
for  him  to  let  hia  brother  have  £\oo,  and  that  \ 
would  become  obligated  with  his  brother  fur  the  pa 
ment  of  it.  The  money  was  advanced  to  the  d 
fendant's  brother  agreeably  to  the  requeft  in  the  It 
ter,  and  the  defendant  became  holden  to  give  his  o 
ligation  with  his  brother,  to  tbc  plaintiff  for  the  pa 
ment  of  it. 

Nathaniel  Taicott,  jun.  verf^  Sylvefter  and  J 
feph  Pulfifer. 

WRIT  of  error  to  reverfe  a  judgment  of  a  juf-     A  judgmtnt 
tice,  upon  the  confeOion  of  faid  Nathaniel  byconfcflioo  on 
to  laid  Pulfifcrs,  in  words  following,  viz.  " Hartford  deUTCTcd'oan 
«  ff.    Glaftenbury  October  22,  1793,   perfonaily  ap- bitrawrj  a.  ui 
«  peared  Nathaniel  Taicott,  jr.  and  confeffed,  tliat  he  efn-Qw,  is  ob- 
"owed  Sylvefter  and  Jofeph  Pulfifer,  the   fum  of  l^'^^^^P^^r 
"  jf  20  lawful  money,  due    on   note,  dated  October  j^^f^, hey 
"  22d,  1 793,  given  to  faid  Sylvefter  and  Jofeph  Pul-  lh»U  nuke,  i» 
"  fifer,  whereupon  this  court  give  judgment,  that  the  "roneoui, 
"  faid  S.  and  J,  Pulfifer  recover  of  the  faid  Nathaniel 
"  Taicott,  jun.  the  fum  of  £20  lawful  money  dama- 
•<  ges,  and  1/6  coft.     Execution  granted  the  aad  of 
«  Odlober  1793-" 

The  faid  Taicott  complained  that  in  rendering  faid 
judgment,  manifeft  error  had  intervened  ;  and  efpc- 
cially  afligned — tliat  faid  note  was  an  efcrow,  given 
only  to  oblige  faid  Taicott  to  abide  the  award  certain 
arbitrators  (hould  make  on  certain  matters  of  contro- 
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verfy  fubmitted  to  them,  ^nd  for  no  other  confidera* 
tion  or  indebtednefs,  and  was  not  for  any  dd>t  tben 
due  from  faid  Talcott ;  and  that  faid  judgment  and 
execution  were  to  be  (ubjed  to  faid  award  wbether 
any  thing  was  due  from  him  or  not ;  and  for  that 
purpofe  were  to  be  delivered  into  the  hands  of  feid 
aiAiitratorSy  who  were  to  endorfe  them  down  to  the 
fum  they  Qiould  &Dd  due  from  faid  Talcott. 

Plea — Nothing  erroneous.      Judgment— -Manifeft 
error. 

By  the  court — ^The  note  is  fuch,  that  a  juftice  has 
no  right  by  law  to  take  a  confeffion  upon  ;  it  being 
an  efcrowj  and  not  a  note  for  a  debt  due  and  owing; 
and  it  is  altogether  againft  the  policy  of  the  law  to 
place  an  award,  which  is  to  be  made  in  fnch  manner, 
that  the  pjirty  can  hare  no  remedy  or  day  in  court  to 
except  againft  it,  let  it  be  ever  fo  corrupt  or  miftaken. 
It  is  obje<^ed  by  the  defendant,  that  the  averments  in 
the  writ  of  error  are  contrary  to  the  record  of  the  juf- 
tice.  The  averments.ln  the  wrk  of  error  do  not  con- 
tradict the  record,  admitting  the  juftice  had  jurifdic- 
tion — They  are  that  the  note  confefTed  upon,  was  an 
efcrow  }  on  which  it  follows,  nothing  could  then  be 
due,  but  was  fubje£l  to  a  future  contingency,  and  not 
a  debt  which  a  juftice  had  authority  by  law  to  accept 
a  confeflion  of  from  one  perfon  to  another ;.  and  that 
the  whole  was  coram  non  judice;  L'ke  a  Judgment  of 
this  court,  upon  a  bond  vouched  by  two  witneiTes  for 
the  payment  of  /loo  in  money  only.  To  fet  forth 
the  bond  in  a  writ  of  error,  would  not  contradict  any 
record.  See  Curtice  vs.  Scovel  and  Curtice  vs» 
Bulkley,   I  vol.  Root's  Rep.  327  and  329. 

Miller  verf.  Lynde* 

A 'wfe^o^t  "PETITION  of  Phineas  Miller,  John  C.  Nightin- 
thisftatcagaiaft  -iT    8®^  o^  the  ftate  of  Georgia,  and  Nathaniel  Pat- 
9  citizen  of  this  ten  and  others,  of  the  ftate  of  Connefticut — Shewing         . 
ftatc  jointly      that  Jofeph  Lynde  of  Hartford  in  the  ftate  of  Con- 
with  citif  CM    neftkut,  had  preferred  his  petition  in  chancery  againft 
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Acm  to  this  court — That  faid  Miller  and  Nighdngale  of  another  ftatc, 
were  citizens  of  the  ftate  of  Georgia,  and  that  the  jf,*^^*  ^^"^'y*- 

7         ^         1    .     r  .  1        •  •  1  J   11         bic  to  the  cir- 

demand  made  m  laid  petition  amounted  to  750  dollars,  ^^^^  ^^^^^  ^f 
exchifive  of  coft — ^That  faid  Miller  and  Nightingale  the  United  . 
only  were  concerned  in  intereft  in  faid  petition,  the  State*. 
note  on  which  the  fuit  mentioned  in  faid  petition  wa* 
brought,  being  afligned  to  them  and  was  their  propei* 
ty  ;  and  they  were  defirous  of  removing  faid  canfc  to 
the  circuit  court  next  to  be  holden  in  the  ftate  of  Con- 
nedicut,  praying  that  the  petitionees  in  faid  pietition 
might  have  liberty  to  remove  faid  petition  to  the  next 
circuit  court  to  be  holden  at  'Hartford  in  Connedticut  • 
on  the   25  th  day  of  September   initant,  upon  their 
procuring  good  and  fuiEcient  fecurity  to  enter  the  co- 
pies in  faid  circuit  court,  &c. 

To  this  petition  or  motion,  a  demurrer  was  given. 

The  petition  referred  to,  was,  Jofeph  Lynde  vs.  faid 
Miller,  Nightingale,  Patten  and  others — Complain- 
ing of  a  fraud  praflifed  in  obtaining  from  him  the 
note  mentioned  in  faid  fuit,  about  which  faid  petition 
was  converfant,  and  to  which  all  the  petitionees  were 
privy,  and  in  which  they  were  concerned  ;  and  pray- 
ing for  a  difclofure  from  each  and  every  of  them  on 
oath ;  and  that  this  court  would  grant  fuch  relief  as 
the  juftice  of  his  cafe  required. 

The  motion  of  Miller,  Nightingale,  &c.  was  ad- 
journed to  advife. — And  at  the  adjourned  fupericr 
court,  it  was  determined  that  the  application  to  re- 
move faid  petition  to  the  circuit  court,  could  not  be 
granted. 

By  the  court— The  feveral  ftate  courts  originally 
had  jurifdiftionof  ull  caHfes  of  every  defcription  ari- 
fing  within  their  refpe£live  territoiial  limits ;  of 
crimes  committed  upon  the  high  feas,  and  of  all  cauf- 
cs  of  maritime  or  admiralty  jurifdiclion. 

The  federal  courts  have  jurifdiflion  only  of  fuch 
caufes  as  by  the  conftitution  is  exprefsly  given  to 
them  J  all  the  reft  remain  in  the  ftate  courts.  The 
words  in  the  conftitution,  are, — 


d 
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Se£i.  2d.  <^  The  judicial  power,  (hall  extend  to  all 
cafes  in  law  and  equity,  arifing  under  this  conftitution> 
the  laws  of  the  United  States,  and  treaties  made,  or 
which  fhall  be  made,   under  their  authority  ;  to  all 
cafes  affeding  arobafladors,  other  public  minifters  and 
confuls  'y  to  all  cafes  of  admiralty  and  maritime  Jurif- 
d]£kion  'y  to  controverfies  to  which  the  United  States 
ihall  be  a  party  ;  controverfies  between  two  or  more 
States,  between  a  (late  and  citizens  of  another  ftate  ; 
between  citizens  of  different  ftates,  between  citizens 
of  the  fame  (late,  claiming  lands  under  grants  of  dif- 
ferent ftates  *,  and  between  a   ftate  or  the  citizens 
thereof  and  foreign  ftates,  citizens  and  fubJeGs." — 
In  no  cafe  have  the  federal  courts  jurifdi£lion  of  any 
caufe  between  citizens  of  the  fame  ftate,  except  where 
they  claim  title  to   land  under  grants  from  different 
ftates.     Nor  is  it  extended  to  any  of  the  cafes  enu- 
merated, exclufively,  unlefs  by  conftrudion. 

By  the  law  of  congrefs,  entitled  an  a£t  to  eftablift 
the  judicial  court  of  the  United  States — 

Seel.  13.  «<  The  fupreme  court  (hall  have  exclufive 
jurifdiftion  of  all  controverfies  of  a  civil  nature, 
where  a  ftate  is  a  party  ;  except  between  a  ftate  and 
its  citizens,  except,  alfo,  between  a  ftate  and  citizens 
of  other  ftates,  or  aliens ;  in  which  latter  cafe,  it  ftiall 
have  original,  but  not  exclufive  jurifdi&ion.  And 
fhall  have  exclufively  all  fuch  jurifdidlion,  of  fuits  or 
proceedings  again  ft  ambailadors  or  other  public  min- 
ifters or  their  domeftics,  &c.  as  a  court  of  law  can 
have  or  exercife,  confiftently  with  the  law  of  nations  ; 
and  original  but  not  exclufive  jurifdiflion  of  all  fuits 
brought  by  ambafiadors,  public  minifters,  confuls," 
&c. 

By  this  aft,  the  fupreme  court  is  declared  to  have 
exclufive  jurifdidiion,  only  in  three  cafes,  viz.  in  con- 
troverfies of  a  civil  nature,  between  the  United  Stztcs 
and  a  particular  ftate — and  between  particular  ftates — 
and  where  ambafiadors  and  public  minifters,  confuls, 
&c.  fhall  be  fued  or  profecuted. 
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By  feftion  i  ith,  it  is  enafted  that  the  circuit  courts 
ftiall  have  original  cognizance,  concurrent  with  the 
courts  of  the  feveral  dates,  of  all  fuits  of  a  civil  nature 
at  common  law,  or  in  equity  ;  where  the  matter  in 
difpute  exceeds  in  value  the  fum  of  five  hundred  dol- 
lars, exclufive  of  coft,  and  the  United  States  are  plaiit- 
tifFs  or  petitioners ;  or  an  alien  is  a  party,  or  the 
fuit  is  between  a  citizen  of  the  ftate  in  which  it  is 
brought,  and  a  citizen  of  another  ftate. — This  aft  de- 
clares the. cognizance  of  the  circuit  courts  in  all  the 
cafes,  therein  enumerated  to  be  concurrent  with  the 
jurifdidion  of  the  ftate  courts. 

All  concurrent  jurifdift ions  have  equal  power  and 
authority,  and  when  either  jurifdiftion  is  applied  to 
for  juftice  in  the  regulai'  courfe  of  law,  it  may  not 
ihr'nk  from  its  duty  and  refufe  to  exercife  the  power 
by  law  vefted  in  it. 

In  Se6l.  1 2th,  it  is  enadied,  "  That  if  a  fuit  be 
commenced  in  any  ftate  court  againft  an  alien,  or  by 
a  citizen  of  the  ftate  in  which  the  fuit  is  brought, 
againft  a  citizen  of  another  ftate  ;  and  the  matter  in 
difpute  exceeds  in  value  the  fum  of  five  hundred  dol- 
lars, exclufive  of  coft,  &c.  and  tbe  defendant  ihall 
at  the  time  of  entering  his  appearance  in  fuch  ftate 
court,  file  a  petition  for  the  removal  of  the  caufe  for 
trial,  into  the  next  circuit  court,  to  be  held  in  that 
diftrift,  and  oiFer  good  and  fufficient  furety,  for  his 
entering  in  fuch  court,  on  the  firft  day  of  its  feffion, 
copies  of  faid  procefs  againft  him,  and  alfo  for  his 
there  appearing  and  entering  fpecial  bail  in  the  caufe, 
if  originally  requifite ;  it  Ihall  then  be  the  duty  of  the 
ftate  court  to  accept  the  furety  and  proceed  no  further 
in  the  caufe.'^ 

Does  not  this  provifion  take  from  tlie  ftate  court,  a 
caufe,  of  which  by  the  conftitution  of  the  United 
States  and  by  the  conftiiution  and  laws  of  the  partic- 
ular ftates,  it  hath  original  and  plenary  jurifdiftion, 
and  carry  it  to  the  circuit  court  which  has  only  a  con- 
current jurifdiftion  with  the  ftate  court  ?  From  aJI 
which,  it  is  clear,  that  the  circuit  court  have  concur- 
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rent  jurifdidion  with  the  ftate  courts,  in  aU  caufes 
between  citizens  of  different  ftates,  6cc.  but  no  ju* 
rifididion  of  caufes  between  citizens  of  the  fame  ftate, 
except  where  title  of  land  is  claimed  bjr  grants  horn 
different  ftates.     It  isalfo  clear,  that  the  ftate  courts 
have  original,  plenary  jurifdi&ion  of  all  caufes  be- 
tween the  citizens  of  their  refpeflWe  ftates  and  the 
citizens  of  other  dates,  and   foreigners,  concurrent 
with  the  circuit  court,  and  exclu/ive  jurifdi&ion  of 
all   caufes  between  the  citizens  of  their   refpedWe 
ftates,  except  where  the  title  to  land  is  derived  from 
grants  of  different  ftates^ 

Whenever  therefore  it  happens  that  a  fuit  is  inftitu- 
ted  hj  a  citizen,  before  a  court  of  the  ftate  to  which 
he  belongs,  jointly  againft  a  citizen  of  the  fame  ftate 
and  a  citizen  of  another  ftate,  the  ftate  court  only 
hath  competent  Jurifdi£tion  to  try  it.  Befides^  the 
reafon  why  the  federal  courts  had  jurifdiftion  given 
them  of  caufes  between  citizens  of  different  ftates 
concurrent  with  the  ftate  courts,  was  to  avoid  all  fuf- 
picion  of  partiaUty.     But  in  this  cafe  that  reafon  fails. 

Ezra  Holcomb  and  John  Gillet  verf  Nathan- 
iel Gillet. 

Where  a  tcf-  TjETITION  in  chancery,  (hewing,  that  in  April 
tator  covenanu  J|^  I773>  faid  Ezra  Holcomb  was  married  toPhebe 
not  to  alter  his  Gillet,  daughter  of  Nathaniel  Giilet,  late  of  Simf- 
i^'flCr^ofV*  bury,  tkceafed.  'fhat  he  owned  a  farm  lying,  partly 
fon,  and  Rfter-  in  fuid  Simft>ury  and  partly  in  Granville,  worth  ^600. 
wards  do  til  That  faid  John  was  fon  of  faid  Nathaniel,  and  lived 
^onto"the""  witl^W"*i  improved  his  farm,  and  fupported  him  and 
prejudice  of  a  his  wife ;  the  parents  being  old  and  unable  to  pro* 
third  pcrfon,     vide  for  themfelvcs.     That  faid  Nathaniel^  the  fadier, 

^^^^rcifcr'"     on  the  24th  of  April  1773,  made  his  will,  by  which 
give  re  ic .         1^^  g^^^  ^  ^j^.^^  ^^  j^^^  eftatc  to  his  wife  for  her  life  ; 

and  after  giving  fundry  legacies,  he  gave  to  his  fon 
John,  all  the  reft  and  refidue  of  his  real  and  perfonal 
eftate,  viz.  all  his  lands  in  the  wedge  of  land,  and  his 
dwelling  houfe  and  barn,  \nd\  all  his  movable  eflate, 
not  before  difpofcd  of,  and  appointed  faid  Joha  his 
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executor.  That  in  April  A.  D.  1781,  faid  Ezra  an4 
John  propofed  to  make  an  exchange  of  their  interefta 
and  iituations,  viz.  faid  Ezra  to  exchange  his  farm 
for  what  faid  John  had  given  to  him  by  his  father's 
will,  and  faid  Ezra  to  take  care  of  the  old  people  ^ 
and  in  order  that  faid  agreement  might  be  effe£^ualljr 
carried  into  execution,  it  was  necefTary  to  have  the 
confent  and  confirmation  of  faid  Nathaniel,  the  fa- 
ther J  accordingly  upon  application  to  him,  inform* 
ing  him  of  faid  propofed  agreement,  he  was  well 
pleafed  with  it ;  and  thereupon  made  and  executed  the 
following  writing,  viz.  «  April  9th,  1781.  This 
«  may  certify  all  whom  it  may  concern.  That  where-? 
«  as  my  fon,  John  Gillet,  to  whom  I  gave  in  my  will 
<<  all  my  real  and  perfonal  eftate  after  my  deceafe,  to 
«  him  and  his  heirs  forever,  befides  the  legacies  thajt 
"  I  have  ordered  to  be  paid  out ;  and  whereas  the  faid 
«  Jphn  Gillet,  hath  by  his  agreement  with  my  fon-in- 
«  law,  Ezra  Holcomb  and  my  daughter  Phebe  Hoi- 
^  comb,  to  let  them  and  their  heirs  have  all  his  faid 
«  Gillet's  faid  right  and  title  of  my  laft  will,  I  do 
«  hereby  agree  that  I  do  confent  to  my  fon  John  Gil- 
<^  let's  covenant  and  agreement  with  faid  Holcomb^ 
«  and  that  I  will  agree  never  to  aHer  my  faid  will  that; 
"  now  (lands  to  my  fon  John,  unlefs  I  (hall  be  driven 
«« to  fteceffity  for  my  comfortable  fupport,  then  I  will 
<<  difpofe  of  my  lands  or  eftate  as  I  fliall  think  proper.' 
<«  Witnefs  my  hand^  Nathaniel  Gillet." 

'Whereupon  faid  Ezra,  by  deed  dated  i  2th  of  April 
1781,  conveyed  to  faid  John  his  farm  lying  partly  iri 
Simfbury  and  paitly  in  GranviDe  ;  and  faid  John  by 
deed  of  fame  date  conteyed  to  faid  Ezra  all  the  eftate 
given  td  him  by  his  father's  faid  will,  which  the  tefta- 
tor  had  agreed  not  to  alter.  And  accordingly  each 
entered  into  po(reflion  of  the  refpedlive  premifes,  deed- 
ed to  them  as  aforefaid,  by  the  other.  Thaft  faid  Ez- 
f a  filpported  and  maintained  faid  parents  until  a  little 
before  the  faid  Nathaniel's  death,  when  the  fiid  Na-' 
thaniel  Gillet,  jun.  craftily  enticed  away  his  father, 
the  faid  Nathaniel^  fen.  and  knowing  of  all  the  mat« 

M  m  m 
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ters  aforefaid,  Sd  with  defign  to  defraud  the  petitioii<« 
crs  of  the  eftate  given  by  will  to  faid  Jdm.  and  by 
him  conveyed  to  faid  Ezra  as  aforefaid,  perfuade  £sud 
Nathaniel,  fen.  that  he  had  been  ill  ufed  by  the  peti- 
tioners ;  and  that  he  was  not  weU  fupported,  and  that 
in  cafe  he  the  faid  Nathaniel,  jun.  could  have  the  ef- 
tate, be  would  do  much  better  by  him ;  and  by  fuch 
falfe  and  groundlefs  fuggeflions,  irritated  his  mind 
againft  the  petitioners,  and  prevailed  upon  lus  iather 
to  alter  his  faid  will,  and  by  a  new  wili,  revoking  the 
former,  to  give  to  him  the  faid  Nathaniel,  jun.  the 
•  whole  of  the  real  eftate  given  to  faid  John  by  faid  for- 

mer will  5  which  will  was  dated  the  23d  of  May  A. 
D.  1783,  whereby  faid  Ezra  loft  his  farm  aforefaid, 
and  faid  John  had  become  liable  upon  his  covenants 
of  warranty.  Praying  that  the  court  would  inquire 
into  the  fa<Sts  and  order  and  decree  that  faid  Nathaniel, 
jun.  the  refpondent,  releafe  to  the  faid  John  or  to  the 
faid  Ezra  all  the  right  and  title  he  had  derived  by  faid 
kft  will  of  his  father  to  the  lands  and  real  eftate  giv- 
en to  faid  John,  by  faid  former  will.  To  this  peti- 
tion, a  plea  in  abatement  was  given,  that  the  petition 
contained  no  proper  grounds  for  the  interpofition  of 
a  court  of  chancery. 

Judgment — ^Tliat  the  plea  in  abatement  was  infuf- 
ficient.  .    .  ,\ 

Bylhe'dourt— ^Ezra  Holcomb  is  a  purchaier  for  val- 
uable' cbdfideration  upon  the  faith  and  folemn  agree- 
ment of  the  teftator  diat  he  would  not  alter  his  will, 
which  was  in  favor  of  his  fon  John.     Natham'el, 
jun.  is  a  volunteer,  who  with  full  notice   of  all  faid 
tranfadions,  perfaades  the  teftator,  by  falfe  fuggeft- 
iojis,  to  alter  his  former  will  and  to  give  faid  eftate  to 
him.     Thefe  fails  being  true,  fhews  him  to  have  been 
guilty  of  a  great  fraud,  and  that  in  equity  he  is  hold- 
en  to  make  good  his  father's  agreement,  and  to  con- 
vey the  eftate  to  faid  John,  or  the  faid  Ezra- 

At  the  adjourned  fuperior  court,  holden  on  the  4th 
Tuefday  of  November,  1796,  this  petition  was  heard 
upon  the  merits  and  granted  ;  and  a  decree  pa^W, 


/ 
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that  {aid  Nathaniel  (hould  releafe   faid  land  to  faid 
Ezra,  ander  a  penalty* 


State  verf.  Richard  Doan. 

It  Is  not  ne- 
ccff^ry  to  the 

INDICTMENT  for  murder.     After  vcrdid  of  the  qualificationa. 
jury  finding  the  prifoner  guilty>  the  counfel  for  of  *j»rymaji, 
the   prifoner   moved    in  arreft  of  judgment— That  be^'aallllfAt 
Elifha  Williams,  cfue  of  the  jurors  who  was  of  the  ted  or  put  into 
pannel  that  tried  the  prifoner,  was  not  at  the  time  the  lift, 
of  faid  trial  a  freeholder,  poffefled  of  real  eilate  rated 
in  the  common  lift  at  nine  dollars  or  more. 

The  attorney  for  the  ftate  replied — That  the  faid 
Eliflia  was  a  talifman  returned  by  the  (herifF,  and  that 
at  the  time  of  his  being  returned,  and  at  the  time  of 
faid  trial,  he  was  a  freeholder  poffefled  in  his  own 
right  of  real  eftate,  ratable  in  the  common  lift  at 
more  than  nine  dollars,  (viz.  of  a  dwelling  houfe  hav- 
ing three  fmokes,  or  fire  places  and  two  and  a  half 
acres  of  pafture  land.)  The  counfel  for  the  prifoner 
demurred  to  the  reply. 

Judgment — ^That  the  reply  was  fufficient,  and  the 
motion  infufficient. 

By  the  court — ^This  fum  is  tf^caile  given  by  law  to 
afcertain  the  quantity  of  eftate  requifitc  to  qualify  a 
juryman — ^but  it  dotn  not  mean  to  make  it  a  reguliite 


that  it  be  aftually  rated'or  put  jntf)  ^^^  gommon  lift. 

Frederick  Bull  verf.  Simeon  Royce. 

A  CTION  of  account  for  the  time  the  defendant  in  an  adion 
/\  was  bailiff  and  receiver  to  the  plaintifi^,  viz.  °[rd"rfiUn<» 
?rom  the  I  ft  of  January  1794,  to  the  ift  of  January  that  the  defend^ 
1795,  declaring  that  the  plaintiff  and  defendant  were  antwai  baiUlf 
m  partnerfliip  in  the  bufmefs  of  driving  horfes,  hack-  an<i  receiver  for 
ney  coaches,  and  carriages,  and  to  ihare  equally  in  tinM^ftatedln 
the  profits ;  faid  Bull  to  find  the  horfes  and  carriages,  the  declaratioo« 
and  the  defendant  to  keep  and  drive  them.     In  the  "  gooJ. 
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profccution  of  ^hich  bufinefs  the  defendant  received 
large  fums  of  moziey  to  account  to  the  plamdfF  fos 

the  one  half,  &c. 

■ 

The  defendant  plead,  that  he  was  never  bailiff  and 
Receiver  to  the  pUuntifF  in  manner  and  form,  &c.  U- 
fue  to  the  jury. 

The  jury  found  the  following  verdift,  viz. — ^In  this 
cafe  the  jury  find  that  the  defendant  was  bailiff  and 
receiver  of  the  plaintiff  a  part  of  the  year  A.  D.  1794* 
and  that  he  do  account. 

A  motion  in  arreft  was  made  by  the  defendant  for 
the  uncertainty  of  the  verdid^,  becaufe  it  did  not  find 
what  part  of  the  year  the  defendant  was  bailiff  and 
receiver. 

The  caufe  was  continued  to  advifc.  At  the  ad- 
journed fuperior  court,  November  1 796,  the  motion 
in  arreft  was  adjudged  to  be  infufficient. 

-  By  the  court — ^The  jury  have  found  diat  the  de- 
fendant was  bailiff  and  receiver  of  the  plaintiff  in  the 
year  A.  D.  1794.  The  words  a  part  of,  may  be  re- 
je£ted  as  furplufage.  If  the  defendant  was  bailiff  and 
leceiver  of  any  part  of  the  time  within  the  declaration, 
he  is  accountable  for  fuch  part ; — and  though  the  ju-^ 
ry  have  not  precifdy  found  how  great  a  part  of  the 
year  A.  D.  j  794,  he  was  bailiff  and  receiver,  yet  that 
may  be  afcertained  by  the  auditors,  as  well  sis  the 
fum  for  which  he  is  accountable. 


Windham  County^  Sept.  Tenrij  A.  D.  lyg^* 

Gallup  verf.  Fifh, 

A  new  trial  "pETITION  for  a  new  trial  in  an  adion  of  ejefl- 
jranttd  on  tlie  JL  '^cnt  for  a  piece  of  land,  brought  by  faid  Fiw 
ground  of  new  againft  faid  Gallup,  in  which  the  plaintiff  recovered 
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die  land — dating  that  the  plaintifPs  title  was  under  a  (iircovered  evi- 
furvey  made  to  John  Baniftcr,  of  a  large  traft  of  land  ^^*^*L'  *"^S 
beginnii^  at  two  white  oak  trees  in  Filh's  brook,  and  of  a  rccord^^ 
thence  running  eaftward,  &c«     That  the  defendant's  which  washM 
lot  bounded  north  on  faid  Banifter's  fouth  line,  and  ^  ^7  *hc  plain- 
that  the  queftion  was  about  the  courfe  of  the  line  of  ^^  "  ^^  ^*^' 
Baniftcr's  land — whether  it  run  due  eaft,  or  eaft  bear- 
ing fome  degrees  fouth  ;  and  alledging  that  fince  faid 
trial,  he  had  difcovered  new  evidence  which  did  de- 
termine what  the  courfe  of  faid  line  was  and  ought 
to  be  adjudged,  viz.  a  record  of  an  afiion  of  partition 
and  judgment  thereon,  in  this  court  in  A.  D.  1750, 
between  Samuel  Banifler,  William  Bowen  and  wife, 
John  Gallup  and  the  proprietors  of  the  common  land 
in  Voluntown,  and  faid  John  Banifter  under  whom 
the  plaintiff  claimed,  and  a  partition   made  and   re- 
turned by  the  ftierifF,  in  purfuance  of  faid  judgment, 
by  which  it  appeared,  that  the  fouth  line  of  faid  John 
Banifter's  lot  was  a  due  eaft  line,  which  evinced  moft 
clearly  that  the  land  in  controverfy  belonged  to  the 
petitioner. 

The  refpondent  plead  in  abatement — ift.  That  the 
petition  contained  no  fuScient  reafons  for  a  new  trial 
— 2d,  That  the  record  and  judgment  referred  to,  was 
a  public  record  and  with  due  diligence  might  have 
been  difcovered  before  faid  trial— 3d,  That  faid  re- 
cord and  judgment  was  produced  by  the  refpondent 
in  faid  former  trial,  and  was  a  material  exhibit  to 
make  out  his  title  and  was  delivered  to  the  jury  with 
faid  caufe. 

The  petitioner  replied,  that  a  copy  of  faid  afbion 
and  judgment  was  produced  by  the  plaintiff  as  one  of 
the  mean  convepnces  to  bring  down  the  title  from 
faid  Banifter  to  the  plaintiff,  but  it  being  conceded 
by  the  petitioner,  that  the  refpondent  had  all  Banif- 
ter^s  right,  it  was  laid  in  upon  faid  trial  and  went  to  the  . 
jury,  but  was  never  read  in  court,  nor  any  ufe  made 
of  it  for  the  purpofe  of  fettling  the  bounds  or  line  ; 
nor  had  the  petitioner  the  leaft  idea  that  any  evidence 
could  be  derived  from  it,  refpe^ing  the  courfe  pf 
faid  line. 


f 


454  WINDHAM    COUNTY, 

The  refpondcnt  demurred — ^and  judgmei^  that  the 
reply  was  fufficient. 

By  the  court — ^This  partition  was  an  ancient  tranC- 
aflion,  and  it  is  nothing  (Irange,  that  t2ie  petitioner 
ihould  have  been  ignorant  of  it ;  and  though  produced 
by  the  plaintiff*  as  one  link  in  the  chain  of  his  titlc^ 
which  was  admitted  by  the  petitioner,  without  any 
idea  that  it  furniflicd  any  evidence  as  to  the  bounds 
and  line,  it  pafled  Aib  filentio  to  the  jury,  and  as 
much  out  of  his  knowledge  as  if  it  had  not  been  pro- 
duced \  but  it  muft  have  been  in  the  knowledge  of  the 
refpondent.  The  court  heard  the  petition  on  the  mer- 
its, and  granted  a  new  trial. 


Daniel  Loomis  vcrf  Elijah  Simons. 

Aqueftionto     A  CTION  of  trcfpafs  and  falfe  imprifonment — 
vhat  company  .XJL  declaring,  that  on  the  23  d  day  of  November 
•  foldierbc-      1 793,  the  defendant  being   captain   of  a  grenadier 
to°do  d"  ry  "in  ^  company,  in  Hampton,   iffued  two  warrants  againft 
ssof  military '    fundry  pcrfons,   for  military  delinquencies,  and   by 
coj:ni2ince,and  mi  flake  inferted  the  plantiflTs  name  in  each  of  them, 
fc"th^'offi^CT     ^^^  ^^^^  (hillings  annexed  to  his  name,  in  each,  and 
•f  th/miiitk.'    directed  them  to  Nathaniel  Fuller,  orderly  fergeant, 
of  faid  company,  commanding  him  to  levy  and  col- 
let faid  fums  of  the  plaintiff ;  and  faid  FullcT  having 
received  faid  warrants,  levied  them  on  the  body  of  the 
plaintiff,  and  him  unlawfully  imprifoned  on  die  1 5th 
of  January  A.  D.  1794,  in  the  common  gaol,  in  Wind- 
ham, for  the  fpace  of  twenty-four  hours,  and  until  he 
paid  large  fums  to  obtain  his  liberty  ;  when  in  fad 
the  plaintiff  did  not  belong  to  faid  grenadier  comftaij, 
of  which  the  defendant  was  captain  j  but  to  the  com- 
pany of  militia  in  faid  Hampton,  commanded  by  cap- 
tain Utly  ;  all  which  the  defendant  well  knew. 

To  this  a£lion  the  defendant  plead  in  bar,  that  the 
commanding  oihcer  of  the  5th  regiment,  purfuant  to  an 
ad  of  the  general  affembly,  gave  orders  to  the  de- 
fendant to  raifc  a  company  of  grenadiers  in  fiii 
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Hampton,  by  inliftmcnt ;  that  the  plaintiff  voluntari- 
ly iniifted  into  faid  company,  by  fubfcribing  his 
name ;  and  faid  company  was  eftablifhed  ;  and  the 
defendant  was  chofen  and  appointed  captain  of  faid 
company,  and  the  plaintiff  from  the  firft  organization 
of  faid  company  to  the  ill  of  Oftober  1793,  ^^  ^^^' 
ftantly  done  duty  in  it.  That  the  plaintiff'  was  legal- 
ly warned  to  appear  completely  equipt,  on  the  4th  of 
OAober  1793,  and  on  the  7th  of  faid  Odkober,  being 
days  of  review,  negle£ted  to  appear  on  both  of  faid 
days,  and  perform  his  duty,  for  which  the  defendant 
being  captain  of  faid  company,  infli£led  a  fine  of  nine 
(hillings,  per  diem,  for  his  delinquency  aforefaid,  and 
gave  notice  thereof  to  the  plaintiff,  that  he  might 
make  application  to  the  lieutenant  colonel  command* 
ant,  to  get  excufed  from  faid  fines — ^but  the  plaintiff 
wholly  negle&ed  to  make  fuch  application,  and  there- 
upon the  defendant  iffued  his  warrants,  directed  to 
his  orderly  fergeant  aforefaid  to  collect  faid  fines,  by 
force  of  which, faid  orderly  fergeantfor  want  of  monies 
and  ellate,  levied  faid  warrants  on  tlie  body  of  the 
plaintiff,  and  him  committed  to  gaol,  until  he  paid 
faid  fines  and  the  legal  coft— and  as  to  any  other  af- 
faulting  and  imprifoning,  the  plaintiff  (aid  he  was  not 
guilty.  ^ 

The  plaintiff  replied  and  admitted,  that  the  defend- 
ant had  orders  to  raife  faid  company,  and  that  the 
plaintiff  did  fubfcribe  his  name  to  faid  inliilment ;  and 
that  the  defendant  was  captain  of  faid  company,  and 
that  he  was  warned  to  do  duty  in  his  faid  company  on 
faid  days,  and  ncgle£led  to  appear,  &c*  yet  he  faid 
that  before  and  at  the  time  of  fubfcribing  his  name  to 
faid  inlidment,  he  belonged  to  the  company  of  militia 
in  faid  Hampton,  commanded  by  captain  Utly,  which 
did  not  at  that  time  confift  of  more  than  fixty  four 
rank  and  file,  and  that  faid  inliilment  was  void  j  and 
that  he  had  ever  fince  been  holden  to  do  duty  in  faid 
company  of  militia  under  captain  Utly. 

To  this  reply  the  defendant  demurred.  And. judg- 
ment— ^That  the  plaintiff's  reply  was  infufficient. 


M 
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By  the  court — Hie  queftion  in  this  cafe  is,  wheth'^ 
er  the  captain  is  liable.     The  law  has  divided  the  ex- 
ecutive go^jfrnment  into  diftind  and  di^rent  depart-* 
ments^  aneafligned  to  the  jurifdi£lion  of  each,  cer- 
tain caufes  and  niatters  proper  for  their  cognizance. 
As  all  maritime  caufes  are  determinable  in  the  admi- 
ralty courts ;  all  chancery  matters  in  the  courts    of 
chancery  ;  all  fpiritual  caufes  in  the  courts  of  eccle- 
fiafticai  jurifdid^ion  ;  and  ail  military  queftions  and 
matteis,  by  the   officers  and  courts  e/lahL'ihed  from 
among  the  militia.     And  the  'courts  of  common  law 
take  cognizance  of  all  civil  caufes,  and  crimes  com- 
mitted againfl  the  peace  and  laws  of  the  date.     And 
the  jurifdic^ion  of  the  fuperior  court  fpreads  over  the 
ftate  and  over  all  other  courts  of  peculiar  jurifdi^ion, 
to  fupcrintend  them,  and  to  keep  theM  within   their 
proper  limits  and  bounds,  to  prevent  their  interfering 
with  one  another  or  their  encroaching  upon  the  com- 
mon law  courts.     But  hath  no  right  to   interfere  in 
any  caufes  or  quedions  proper  for  the  other  courts  to 
determine.     A  captain  hath  the  fame  legal  authority 
to  infli£l  a  fine  for  negle^  of  duty  in  any  of  his  foU 
diers,  as  a  jufticebf  the  peace  has  to  fine  a  man  for 
getting  drunk  or  breaking  the^peace ;  and  the  foldier 
may  appeal  to  the  lieutenant-colonel  commandant,  for 
redrefs  5  but  if  he  does  not,    the.  judgment  of  the 
captain  is  final  ;  and  uniefs  it  appears  he  has  abufed 
the  authority  given  him  and  adied  corrupt/}^,  no  ac-' 
tion  lies  againll  him. 

The  queftion  is  altogether  of  military  cognizance^ 
viz.  to  which  of  faid  companies  the  plaintiff  belong-^ 
cd  \  and  in  which,  by  law,  he  ought  to  do  duty ;  this 
is  determinable  by  the  officers  of  the  militia. 

David  Manwaring  'uerf    Jonathan   Harris  of 

Bofton. 

A  petition  in  TJETITION  in  chancery,    fliewing,    that  on  the 
chancery  Tvhich  J^  ^th  of  September,  1793,    Abner  Loomis   of 
IwXc  tkle    Aftiford,  in  the  county  of  Windham,    was  indebted 
of  land,  may  be  to  faid  Jonathan  Harris  of  Boflon,  in  the  ftatc  of 
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MaiTachufetts,  /'140  ;  and  to  fecure  the  payment,  brought  in  the 
gave  him  a deeciof  a  piece  of  land  in  faid  Afhford,  county  where 
and  took  from  faid  Harris  a  writing  counting  upon  faid  thoueh  neither 
deed  and  the  confideration,    and   therein  promiiing  of  the  parties 
and  engaging  to  deliver  up  (aid  land  upon  faid  debt's  '^fi^c  within 
being  paid,  and  the  intereft,    within  three   months*  ^^^  ^o^^h 
Soth  faid  deed  and  defeafance  were  dated  the  7th  of 
September,  1 793 .     That  faid  Abner  Loomis  was  alfo 
indebted  to  the  petitioner  by  note,  dated  the  25th  of 
July,  A.  D.  1794,  the  fum  of  ^^82-2-1 ;  and  that 
he  attached  faid  land,  and  recovered  judgment  on 
faid  note  before  the  county  court  holden  at  Windham 
on  the  3d  Tuefday  of  Auguft   1794,  againft  faid 
Loomis,  for  the  fum  of  ^^82-2-7  debt  and  coft — ^that 
he  took  out  execution  on  faid  judgment,  and  on  the 
66x  of  Odober  1 794,  caufed  faid  execution  to  be  levi- 
ed on  faid  land,  and  had  the  fame  appraifed  and  fet  ofF 
to  him  thereon,  according  to  law,  for  payment  of  faid 
debt.    That  on  the  29th  of  April  1 795,  he  offered  and 
tendered  to  faid  Harris,  five  hundred  and  thirteen 
dollars,  which  was  in  full  of  the  debt  due  from  faid 
Loomis,  and  the  intereft  to  that  time ;  which  he  re« 
fufed  to  accept,  pretending  that  faid  deed  to  him  was 
an  abfolute  deed,  and  that  the  petitioner  was  ready  to 
pay  faid  debt  to  faid  Harris — ^praying  that  upon  the 
petitioner's  paying  or  tendering  to  faid  Harris  faid  fum 
of  five  hundred  and  thirteen  dollars,  or  the  fum  which 
fliould  be  found  by  the  court  to  be  due,  that  faid  Har- 
ris be  compelled  to  releafe  to  him  all  the  right,  title  and 
intereft,  he  had  to  faid  lands,  by  force  of  faid  deed 
from  faid  Loomis. 

Plea  in  abatement — that  neither  of  the  parties  to 
this  petition  dwelt  or  refided  in  the  county  of  Wind^ 
ham — ^and  that  the  fuperior  court  fitting  in  the  county 
of  Windham,  had  not  jurifdidion  of  faid  petition^ 
but  that  it  ought  to  have  been  brought  to  tlie  fuperior 
court  in  the  county  of  New-London,  where  the  peti-* 
tioner  belonged. 

Demurrer  to  the  plea.  And  judgment— That  the 
plea  in  abatement  was  infufficient. 

N  n  n 
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By  the  court — ^The  land  about  which  the  petition 
is  conyerfant>  lies  in  the  county  of  Windham,  and  it  is 
beft  to  fquare  the  proceedings  in  chancery  as  near  to 
the  rules  which  regulate  the  common  law  courts  a& 
may  be  ;  and  by  the  ftatute,  all  caufes  for  the  trial  of 
the  title  of  land,  {hall  be  brought  in  the  county  in 
which  the  land  lies. 


Cargel,  Malbone,  &c.  Committee  of  the  School 
Society,  formed  within  the  limits  of  the  firft 
ecclefiaftical  fociety  in  Pomfret,  and  the  reft 
of  the  inhabitants  of  faid  School  fociety  ^yerf. 
Seth  Grofvenor  and  others,  conmuttee  of  faid 
firft  Ecclefiaftical  fociety. 


The  fchool 
monies  belong 
to  tiic  fchool 
focictirs  com- 
pofed  of  all  de- 
nominations fe- 
fidln};  and 
dwelling  with- 
in the  p:irochi- 
al  limits  of  faid 
focietits. 


ACTION  of  account,  for  certain  notes  and  inter- 
eft|  and  for  the  monies  received,  and  that  was 
itill  due  upon  them,  which  was  granted  to  the  firft 
ecclefiaflical  fociety  in  Pomfret,  by  the  general  aflem- 
bly,  in  A.  D.  1733,  to  be  appropriated  to  the  ufe  of 
fchools  only,  and  received  by  the  committee  of  faid 
fociety  in  A.  D.  1741- 

Plea — that  the  defendants  were  never  bailiiTs  and 
receivers  of  the  plaintiffs'  monies,  &c.  m  maLTOkcr  and 
form,  &c.     Ifluc  to  the  jury. 

The  jury  found  that  the  defendants  were  bailifis 
and  receivers  of  the  monies,  &c.  of  the  plaintiffs,  in 
manner  and  form,  &c.  and  that  the  defendants  do  ac- 
count— which  verdicl  the  court  accepted  for  the  fol- 
lowing reafons,  viz.  The  general  affembly  in  May  A. 
D.  1733,  or^icred  that  the  feven  weftem  townfliips 
fhould  be  fold,  and  granted  the  money  arifing  from 
the  fale,  to  the  fevcral  towns  and  parifhes,  which  made 
and  compofed  lifts  in  A.  D.  1732  ;  the  intereft  to  be 
applied  to  tlie  fupport  of  fchools  in  fuch  towns  and 
pariflies  of  wliich  the  firft  fociety  in  Pomftet  was  one, 
who  by  tl'tcir  committee  in  A.D.  1741  received  their 
proportion  of  die  bonds  and  money  aforefaid. 


SEPTEMBER   TERM,  A.D.   1796.  459 

In  January  A.  D.  1792,  by  far  the  greater  part  of 
faid  firft  fociety  in  Ponifret,  difiented  from  faid  eccle- 
fiaftical  fociety,  and  formed  themfelves  into  a  church 
or  fociety,  by  the  name  of  the  Catholic  Reformed 
Chriftian  Church  and  Congregation,  and  fijttied  a  mi- 
nifter  amongft  them.  The  reft  of  the  inhabitants 
which  remained  being  the  Firft  Eccledaftical  Society 
claimed  to  hold  the  fchool  monies  exclufively,  of  thofc 
who  diflented  from  them. 

By  the  laft  paragraph  of  the  law,  entitled  an  a£t  fe- 
curing  equal  rights  and  privileges  to  Chriftans  of  eve- 
ry denomination  in  the  ftate,  which  was  made  and 
pafled  at  the  general  aflembly,  in  Oftober  A.  D.  1791, 
it  is  ena£led,  "  and  every  pcrfon  claiming  the  benefit 
of  this  zGt,  {hall  be  difqualified  to  vote  in  any  meeting 
of  futh  fociety,  fave  only  in  matters  which  relate  to 
the  maintenance  and  fupport  of  fchools," — ^by  which 
the  diflenters  are  confidered  as  members  of  the  cftab- 
lifhed  fociety,  for  the  purpofe  of  fupporting  fchools, 
and  entitled  to  their  proportion  of  the  fchool  money. 

The  a6l  made  and  pafled  in  May  A^  D.  1795,  enti- 
tled an  zQ.  appropriatmg  the  monies  which  fhould  arife 
on  the  falc  of  the  weftern  lands  belonging  to  this  ftate, 
dire£ts,  that  the  intereft  arifing  upon  faid  monies,  fliall 
and  is  thereby  appropriated  to  the  fupport  of  fchools 
in  the  feveral  focieties  conftituted,  or  which  may  be 
conftituted  by  law,  within  certain  local  bounds  in  this 
ftate,  to  be  kept  according  to  the  provifions  of  law^ 
which  fliall  from  time  to  time  be  made  ;  and  to  no 
other  ufe  or  purpofe  whatfocver,  except  in  the  cafe 
and  under  the  circumftances  therein  after  mentioned. 
And  that  faid  intereft  as  it  Ihall  became  due  from  time 
to  time,  be  paid  over  to  the  ifaid  focieties,  in  the  capa- 
city of  fchool  focieties,  according  to  the  lift  of  polls 
and  ratable  eftate  of  fuch  focieties  refpeAively  ;  * 
which  ihall,  when  fuch  payment  fliall  be  made,  have 
been  laft  perfected.  Said  aA  alfo  further  provides, 
that  whenever  fuch  fociety  fliall  purfuant  to  a  vote  of 
fuch  fociety,  palled  in  a  legal  meeting  warned  for  that 
purpofe  only,  in  which  vote  two  thirds  of  the  legal 
voters  prefent  in  faid  meeting  fliall  concur,  apply  to 
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the   general   aflembly  requefting  liberty  to  improve 
their  proportion  of  faid  intereft^  or  any  part  thereof^ 
for  the  fapport  of  the  Chrjflian  xniniftry,  or  the  pub- 
lic worfhip  of  God,  the  general  ailembly  fhall  have 
full  power  to  grant  fuch  requeft,  during  tlieir  ple2>- 
fure  ;  and  in  cafe  of  any  fuch  grant,  the  fchool  foci- 
ety  fhall  pay  over  the  amount  fo  granted,  to  the  reli- 
gious focietxes,  churches,  or  congregations,  of  all  de- 
nominations of  Chriftians  witiiin  its  limits,  to  be  pro- 
portioned to  fuch  focieties,  churches  or  congregations,  , 
according  to  the  lift  of  their  lefpedive  inhabitants  or             1 
members,  which  (hall,  when  fuch  payment  from  time               j 
to  time  be  made,  have  been  laft  penefied  -,  and  in 
cafe  there  (hall  be  in  fuch  fchool  fociety  any  individu- 
als compofing  a  part  only  of  any  fuch  religious  focie-r 
ty,  church  or  congregatipn,  then  the  proportion  of 
fuch  individuals  ihall  be  paid  to  the  order  of  the  body 
to  which  they  belong,  by  the  rule  aforefaid  ;  and  the 
monies  of  fuch  individuals  (hall  be  difcounted  from 
their  minifterial  taxes  or  contributions,  and  in  that 
way  enure  to  their  benefit,  &c. 

And  it  i3  further  enafted,  that  all  the  inhabitant^ 
living  within  the  limits  of  the  located  focieties,  who  by- 
law have  right  to  vote  in  town  meetings,  (hall  meet 
fome  time  in  O^iober  annually,  in  the  way  and  man- 
ner prefcribed  in  the  ftatutc,  entitled  an  sl&  for  form- 
ing, ordering  and  regulating  focieties;  and  being  fo 
met,  (hall  exercife  the  powers  given  in  and  by  faid  a6b, 
in  organizing  themfelves,  and  in  appointing  the  necefV 
fary  officers,  as  therein  direded  for  the  year  enfulng  j 
and  may  tranfa£k  any  other  bu&nefs  on  the  fubjedl  of 
fchooling  in  general  *,  and  touching  the  monies  hereby 
appropriated  to  their  ufe  in  particular,  according  to 
law  I  and  (hall  have  power  to  adjourn,  &c. 

Here  is  a  new  corporaticta  or  fchool  fociety  con- 
ftituted  to  confift  of  all  the  legal  voters  in  town  meet- 
ings, living  within  the  parochial  limits  of  the  ecclefi- 
aftical  focietv,  including  all  denominations,  which  is 
to  regulate  the  bufinefe  of  fchooling  and  the  expendi- 
tures of  faid  intereft,  being  the  perfons  to  whom  the 
interelt  is  granted.    The  inhabitants  legal  vpters  in 
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town  meeting,  living  within  the  limits  of  faid  firft  ec- 
clefiaftical  focicty  in  Pomfret,  agreeably  to  the  law, 
met  in  the  mondi  of  Odober  A.  D.  1 795,  formed 
and  organized  themfelves  as  is  therein  provided  ; 
chofe  their  officers  and  appointed  agents  to  call  the 
defendants  to  account  for  faid  fchool  monies.  And 
the  queftion  is,  whether  the  committee  of  the  firft 
ccclefiaftical  fociety  in  faid  Pomfret,  are  accountable 
for  the  fchool  monies  they  have  received  from  the 
grants  of  the  general  aflembly  aforefaid,  to  the  fchool 
fociety,  ere£led  and  conftituted  as  aforefaid  ? 

It  is  clear  that  they  are ;  and  that  upon  three 
grounds — ift,  They  are  all  inhabitants  of  faid  firft  cc- 
clefiaftical fociety  living  and  refiding  within  its  local 
limits,  and  to  whom  the  grants  were  made — 2d,  The 
intereft  granted  was  the  common  intereft  of  all  the 
inhabitants  indifcriminately,  without  regard  to  reli- 
gious diftindlions,  and  is  drawn  upon  the  aggregate  lift 
of  all  the  inhabitants — 3d,  It  is  for  the  general  benefit 
of  the  public,  that  the  children  of  all  the  citizens, 
without  diftindion,  ihould  receive  an  education  ; 
and  it  is  evident  from  the  laws  upon  the  fubjed,  that 
this  was  the  liberal  intention  of  the  legiflature  in  ma- 
king the  grant. 


Ne^-London  County,  Sept.  Term,  A.  D.  1796. 
William  Nickels  verf.  Thomas  Giles. 

WILLIAM  NICKOLS  exhibited  his  motion  for      The  court 
a  habeas  corpus   to  take  a  daughter  of  his,  ^'^  "<>'  grant 
about  three  years  old,  from  one  Thomas  Giles,  who  *us*b  favor  of 
as  he  faid,  unjuftly  detained  and  withheld  her  from  a  father  to  take 
him,  and  unlawfully  imprifoned   her  ;  and  alfo  to  a  daugf/ter 
bring  faid  Giles,  before  this  court  to  ihew  reafon  ^"**"  ^^  "|?" 
why  he  thus  detained  and  imprifoned  his  daughter,  ^^'  bcrfathcr 
&c. — Upon  inquiry  it  appeared  that  the  child  was  and  the  child  is 
with  its  mother,  who  lived  with  her .  father  the  faid  well  takM  care 
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of,  and  nDtKke-  Thomas  Giles  ;  that  the  child  was  wdl  provided  for  ^ 
'h  ^^^h^  ^^  ^^^  ^^^^  Nickols  having  no  houfe  and  very  Utde  pro- 
perty, and  very  irregular  in  his  temper  and  life,  his 
wife  had  left  turn  and  went  and  lived  with  her  father, 
where  both  (he  and  her  child  were  weU  provided  for. 
Upon  which  the  court  refufed  to  grant  faid  writ. 


Oyer  muft  be 
given  of  the  r&> 
cords  of  the  fu- 
pcrior  court, 
when  required. 


Executors 
appointed  and 
qua!ified  in  a 
foreign  jurif- 
didion,  may 
not  profccutc 
a(^iond  in  this 
Hate, until  qual- 
ified according 
to  the  laws 
Lere. 


Jofeph  Williams  verf.  Jofeph  Perry. 

ACTION  of  debt,  declaring  upon  a  judgment  of 
the  fuperior  court,  rendered  in  March   A.  D. 
1794. 

The  defendant  prayed  oyer  of  the  record.  The 
plaintiff*  would  have  excufed  himfelf  from  giving  oyer, 
becaufe  the  record  was  of  this  court. 

But,  by  the  court — Although  in  England  where 
the  records  of  the  king's  bench  are  kept  in  the  place 
where  the  court  fets,  a  profert  may  not  be  neceflary  to 
be  laid  in  the  declaration,  becaufe  the  record  is  alrea- 
dy in  court,  to  which  the  defendant  has  equal  acce& 
with  the  plaintiff*;  yet  in  this  Hate  the  records  are 
not  kept  in  the  place  where  the  court  fets,  nor  can 
they  be  tranfported  round  the  circuit.  Copies  or  ex- 
emplications  muit  be  taken  and  improved  in  trials  ; 
and  it  is  the  duty  of  the  party  who  would  take  bene- 
fit by  them,  to  produce  them  in  court,  whenever 
oyer  is  prayed  of  them, 

Jofeph  Perkins  and  Lydia  Lothrop  verf.  Jofeph 

WUliams* 

ACTION  of  indebitatus  afiumpftt,  declaring  that 
on  the  23d  of  Augufl  A.  D.  1792,  the  defend- 
ant by  authority  from  the  plaintiffs,  and  for  their  ufe, 
received  ;f  500  of  George  Phillips,  &c.  infurance 
company  at  Middletown  ;  which  was  due  and  owing 
from  faid  company  to  Eliftia  Lothrop  late  of  Norwich, 
deceafed,  of  whofe  lad  will  the  plaintiff's  were  execu- 
tors, and  legally  entitled  to  faid  money — that  the  de- 
fendant tliereupon  be  caoie  indebted  and  liable  tQ 
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pay  faid  money  to  the  plaintiffs,  with  the  lawful  inter- 
eft,  and  in  confideration  thereof,  the  defendant  on  the 
I  ft  of  May  A.  D.  1 795,  affumcd  and  promifcd  to  pay 
the  plaintiffs  faid  fum  of  ;f  500  and  the  lawful  intereft, 
in  a  reafonable  time,  &c.  which  he  had  never  per^ 
formed. 

Plea  in  abatement — ^That  it  appeared  by  the  laft 
will  of  faid  Eliflia,  fliewn  on  oyer,  that  John  Luke 
and  Jeffe  Breed  of  Norwich,  in  New-London  county, 
both  refiding  in  Eflequibo  in  Dcmerara,  at  the  date  of 
faid  will,  were  appointed  joint  executors  with  the 
plaintiffs,  and  ought  to  have  been  joined  in  this  fuit. 
That  faid  Elifha  died  at  Effequibo  in  Demerara,  in 
A.  D.  1790,  foon  after  executing  faid  will;  which 
was  proved  and  approved  according  to  the  laws  of 
the  colony  of  Demerara ;  and  faid  Luke  and  Breed 
accepted  laid  truft  of  executors  there,  before  tlie  date 
of  the  plaintiffs'  writ,  and  faid  Breed  was  refident  at 
Norwich,  and  faid  Luke  in  faid  Demerara,  before  and 
at  the  date  of  faid  writ. 

The  plaintiffs  replied,  that  although  faid  Breed  and 
Luke  were  appointed  joint  executors  with- the  plain- 
tiffs by  faid  will,  yet  that  faid  Luke  and  Breed,  had 
never  accepted  faid  truft,  nor  qualified  themfelves  to 
zGt  as  executors,  before  any  court  in  this  or  the  Unit- 
ed States  ;  nor  given  bond  as  the  law  required. 

fT  The  defendant  demivred  to  the  plaintiffs'  reply. 
And  judgment — ^That  the  plaintiffs'  reply  was  fum- 
cient. 

By  the  court — It  appears  that  filthough  faid  money 
was  due  to  the  teftator,  and  that  the  plaintiffs  derived 
their  right  originally  from  the  will ;  yet  as  the  defend- 
ant recovered  the  money  by  their  order  fmce  the  de- 
ceafe  of  faid-tdftator,  he  is  accountable  to  them  for  it. 

Further,  Demerara  is  a  foreign  jurifdiftion  ;  faid 
Luke  and  Breed's  accepting  the  truft,  and  qualifying 
themfelves  to  a£t  as  executors,  according  to  the  laws 
of  that  country,  does  not  qualify  them  to  aft  as  fuch 
in  this  jurifdiftion,  which  may  require  very  different 
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qualifications.  Befides,  it  would  be  impolidci  and 
tend  to  great  injuftice,  if  an  executor  or  adminlfljator 
in  a  foreign  jurifdidicmi  might  coUeA  all  the  debts 
and  efietts  of  the  deceafed  here^  and  cany  them  away 
to  the  prejudice  of  the  creditors  in  this  jurifdi<Stion  ^ 
which  no  wife  or  juft  goTernment  would  permit  to  be 
done  to  the  prejudice  of  its  own  citizens* 

Nathan  Williams,  admiiiiftrator  of  William  "Wil- 
liams, deceafed  i^erf.  Frederick  Smith  and 
Amos  Porter. 


Where  the    TjETTTION  in  chancery,  Ihe^ong  that  on  the  22d 
Tl^^.t  JL      '*?y  ^^  AP"*  ^-  ^-   ».773>  *^  faid  William 


ligatioD  to  give  Contracted  with  faid  Frederick  and  his  wife  Elizabeth, 
a  deed  of  cer-  (he  then  being  a  minor,  under  the  age  of  twenty  one 
**h-  kK***  years,  for  a  certain  traO:  of  land,  defcribed  in  the 
b^^bfcby"  pc^tion,  for  which  he  agreed  to  give  ^^62-14,  and  as 
the  ad  of  God,  ^  title  could  not  be  given  of  faid  land,  undl  faid  EU- 
chaocery  will  zabeth  arrived  of  age,  the  faid  Frederick  executed  an 
S"ob]li^^  ^  obligatory  writing,  that  he  and  his  faid  wife  Elizabeth, 
baokniPL  "  would  give  a  deed  of  faid  land  when  (he  (hould  come 
of  age,  which  was  Hgned  by  faid  Frederick  and  his 
wife.  And  the  faid  William  to  fecure  the  payment 
of  faid  purchafe  money,  gave  three  notes,  one  for 
24-12  lawful  vnoncYy  payable  in  two  years,  one  for 
24-12  payable  in  three  years,  andonc  foFj^ij-io, 
payable  with  intereft  after  they  fbould  become  due. 
That  faid  Elizabeth  died  before  any  deed  was  given 
of  faid  land,  and  faid  land  defcended  to  her  heirs  at 
law  \  that  faid  William  Williams  was  alfo  dead,  and 
no  deed  had  ever  been  given  of  faid  land,  nor  could 
any  ever  be  obtained  ;  that  faid  notes  ought  to  be 
given  up  or  cancelled  ;  and  that  faid  Frederick  had 
removed  out  of  the  (late,  and  bccojpp  haT^j^rnpf.  and 
had  afligned  faid  notes  to  Amos  Porter  of  Lebanon, 
who  had  recovered  judgment  upon  one  of  them  for 
/'50  damages  and  his  coft  ;  and  had  put  another  of 
them  in  fuit,  and  the  petitioner  had  no  defence  againll 
faid  notes  at  law  ;  and  faid  Porter  the  aflignee  had 
notice  of  the  circumilances  of  faid  notes  before  the 
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afEgpment.  And  both  he  and  faid  Frederick  refufed 
tQ  tftflVKif  up  faid  notes — praying  for  a  perpetual  in- 
jundiion  to  be  laid  on  faid  judgment,  fuit  and  notes, 
or  that  they  be  offset  againft  faid  obligation  for  a 
deed  of  faid  land. 

Plea  in  abatement — that  faid  petition  contained  no 
fufficient  grounds  for  the  interpofition  of  a  court  of 
chancery. 

The  petitioner  contended  that  thefe  notes  were  fub- 
je£l  to  the  fame  equity  in  the  hands  of  the  aihgnee,  as 
in  the  hands  of  the  original  promifee,  and  that  that 
-viras  the  cafe  of  all  fecurities  for  money^  except  nego- 
tiable notes  and  bills  of  exchange,  which  in  favor  to 
commerce  were  not }  and  cited  2  Vem.  692  and 
764 — Douglas  636,  Peacock  vs.  Rhodes,  and  Powel 
on  Contracts,  77.  And  that  in  this  cafe  the  condi- 
tion of  the  bond  had  become  impoilible  by  the  z£t  of 
God.  The  law  laid  down  in  thofe  authorities  was 
not  queftioned  by  the  refpondents,  but  they  contended 
that  this  cafe  did  not  come  within  them.  If  a  note 
(hould  be  obtained  by  fraud  or  durefs>  &c.  the  afTign- 
ment  wUl  not  purge  it— oi:  if  it  was  originally  defeaf- 
able,  an  aiBgnment  will  not  affe£l  the  defeafance.  It 
was  alfo  contended  by  the  refpondents  that  here  the 
obligation  for  a  deed,  and  the  notes  were  mutual  in- 
dependent fecurities,  one  being  the  confideration  of 
the  other,  and  that  the  failure  of  performing  the  one, 
did  not  defeat  the  other  ;  but  drove  the  petitioner  to 
his  proper  legal  remedy  upon  his  feciirity  i  as  in  the 
cafe  of  a  deed  with  covenants  of  feifin  and  warranty, 
the  covenantee  cannot  ofiset  his  notes  againft  the  cov- 
enants, becaufe  the  covenantor  was  not  feifed  ;  but 
muft  refort  to  his  legal  remedy  on  the  covenants, 
which  the  party  had  right  to  have  tried  at  law,  viz. 
whether  he  was  feifed  or  not ;  but  more  efpecially 
where  the  notes  were  alligned  to  a  third  perfon — and 
fo  in  this  cafe  if  the  faid  Smith  was  a  bankrupt,  and 
there  was  likely  to  be  a  lofs,  it  was  more  equitable 
that  it  ihould  fall  upon  the  original  promifor,  who  firft 
trufted  him,  than  upon  an  innocent  endorfee,  who 
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trufted,  not  upon  the  credit  of  the  endoifer,  fo  much 
as  upon  that  of  the  promifor.  •    - 

Judgment — ^Thatthc  plea  in  abatement  was  insuffi- 
cient. The  petition  was  heard  upon  the  merits  and 
granted. 

Clement  verf.  Wheeler. 

v^yx^^^^  "Va  ^^^^  '°  reverfe  a  judgment  of  the  county 
"oTcnants  L  J  JLa  court,  in  an  aaion  brought  by  faid  Clement 
indenture  en-  before  a  jufticc  of  the  peace,  againft  faid  Wheeler — 
tcred  into  by  declaring,  that  on  the  15th  of  April  A.  D'.  1793,  J^" 
!h!^a^dwf  feph  WhceJer,  fon  of  the  defendant,  a  minor  about 
conicttt.  eighteen  years  of  age,  by  an  indenture  bound  himfelf 

an  apprentice  to  the  plaintiff,  with  the  confent  of  the 
defendant,  his  father  and  natural  guardian,  until  he 
fliculd  arrive  to  the  age  of  twenty  one  years,  which 
would  be  on  the  25  th  of  December  1795,  to  learn  the 
trade  of  a  hatter  ;  and  covenanted  faithfully  to  ferve 
the  plaintiff  during  faid  period  in  the  ufual  form  *,  and 
the  plaintiff  on  his  part  covenanted  to  provide  for  faid 
Jollph,  to  learn  him  faid  trade,  &c.  &c.  which  inden- 
tures were  figned  by  faid  Jofeph  and  the  defendant ; 
and  allcdging  that  the  plaintiff  had  performed  on  his 
part,  and  that  the  faid  Jofeph  in  dire£b  violation  of  the 
covenants  in  faid  indenture,  did  on  or  about  the  20th 
of  Ju2ie  la/l,  depart  from  the.  houfe  and  {ctm'icc  of  the 
plaintiff,  contrary  to  his  mind  and  wiii,  and  continued 
to  abfent  himfelf  for  the  fpace  of  two  months,  to  his 
damage  ^^4 — writ  dated  29th  Auguft  1794. 

This  caufe  was  appealed  to  the  county  court ;  and 
the  defendant  plead  in  bar,  that  on.  the  20th  of  faid 
June,  faid  Jofeph,  with  the  confent  of  the  plaintiff, 
went  a  voyage  to  Bofton,  with  captain  Harris,  and 
\vas  gone  five  weeks ;  and  that  his  wages  were  paid  to 
the  plaintifPs  order-^and  that  faid  Jofeph  returned  to, 
and  was  received  by  the  plaintiff  into  his  fervicc  and 
bufmefs  ;  and  that  a  fliort  time  before  the  date  of  the 
plaintifPs  writ,  the  plaintiflF  and  faid  Jofeph  differed  a- 
bourfome  matters,  on  account  of  which  the  faid  Jo- 
feph left  the  plaintiff. 
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The  plaintiflF  replied,  that  faid  Jofeph  left  his  fcr- 
vice  on  the  20th  of  faid  June,  againft  the  plaintifFs  ex- 
prefs  prohibition,  and  never  after  had  returned,  ex- 
cept one  day  to  get  his  clothes,  which  he  had  pledged 
for  his  wages ;  without  that,  that  faid  Jofeph  went 
away  on  faid  20th  of  June,  with  the  confent  of  the 
plaintiff,  with  faid  capt.  Harris,  to  Boflon,  and  that 
the  plaintiff  received  his  faid  Jofeph's  wages,  in  man« 
nerand  form,  &c. 

To  this  reply  the  defendant  demurred,  and  the 
judgment  of  the  county  court  was  that  the  reply  was 
infufficient  and  that  the  defendant  recover  his  coft. 

Error  affigned)  that  the  county  court  ought  to  have 
adjudged  faid  reply  fufficient,  and  given  judgment  for 
the  plaintiff  to  recover. 

Plea — nothing  erroneous.  And  the  judgment  of 
this  court,  tliat  diere  is  manifeft  error  in  the  judg- 
ment complained  of. 

By  the  court — ^The  principal  queftion  in  this  cafe 
is,  whether  the  father  or  guardian  is  bound  by  the 
covenants  entered  into  by  the  minor,  with  the  fadier's 
or  guardian's  confent  ?  By  the  (tatute  of  this  ftate  no 
perfon  under  the  government  of  a  parent,  guardian, 
&c.  is  capable  of  making  any  contrail:  which  is  valid 
in  the  law,  without  the  confent  of  fuch  parent,  guar- 
dian, &c.  in  which  cafe,  fuch  parent,  guardian,  &c. 
Ihall  be  bound  thereby.  And  every  fervant  and  ap- 
prentice of  more  than  fifteen  years  of  age,  who  fliall 
abfcond  from  their  mailer's  fervice  before  their  term 
of  fervice  is  expired,  ihall  ferve  treble  the  time  of 
their  being  abfent.     And   it  has  been  repeatedly  ad-  ^ 

judged  upon  tlie  lail  mentioned  paragraph  of  the  law, 
that,  on  indentures,  where  tlie  guardian  covenanted 
for  the  apprentice,  that  he  ihould  ferve.  See.  although 
the  mailer  might  takt  his  remedy  againil  the  appren- 
tice, for  the  treble  fervice,  yet  he  is  not  obliged  to ; 
and  that  an  a£lion  well  lies  againil  the  guardian  on 
the  covenants.  Are  the  covenants  in  this  indenture, 
formally  entered  into  by  the  minor,  with  the  confent 
pf  the  father  and  guardian,  only  binding  upon  the 
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minor,  or  are  Acf  binding  opon  die  father  i  Tbcj 
arc  b:n-Jni|r  npcm  the  father,  the  fame  as  thou^  lbs 
had  czprci^iy  nude  than  ;  axhl  fubjec^  him  to  iaaca^ 
gx3  foi  a  breach.  They  are  alfo  binding  upon  ike 
apprentice  and  make  him  liaUe  to  the  treble  fenrke 

Frances  Siftare,  widow  of  Gabriel  Siftare  ver/l 
Jofeph  Siftare,  executor  of  Md  Gabriel  Sif- 
tare. 

APPEAL  from  the  order  of  the  court  of  probate 
in  ocgaUTing  her   application  for  dower,  and 
'^"/'^^^'^  sLiTi^ried  for  reafons — ift,  TTiat  at  the  time  of  the 

'C   woo  tX%^  ^ 

HxA  Gabrid^sdeceafe,  (he  was  the  lawful  wife  of  die 
(aid  Gabriel,  and  had  right  by  law  to  be  endowed  of 
the  uie  and  improvement  of  one  third  part  oi  ail  the 
real  eftatc  of  which  he  died  feiied  and  poflefled  in  his 
fcT.;rn  cc^trr  own  right  in  fee,  for  and  dining  the  term  of  her  na« 
tural  life,  being  in  ralue  about  ^5»ooo  lawful  money, 
Ijing  in  the  difbid  of  New-London. 

B  iua  dbut  The  appellee  replied,  that  faid  Gabriel  was  a  na- 

tural born  fubjed  of  die  king  and  kingdom  of  Spain, 
refiding  and  dwelling  in  Barcelona,   until  Odober 
1 770,  when  in  a  voyage  at  iea,  he  was  providentiaBy 
brought  into  faid  Ncw-i^mdon  ;  which  he  foon  aftejr 
detennined  to  make  the  place  of  his  abode,  and  provi- 
ded a  veilelj  and  five  hundred  dollars  in  cafh,  and  in 
January  1 7  7 1  ,fent  to  laid  Barcelona,in  the  kingdom  of 
Spain,  after  the  faid  Frances,  (he  then  being  his  law^ 
f  al  wife  \  and  made  her  acquainted  with  his  deter^ 
minadon  to  fetde  at  faid  New-London,  and  requeAed 
her  to  come  over  and  cohabit  with  him  at  (aid  New- 
London  ;  which  (he  utterly  refufed  tp  do  ;  and  ever 
(incc  h jd  continued  to  refide  in  Barcelona  in  the  kingr 
dom  of  Spain,  and  to  abfent  herfelf  from  her  faid 
bufband  through  her  own  default  and  not  his  \  and 
that  (lie  was  a  natural  bom  fubjeQ  of  the  king  and. 
kingdom  of  Spain,  and  was  an  alien  and  could  notify 
law  take  or  inherit  any  freehold  eftate. 
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I 
The  appellant  rejoined,  and  admitted  that  ihe  was 

invited  by  her  faid  hufband  to  come  to  New-London, 

and  dwell  with  him  ;  but  the  faid  Gabriel  having  foon 

^fter  his  arrival  at  faid  New-London,  taken  to  hi$  bed 

'  and  board  another  woman,  with  whom  he  lived  until 

his  death,  and  by  whom  he  had  feveral  children—- 

and  that  faid  Frances  remaining  in  Spain  abfent  from 

faid  Gabriel,   was  through  his  default  and  not  her*s. 

That  faid  Gabriel  was  naturalized  by  an  ad  of  the 

general  aflembly  of  the  ftatc  of  Connefticut,  and  was 

a  citizen  of  faid  ftate,  at  the  time  of  the  declaration  of 

independence,  and  ever  afcdr  continued  fuch  until  his 

death,  which  happened  on  the  firft  of  January  A.  D. 

1794 — whereby  {he  became  and  was  at  the  time  of 

faid  Gabriel's  death,  entitled  to  the  rights  of  a  citizen 

of   Connefticut,  without  that,  that  her  abiding  in 

Spain  abfent  from  her  faid  hufband,  was  through  her 

default. 

Appellee  affirmed  over  his  reply  to  the  reafons  of 
the  appellant.  IfTue  to  the  court.  Cafe  continued  to 
^dvife. 

March  Term  1797 — ^^^  court  found  that  the  faid 
Frances  abiding  in  the  kingdom  of  Spain,  abfent  from 
her  hufband,  was  through  her  default ;  and  the  judg- 
ment of  the  court  of  probate  was  affirmed,  for  the  foi- 
lawing  reafons,  viz.  The  flatute  is,  that  every  marri- 
ed woman  living  with  her  hufband  in  this  flate,  or  ab- 
fent elfewhere  from  him  with  his  confent,  or  through 
his  mere  default,  or  by  inevitable  providence,  &c. 
who  fliall  not  before  marriage  be  eflated  by  way  of 
jointure,  in  houfes  and  lands,  &c.  for  term  of  her  life, 
(hall  immediately  upon  and  after  the  death  of  her  huf- 
band, have  right,  t^itle,  and  intereft,  by  way  of  dower, 
to  oae  third  part  of  her  deceafed  hufband's  eflate,  in 
houfes,  lands,' &c.  which  he  flood  poilcfied  of  at  the 
time  of  his  dcceafe,  during  her  natural  life.  The  ap* 
pellant  remained  in  the  kingdom  of  Spain,  abfent 
from  her  hufband  the  faid  Gabriel,  through  her  own 
default ;  and  is  not  by  the  ftatute  entitled  to  dower  in 
her  faid  hufband's  eflate. 
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Jofeph  Williams  verf.  Andrew  Perkins,  &€•  ex- 
ecutors of  Elifha  Lothrop,  deceafed. 


Creators  to     y^  PPEAL  from  a  judgment  of  the  court  of  pio* 

tatc  arc  conclu- 


A  ] 

an  Infolvcnt  ef-  A^  bate,  accepting  a  return  of  commiffioners  o». 
dcdby*thccomI  "^d  iiliflia's  cftatc,  for  the  following  reafons^  viz. 
miffioncrs'  dif-  faid  Ellflia  Lotfarop's  eftate  was  reprefented  infbl- 
allowiDg  their  yent^  and  commiilioners  appointed  to  examine  and  re- 
^  ""*"  port  the  debts  due   from  his  c/tate,  to  whom  faid 

Williams  exhibited  an  account  agafnfl  faid    £ii/ha,  as 
his  agent  in  Demeiara,  in  the  Weft-Indies,  from  A. 
D.  1785,10  A.  D.  1788  •,  in  which  was  dated  to  be 
due  to  the  appellant,  14,057  guilders,  equal  to  5,602 
dollars,  when  the  outflanding  debts  ihouid  be  collect- 
ed by  him  there,  which  was  ftated  under  the  hand  of 
faid  Eliflia.     ^ITiat  from  faid  1 788  to  the  1 2th  of  May 
1 79 1,  faid  Elifha  and  John  Luke,  wxre  joint  agents 
for  the  appellant  in  faid  Demerara,  and  that  in  faid 
time  they  paid  on  f.iid  Elifha's  account  10,079  guild- 
ers, fourteen  ftivers  \  and  they  rendered  their  account 
of  their  joint  agency  amounting  to  54*523  guilders, 
excepting  bad  and  outftanding  debts  \  that  upon  faid 
Elifha's   account  there  was   due  from  him   149O57 
guilders  ;  and  from  faid  company  54,523  guilders,  a- 
mounting  in  the  whole  to  27,41 1  dollars,  which  claims 
the  appellant  exhibited  to  faid  comniiflioners  ;  and 
faid  commiilioners  miflaking  the  Jaw  6\(7k\\owcd  faid 
claim,  on  the  ground  that  faid  debts  ought  to  be  col- 
Ie£ted  out  of  faid  Elifha's  eflate,  and  out  of  faid  Eli- 
flia's  and  faid  Luke's  eftate  jointly,  in  the  Weft-Indies  5 
the  whole  being  for  bufinefs  tranfafted  tliere  as  agents 
for  faid  Williams,  although  nominally  it  was  done  in 
their  own  names. 

The  appellee  replied,  that  the  reafons  were  not  true, 
and  were  infufficient.  On  which  an  ifTue  in  fa£l  and 
law  was  joined.  The  appellant  offered  faid  accounts 
which  were  exhibited  to  the  commiffioners  *,  alfo  the 
commifTioners  to  prove  and  fubftantiatc  the  truth  of 
his  reafons. 
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To  the  admiflion  of  this  evidence  the  appellees  ob- 
je£ked ;  that  the  evidence  was  irrelevant,  the  com- 
mifEoners  heing  by  law  made  the  fole  judges  of  the 
claims  of  the  creditors  ;  and  their  doings  were  final 
and  conclufive,  as  to  all  claims  of  creditors  againft  an 
infolvent  eftate — although  the  executors,  &c.  may  con- 
teft  at  common  law,  claims  allowed  by  the  commifS- 
oners ;  as  alfo,  may  heirs  and  legatees  or  creditors, 
conteft  claims  allowed  in  favour  of  executors  or  ad- 
miniftrators  by  commi£Qoners. 

The  court  was  of*  opinion  that  the  evidence  was 
not  admifiible  for  tlie  reafons  above  ftated.  The  law 
having  been  long  fettled  to  be  fo  ;  and  it  is  exprefsly 
declared  by  the  ftatute,  that  whatfoever  creditor  Ihall 
not  make  out  his  or  her  claims  witLiiM:h  commiflion- 
ers,  before  the  full  expiration  of  the  time  fet  and  lim- 
ited for  that  purpofe  as  aforefaid,  fuch  creditor  ihall 
forever  after  be  debarred  of  his  or  her  debt ;  unlefs, 
&c. 

The  appellant  filed  a  bill  of  exceptions — and  judg- 
ment was,  that  the  reafons  were  not  true. 

The  cafe  of  Phelps  vs,  Edwards,  adminiftrator  on 
the  eftate  of  Benedi£l  Arnold,  is  in  point,  i  vol. 
Root's  Reports,  96.  The  cafe  of  Punderfon  vs.  Mrs. 
Avery,  adminiftratrix  on  her  hufband's  eftate,  adjudg- 
ed in  the  fuperior  court  at  New-London,  in  the  fum- 
mer  circuit  of  A.  D.  1785,  and  afterwards  affirmed  in 
the  fupreme  court  of  errors,  went  upon  the  fame  prin- 
ciple. I  vol.  Root's  Rep.  103.  See  alfo  the  cafe  of 
Canon  vs.  Abbot,  adminiilrator  of  Lemuel  More- 
houfe,  adjudged  at  Fairfield  in  the  winter  circuit  of 
A.  D.  1791.  I  vol.  Root's  Reports,  251 — and  Ma- 
ry Williams,  adminiftrator  on  the  eftate  of  G>1.  Na- 
than Whining  vs.  Executors  of  Thomas  Darling,  Efq. 

This  judgment,  in  the  cafe  of  Jofeph  Williams  vs. 
Andrew  Perkins,  &c.  was  affirmed  in  the  fupreme 
court  of  errors. 
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Hartford  Onmty^  Nov*   Term^  A.  D.  179<J«  j 

Frederick  Bull  verf.  Samuel  Olcott. 

Wierc  the  ju-  -pi  RRQR  to  rcvcrfc  ai  judgmait  of  two  afEftanti 
fcodant  Kuiity  M^  ^^  •  profccution  for  a  forcibk  entry  and  detain- 
upen  a  com-  '  er,  upon  the  ilatute.  In  which  faid  BuU  was  charge 
pfaiAt  of  forci-  ccl  With  entering  by  force  and  flrong  hand  into  certain 
ble  entry  and  mcflUages  of  thc  faid  OIcott%  and  &€m  detaining  and 
teulTfiDd  th/   holding  from  him  with  force  and  ftroqg  hand. 

tSwmbc      Plca-Notgu-ilty.    Mue  to  the  jury. 

rc\tfal^rn°fuch  ^h^  J^^X  ^^«"^  ^^  *^  defendant  was  gmlty  of 
cafe,  no  rcftittt-  detaining  and  holding  faid  premifes  from  the  plaintiff, 
tkm  of  poflcf-  and  tncreupon  judgment  was  rendered,  that  thc 
fioBbawurdcd.  plaintiff  be  re-feifcd  and  re-poffeffed  of  faid  premifes. 

Error  affigned  was — ^That  the  verdifi  was  deficient, 
in  that  it  had  not  found  that  the  detaining  and  hold-* 
ing,  was  by  force  and  ftrong  hand,  as  alledged  in  the 
declaration. 


Plea — ^Nothing  erroneous*  And  judgment,  man- 
ifeft  error. 

By  the  court — ^It  is  the  fyce  that  accompanies  an 
ehtering  or  detaining,  whic^  by  the  ftatute  will  war* 
zant  this  kizxl  g£  profecution  ;  and  .it  mud  be  ck* 
prefsly  found  in  order  to  juftify  a  refiitution  of  pof- 
fefiion. 

Thc  words  of  the  ftatute  are,  "  That  upon  com- 
pbint  made  to  any  one  or  more  afiiftants,  juitices,  &c. 
of  any  forcible  entry  made  into  any  houfes  or  lands, 
&c.  lying  within  the  county  where  fuch  affiftant  or 
affiflants,  juftice,  &c.  dwell ;  or  of  any  wrongful 
detainer  of  any  fuch  houfe  or  lands,  &c.  by  force 
and  ftrong  hand  ;  that  is  to  fay,  by  or  with  fuch  vio- 
lent words  or  a£tions  as  have  a  natural  tendency  to 
terrify  and  affirighten,  fuch  affiftant,  &c.  fliall  go  and 
view  the  place,"  &c.  A  forcible  entry  muft  be  laid 
to  be  done  with  force  and  ftrong  hand,  or  with  men- 
ace of  life,  limb  or  fomc  bodily  hurt.    Hawkins  138 
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and  145.  And  the  force  laid,  muft  be  found,  in  or« 
der  tx>  juftify  an  award  of  reftitution  of*  pofleifion ; 
vi  et  armis  is  the  common  allegation  in  actions  of  tref* 
pafs,  and  is  not  fufficient  to  warrant  proceedings  on 
thi»ftatute,  which  is  dcfigncd  to  prevent  ,t;l\y„  \)reak« 
ing  of  the  public  peace,  and  that  no  man  who  hath 
rignt  'of  entry  into  houfes  and  lands,  may  enter  but  in 
a  peaceable  manner,  and  if  he  cannot  enter  in  that  n 
manner,  he  muft  refort  to  his  own  proper  remedy,// 
by  a  fuit  at  law. 

The  ftatute  further  enafts,  «  That  if  it  be  found  on 
fuch  inquiry,  as  hathbeenbefore  pointed  out,  that  a  for- 
cible entry  hath  been  made  into  houfes  and  lands,  &c. 
or  that  the  fame  are  held  with  force,  then  the  ju(li-< 
ces,  &c.  fhall  caufe  the  fame  to  be  ^  re->feifed,  &c« 
and  the  party  to  be  put  into  the  pofTeffion  thereof."    .  » 

Upon  the  reverfal  of  this  judgment.  Bull  moved 
that  the  court  would  caufe  him  to  be  reftored  to  the 
pofTefGonof  the  mefiuagesof  wjiichhe  was  difpofTe^ 
fed,  by  the  afliftants. 

By  the  court — ^The  damages  to  which  he  (hall  be  re-» 
ftored,  are  his  cofts,  which  he  has  paid  to  the  adverfe 
party,  and  thofe  which  he  ought  to  have  recovered  in 
the  original  profecution  ;  but  a  reftoration  of  the  pof- 
feflion  cannot  be  awarded  in  Hie  cafe  of  forcible  en- 
try, nor  in  ejeftment,  upon  a  reverfal  of  a  judgment 
in  error.  Vide  Bird  vs.  Bird,  ante.  Litchfield,  Au^ 
gufl  laft. 

Daniel  Sheldon,  &c.  children  and  heirs  of  Dan-* 
iel  Sheldon,  late  of  Hartford,  deceafed  ver/4 
Jofeph  Woodbridge,  &c. 

ACTION  of  ejedlment  for  fix-fevcnth  parts  of  a     if  <n  admin-t 
traft  of  land,  defcribed  in  the  declaration,  jftrajor  purcha- 
which  the  plaintiffs  claimed  as  children  and  heirs  of  fcljdulently  it 
Daniel  Sheldon,    deceafed,    in  common  with  Lucy  is  void  againft 
Woodbridge,  wife  of  the  faid  Jofeph,  who  was  one  crcditori  and 
of  die  children  and  heirs  of  faid  Daniel,  deceafed  j  J^*;^  ^^^^ 

Ppp  ^°"'*"' 
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and  a  bill  of     and  of  which  the  plaintiffs  werc  feifcd  in  Maich  A« 
exceptions  mnft  j)^  j^^.    ^^d  aftcTward*  diffeifed  by  the  defendants. 

be  prertfDted  '^^  * 

within  tweat7-        p|^ — ^qq  wTOng  OT  diflcifin.      IflllC  tO  thc   lUTT. 
four  hours  after  ^  -*     * 

recording  the        Daniel  Sheldon  died  feifed  of  this  land  m  Auguft 
T^^\^^l  A-  D.   1772,  and  thc  plaintifis  claimed  dtlc  to  faid 

live  oC  fabbatA   .       ,.        //  1     •  ^     .i_   •    r  ^t.         j*  -j    t^    •   1 

^j^  land  by  deicentj  as  heirs  to  their  father,  laid  Ilaniei. 

The  defendants  {et  up  title  under  a  deed  from  Kaae 
Sheldon,  adminiftrator  on  the  eflate  of  faid  Daniel  \ 
his  eftate  being  found  and  adjudged  to  be  infolvent, 
and  faid  adminiftratoTS  in  Sieptember  A.  D.  17769 
advertifed  for  fade  about  fix  hundred  pounds  lawful 
money  worth  of  land  belonging  to  the  eilate  of  faid 
Danidj  at  public  auAion ;  and  fomedme  in  Novem- 
ber after,  he  gave  a  deed  of  faid  land,  privately,  to 
Jofeph  Woodbridge,  of  Grotonj  whole  firft  wife  was 
daughter  of  faid  Uaac,  at  inventory  price ;  faid  deed 
was  recorded  in  June  A.  D.  1777,  and  on  the  9th  of 
March  A.  D.  1778,  faid  Woodbridge  rcconvcycd  faid 
land  to  faid  Ifaac,  fir  the  fame  confideration ;  this 
deed  was  not  recorded  until  A.  D.  1789^  after  faid 
Ifaac's  death,  which  happened  in  A.  D.  1786.  On 
the  4^  of  April  A.  D.  1 788,  faid  Jofeph  Woodbridge 
gave  a  leafe  of  this  land  to  his  brother  William,  for  die 
term  of  twenty  years.  Ssud  Jofeph  Woodbridge 
took  adminiflration  on  faid  Ifaac's  eftate,  and  caufed 
this  land  to  be  inventoried  as  faid  Ilaac's  eilate  ;  be 
alfo  made  and  exhibited  an  adminifhation  account  a* 
gainft  the  eftate  of  faid  Daniel,  and  procured  it  to  be 
allowed  at  the  court  of  probate,  which  made  faid  eftate 
much  infolvent.  This  land  was  diftributed  to  tlie 
widow  of  (aid  Ifaac  in  dower^'  and  the  childien  of 
faid  Jofeph  by  his  firft  wife. 

The  plaintiffs  objeQed  againft  the  title  of  the  de- 
fendants ;  that  the  deed  from  faid  Ifaac,  adminiftra- 
tor aforefaid  to  faid  Jofeph  Woodbridge,  was  fraudu- 
lent, evidently  made  in  truft  for  his  own  ufe  and  bene- 
fit, and  at  a  much  lefs  price  than  the  true  valuie  ol  cbe 
land,  to  deprive  the  plaintiffs,  who  were  then  minors, 
of  their  intereft — ^for  that  he  took  the  land  to  himfelf 
at  inventory  price,  when  he  had  been  offered  a  quarter 
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more  for  it  by  others,  which  he  refufed ;  that  faid 
Ifaac  never  in  his  life  time  exhibited  any  inventory  of 
certain  lands  owned  in  common  by  faid  Ifaac  and  Dan- 
nie], to  the  value  of  ^300  lawful  money ;  that  in 
laid  adminiftration  account,  exhibited  by  faid  Wood* 
bridge  againft  faid  Daniel's  eftate,  the  rents  of  lands 
while  in  the  hands  of  faid  Ifaac,  and  other  interefts  to 
a  large  amount,  which  came  into  his  hands,  were  fup-> 
prefled  or  but  partially  credited — that  it  alfo  contained 
charges  for  debts  againft  faid  eftate  which  were  not 
due  or  ever  paid,  and  for  fervices  beyond  what  was 
reafonable  or  juft,  which  made  faid  eftate  infolvent, 
when  in  h&  it  was  not. 

The  defendants  obje£ted  againfl!  any  evidence  be^ 
ing  admitted  to  prove  thefe  matters,  as  it  would  con- 
tradi£i  the  records  of  the  court  of  probate.  The  evi- 
dence was  admitted. 

By  the  court — ^This  account  was  exhibited  to  the  ' 
court  of  probate,  and  procured  to  be  allowed,  not  by 
the  adminiftrator  on  faid  Daniel's  eftate,  but  by  Jo- 
feph  Woodbridge,  adminiftrator  on  faid  Ifaac's  eftate, 
who  had  no  right  to  adminifter  on  faid  Daniel's  eftate, 
and  fo  the  proceedings  at  the  court  of  probate  are  il- 
legal and  void.  Further,  had  they  been  legal  in 
point  of  jur^fdiftion  and  form,  this  evidence  would 
be  admiflible  to  prove  fraud  in  the  adminiftrator,  in 
procuring  faid  allowance  to  be 'made  by  the  court  of 
probate }  this  does  not  contradi£^  the  record  nor  im- 
peach the  court,  but  goes  to  evince  the  frau,d  pradif- 
ed  by  the  party  in  prociiriiig  faid  allowance  to  be 
made. 

Further,  the  power  given  to  faid  adminiftrator  wa» 
to  difpofe  of  the  land  for  the  moft  it  would  fell  for — 
this  was  not  purfued  nor  executed,  for  the  pretended 
fale  to  faid  Woodbridge,  was  a  fale  to  himfelf,  and 
for  a  lefs  fum  than  he  could  have  had  for  it ;  and  al- 
though an  adminiftrator  might  in  fuch  cafe  be  a  pur- 
chafer,  for  the  benefit  of  creditors  or  heirs,  yet  it  ought 
to  be  with  the  utmoft  faimefs,  as  he  is  truftee  for  the 
benefit  of  the  concerned,  for  the  creditors  where  the 
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eftate  is  infolfcnt,  and  for  the  heirs,  where  it  is  (bl- 
▼ent }  and  he  is  bound  as  a  faithful  ileward  to  make 
the  beft  of  the  eftate  for  their  intereft. 

Verdi£t  for  die  plaintiffs  to  recorer,  and  accepted 
by  the  court. 

This  YcrdiSt  W3»  accepted  on  Saturday  jufl  before 
{unletting,  when  the  council  for  the  deiendants  in- 
formed the  court  that  they  had  a  motion  in  aneft  of 
judgment.  About  ten  o'clock  Tuefday  morning,  the 
defendants  prefented  their  modon  in  arrefi^  which 
was  ob]e£\ed  agamft,  on  account  o£  \ts  being  too  late, 
it  being  more  than  twenty  four  hours,  ezdufive  of  the 
fabbath,  from  the  time  faid  verdi^  was  accepted  and 
recorded.  By  the  court — it  cannot  be  received.  On 
Wcdnefday  a  bill  of  exceptions  to  the  opinion  of  the 
court  in  admitting  certain  teflimony  in  iaid  caufe, 
purfuant  to  intimations  given  at  the  time  was,  prefent- 
ed,and  pbjefted  againft,  for  the  fame  reafonsoftred 
againft  the  motion  in  arreft,  and  by  the  court  not  re- 
ceived. 

Samuel  Bull  of  Middletown  n)irf.  Caleb  Bull, 
Sanford}  Nightingale,  &c. 


A  petition,  TTjETmON  in  chancery — ^fhewing  that  on  the  i  ith 
complaining  of  J|j^  of  December  1795,  Samuel  Bigelow^  heuig 
tl^nmCTt  of  a     ^S^'^^  ^*  hereafter  mentioned,  fold  to  2ie  petitioner 


note  and  pray-  and  Arthur  Magill  twelve  (hares   of  land  eftimated 
ingtobcrelicv- at  fcYcn  thoufand  acres  each,  in  a  certain  territory 
that^""*"©^  '^  ^^  pretended  to  have  been  purchafcd    of  Ae  ftate  of 
muft^fti^c"  he    Georgia,  by  a  company  ftyling  themfelves  the  Geot^^ 
ftas  which      RTiflifippi  Company;   and  as  evidence  of  their  title 
confiitutc  the     gave  to  faid  Bull  and  Magill,  three  feveral  certificates 
of  the  following  tenor,  viz.  "  State  of  Georgia, — The 
Georgia  Miflifippi  Company  have  purchafed  from  faid 
ftiitc,  a  certain  trail  of  territory  lying  between  the  rivers 
Miililippi  and  Tombigby,  and  extends  from  31  <lc- 
grccs   18  minutes,  to  32  degrees  40  minutes  north 
latitude,  computed  to  be  one  hundred  eighty  miles  in 
length  and  ninety-five  in  breadthj^  fubjcft  to  a  r<^- 
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fervation  of  pne  hundred  and  twenty  thoufand  acres  for 
other  citizens.  The  grantees  of  faid  company  do 
hereby  certify,  that  John  C.  Nightingale  or  his  afligns, 
is  entitled  to  four  fhares  or  four  fixteen  hundreth 
parts  in  faid  company,  to  be  held  agreeable  to  the  rules 
and  Regulations  prefcribed  under  the  conftitution 
thereof. — Given  under  our  hands  at  Auguftine  the 
22d  day  of  January  A.  D.  1795^ — N.  Long,  Thomas 
Glafscork,  Thomas  Comming,  A.  Gordon,  grantees — 
Counterfigned,  John  M'Intofli,  fecretary/' — Which 
certificates  were  endorfed  by  faid  Nightingale  and  de- 
livered at  the  time  of  the  fale  to  faid  Bull  and  Magill ; 
and  for  and  in  confideration  thereof,  faid  Magili,  at 
the  requeft  of  faid  Bigelow,  on  faid  nth  of  Decem- 
ber, executed  notes  payable  to  faid  Caleb  Bull,  and 
endorfed  blank  by  him,  and  delivered  to  faid  Bigelow 
to  the  amount  of  7560  dollars,  being  at  the  rate  of 
nine  cents  per  acre.  One  of  faid  notes  for  2394  dol- 
lars, was  by  Peleg  Sanford  delivered  up  to  faid  Sam- 
uel Bull  upon  his  paying  1 5<$3  dollars  and  executing 
a  note  on  tlie  14th  of  January  A.  D.  1796,  to  faid 
Caleb  Bull  for  S3 1  dollars,  payable  in  fixty  days  at 
Hartford  bank,  and  endorfed  by  faid  Caleb,  and  de- 
livered to  faid  Sanfprd.  That  an  aftion  on  faid  note 
was  now  depending  in  the  city  court  in  Hartford,  in 
the  name  of  faid  Caleb  for  the  benefit  of  faid  Sanford 
-^that  in  faid  tranfaftion  faid  Bigelow  a6led  as  agent 
for  Peleg  Sanford  j  aitd  faid  Bigelow  on  faid  1 1  th  of 
December  A.  D.  1 795,  gave  to  faid  Samuel  Bull  and 
Magill,  a  certificate  that  faid  notes  were  given  for  faid 
Ihares  of  land ;  which  notes  faid  Bigelow  delivered  to 
faid  Sanford  before  the  i  ith  of  March  A.  D.  1796, 
and  faid  Saflford  gave  to  faid  Samuel  Bull  a  receipt 
acknowledging  that  faid  note  for  83 1  dollars  was  for 
one  of  faid  certificates  ;  and  that  faid  note  was  en- 
dorfed by  faid  Sanford  to  Chauncey  Gleafon  and  Com- 
pany ;  and  that  faid  Sanford  was  concerned  with  and 

a£led  for  faid  Nightingale  in  faid  tranfadions. 

• 

The  petitioner  further  ftated,  that  the  original  pur- 
chafe  of  faid  company  from  the  ftate  of  Georgia,  was 
corrupt,  fraudulent,  and  totally  illegal  and  invalid ; 
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and  the  legiflature  of  faid  G^rgia  had  declared  and 
determined  that  faid  originaJ  purchafe  and  grant  un- 
der which  the  fale  aforefaid  was  made  to  faidB\iU» 
&c.  was  fraudulently,  corruptly  and  illegally  procux«d 
and  obtained  by  faid  company,  and  that  faid  gra,nt  was 
roid  i  and  faid  legiflature  having  vacated  (aid  grant 
and  caufed  the  record  thereof  to  be  cancelled  and  dc'» 
ftroyed. — ^That  faid  Nightingale  was  one  of  the  origi- 
nal purchafers  from  the  flate  of  Georgia,    and  ac- 
quainted with  all  the  meafures  devifed  and  purfued 
by  faid  company  to   obtain  faid  illegal  grant  }  and 
faid  Sanford  betore  and  on  faid  i  itb  of  December 
1795,  well   knew  and    underftood  the  proceedings 
aforefaid,  and  the  petitioner  and  faid  Magill  were 
wholly  ignorant,  until  fince  January  A.  D.  1 79^  ; 
fince  which  time  faid  grant  had  been  condenmed,  var- 
cated  and  annulled  as  aforefaid. 

Further,  that  faid  tra£l  of  territory  was  chimed  by 
iht  United  States,  and  by  order  of  Congrefs  the  at- 
.  tomey-general  had  inveftigated  the  title  and  reported 
that  the  claim  was  well  founded,  as  to  a  coniiderable 
part  of  it-*That  previous  to  faid  i  ith  of  Dec.  iJpSf 
faid  company  caufed  to  be  printed  and  circulated  in 
this  and  the  United  States,  a  reprefentation,  that  the 
ilate  of  Georgia  imqueftionably  owned  the  land,  and 
that  faid  purchafe  was  fair  and  bona  fide,  on  good 
confideration ;  which  reprefentation  was  fraudulent 
and  deceptive  $  and  operated  to  induce-  the  faid  Bull 
and  Magill  to  make  the  purchafe  aforefaid  \  by  which 
the  petitioner  was  deprived  of  the  benefit  of  faid  lands, 
and  the  confideration  of  faid  note  had  wholly  failed* 
^-Praying  for  a  perpetual  injunf^ion  upqp  faid  note. 

To  this  petition  a  demurrer  was  given. — Continued 
to  advife. 

▲t  the  fuperior  court,  February  term,  A.  D.  i797> 
the  co«rt  gave  judgment,  that  the  petition  was  infuf- 
ficient — and  at  the  fame  court  the  petition  of  Willi- 
am Marfli  vs.  Aflier  Miller,  &c.  and  James  A.  Welfa 
yj.  faid  Miller,  &c.  abated  for  the  fame  rcafons. 


r^ 


NOVEMBER  TERM,   A.  D.    1796.  47$ 

By  the  court— -The  allegations  in  the  petition  are;, 
that  faid  original  purchafe  and  grant  under  which  the 
fale  aforefaid  was  made  to  faid  Bull,  &c.  was  fraudu- 
lently, corruptly,  and  illegally  procured  and  obtained, 
by  faid  company ;  and  that  faid  grant  was  void,  and 
that  faid  legiflature  of^the  ftate  of  Georgia,  had  vaca- 
ted faid  grant,  and  caufed  the  record  thereof  to  be 
cancelled  and  deftroyed. 

There  are  no  fads  alledged  which  fhew  faid,  pur- 
chafe to  be  fraudulent,  corrupt  and  illegal.  Further, 
if  the  grant  was  void,  there  was  no  occadon  of  an  ex- 
ertion of  legiilative  power  to  make  it  fo ;  if  it  was  not 
void,  it  was  not  in  the  power  of  the  legiflature  of 
Georgia,  who  are  the  grantors  to  vacate  or  make  void 
their  own  grant.  It  is  necefTary  in  cafes  of  this  na- 
ture, that  the  {z&s  which  conilitute  the  fraud  and  cor- 
ruption, ihould  be  fet  forth,  that  it  may  appear  to  the 
court,  whether  the  tranfaftion  was  fraudulent  fo  as  to 
avoid  the  grant  or  not — and  alfo  how  and  by  what 
means  or  pra^iices,  the  petitioner  was  impofed  upon 
and  defrauded,  and  drawn  in  to  make  faid  purchafe 
and  give  (aid  notes — what  the  falfe  fuggeflions  were, 
or  truths  fuppreiled  and  kept  back,  which  it  was  the 
petitionees  duty  to  have  made  known  and  dtfclofed  to 
the  petitioner.  Fraud  is  an  inference  of  law  arifing 
out  of  certain  fa^is,  which  ought  to  be  alledged,  that 
they  may  be  traverfed,  if  they  are  not  true. 


Grant,  Fofter,  &c.  verf.  Halkins  and  Reynolds. 


A  court  of 


PETITION  in  chancery,  fhewing  that  on  the  13th  chancery  wfll 
of  0£tober  A.  D.  1 792,  in  purfuance  of  a  bar-  not  relieTo 
gam  and  contrafk  with  Ebenezer  Me^alf,  the  peti-  ^gainft  a  bond 
doners  gave  a  bond  of  that  date,  to  faid  Metcalf,  in  j°^^*  where  the 
the  penad  fum  of  ^^  1 30,  conditioned  to  give  faid  Met-  parties  have 
calf  a  deed  of  a  certain  traft  of  land,  defcribed  in  the  mutual  rcnic- 
condition  of  faid  bond,  by  the  zotli  of  November  ^^? "  ^?^» . 

i-'ji»  t^'jii.i  •  1  ^«  "*c  bond 

1793  ;  faid  ;f  130  bem§  double  the  price  agreed  upon  j,  affigned  for 
for  faid  land.     That  faid  Metcalf  gave  the  petitioners  valuable  confid- 
two  notes,  one  for  ^8,  payable  the  firft  of  May  A.  D.  J^^^n  without 
1793,  ^^^  °^^  ^^^  £3^9  payable  the  20th  of  Novem-  ^™^  ®'  ^^^^^ 
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ber  A.  D;  1 7939  with  intereft,  in  part  for  the  confideT'- 
ation  of  faid  land  *,  and  that  it  was  the  agreement  of 
the  petitioners  and  faid  Metcalf,  that  faid  notes  (hoold 
be  paid  before  faid  deed  fliould  be  executed ;  and  that 
the  petitioners  on  the  day  fpecified  in  the  condition  of 
faid  bond,  went  to  the  houfe  of  faid  Metcalf^  widi  a 
deed  executed  according  to  the  condition  of  faid  bond^ 
for  the  purpofe  o£  dehvering  it  to  him,  but  he  was 
gone  from  home,  and  that  foon  after  faid  Metcalf  be- 
came bankrupt  and  abfconded  out  of  this  ftate  ;  and 
after  he  became  bankrupt,  and  before  he  abfconded^  he 
siSSgned^aid  bolld  CA  the  petitionees,  viz.  on  the  7th 
of  December  17931  who  at  the  time  of  fsdd  affign- 
ment  had  notice  that  faid  Migtcalf  wai;  bankrupt^  anil 
was  about  to  ablcond  ;  alfo  had  notice  that  faid  notes 
■were  givenjor  laid^land,  and  that  they  were  wholly 
unpaid,  ^at  afterwards  the  petitionees  igfSSA  to 
accepts  deed  of  faid  land  and  pay  faid  notes,  in  cafe 
the  petitioners  would  wait  upon  them  one  year,  and 
the  petitioners  accordingly  waited  one  year,  and  caQed 
upon  them  to  fulfil  their  agreement,  but  they  refufed 
to  perform  their  (aid  agreement,  and  had  commenced 
a  fuit  on  faid  bond  to  recover  the  penalty  thereof, 
which  was  now  pending  before  this  court ;  that  faid 
Metcaif  was  iliU  abfent  and  abfconding,  and  the  peti- 
tioners were  without  remedy  at  law — praying  that 
the  petitionees  might  be  ordered  to  pay  faid  notes  and 
receive  a  deed  of  faid  land,  and  to  hy  an  injun6tion 
on  the  fuit  at  law,  &c. 

This  petition  was  heard  upon  the  merits  and  tiega- 
tivcd. 

By  the  court — ^The  petitioners  gave  their  bond  for  a 
deed,  and  took  faid  Metcalf's  notes ;  they  are  mutual 
independent  fecurities,  as  in  cafe  of  a  deed  of  land 
with  covenants,  of  warranty,  and  a  bond  taken  for 
the  money,  and  the  title  fails,  the  grantee  has  his  rem- 
edy upon  the  deed  ^  yet  infuch  cafe  if  the  grantor  is 
bankrupt,  and  the  title  hfts  been  decided  at  law,  a 
court  of  chancery  will  decree  an  offset.  But  if  the 
bend  is  affigned  for  a  valuable  confideration,  jpiiiOlt 
notice  or  any  fraud,  equity  will  not  compel  the  aflignec 
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to  give  it  up.  In  this  cafe  it  appeared  that  the  afEgn- 
ment  of  this  bond  was  fair,  and  that  faid  Metcalf  did 
not  become  bankrupt,  nor  abfcond  until  long  after  the 
afllignment  of  the  bond  to  the  petitionees.  Here  was 
no  fuggeftion  of  fraud  in  Metcalf,  in  making  faid 
contrad,  nor  in  the  petitionees  in  obtaining  the  aflign- 
ment  of  faid  bond  ;  but  the  petition  goes  upon  the 
ground,  that  unlefs  they  were  paid  for  the  land,  chan- 
cery would  relieve  them  againft  their  bond  to  convey 
it  ;  which  will  not  do  any  more  than  to  relieve  in.  eve- 
ry cafe*againft  tl^e  oblyation  ^Lven  tor  lands  where 
tfie  title  fails,  and  the  obligor  hath  hisyremcdy  upon 
the  covenants  in  the  decdj "  ^     • 


John  Wells  wrf.  Ebenezer  Lindfley; 

A    CTION  of  debt  on  judgment,   declaring  that     A  debtor  id 
/A  before  the  adjoiimed  fuperior  court  in  Novem-  P'*^^'^.*^  ^   . 

r*'    A    T>         A         i_        1  •   ^'cp  J        •    J  execution,  who 

ber  A.  D.  1783,  the  plamtiff  recovered  a  judgment  iainicdiatclv 
againft  faid  Lindfley  for  the  fiim  of  ^^260- 17  dama-  goM  out  of  gaol 

?«s,  and  /8-16-4  coft,  on  which  he  had  execution  for  <*"  taking  the 
aid  fums— dated  the  18th  of  March  A.  D.  1784.  S^TbtTbTe' 
That  faid  execution  for  want  of  eftate  was  levied  upon  as  f<^  a  volun^ 
faid  Lindfley's  body ;  and  that  on  the  21ft  of  April  A.  tary  efcape. 
!D.  1784,  he  was  committed  to  gaol.     That  on  the 
30th  of  faid  April  he  took  the  oath  provided  for  poor 
prifoners,  and  thereupon  the  defendant  was  immedi-> 
ately  by  the  keeper  of  faid  gaol  piermitted  to  depart 
therefrom  \  and  that  faid  judgment  had  never  been 
jpaid  or  fatisfiftli      «* 

The  cafe  was  ^faulted  and  heard  in  dsomges — ^and 
upon  the  queftion,  whether  the  execution  (hould  iflue 
in  common  form^  or  only  againft  the  defendant's  eftate 
— ^the  court  determined  that  this  was  to  be  confidered 
as  a  voluntary  efcape  in  the  defendant  and  in  the 
gaoler,  and  the  plaintiff  had  his  eie£tion  to  take  either  \ 
for  the  defendant  had  no  right  to  go  out  of  prifon 
immediately  upon  taking  the  oathj  bat  he  was  to  be 
kept  a  reafonable  time  after  taking  the  oatbj  that  thd 


49% 


MIDDLBSEX  COUNTY, 

creditor  might  hare  opportunity  to  fupply  money  fot 
his  fupport.  lotereft  was  girca  in  damages,  and  ex« 
coition  granted  in  common  form. 


The  guardian 
it  boand  by 
covenants  en- 
tered ioto  bf 
bis  ward,  hj 
hi$    advice 
n»d  con  feat. 


Middleftx  County^  December  Term^  A.  D.  1796. 

Paddock'  wf/.  HigpnsI 

ACnON  upon  the  covenants  In  an  indentnre  of 
apprenticeihip,  declaring,  that  David  Smith,  a 
mmor,  under  the  the  guardianfliip  of  the  defendant, 
by  an  indenture  in  writing,  dated  the  day  of  April 
A.  D.  1789,  by  and  with  the  advice  and  con&nt  of 
AnobltgrtTon  the  defendant,  his  guardian,  did  bind  himfelf  an  ap- 
bcing  (oft  bj  prentice  to  the  plaintiff,  to  kam  the  trade  of  a  tanner, 
^nt***'^^o^"'  currier,  and  fliocmaker,  him  faithfully  to  fervc,  from 
ercnfc*f^  not  ^^^^  ^^Y  ^^  April,  until  he  fliould  arrive  to  the  age 
producing  it  on  of  twenty  one  years,  which  would  be  on  the  25th  of 
oyer— by  the  May  A.  D.  1795  j  and  faid  David  by  and  with  the 
n^*^iu^^^*^'  content  of  the  defendant,  covenanted  to  obey  lus  coin- 
non  rii/iaum  mands,  and  not  depart  from  his  fervice  without  U* 
tp  fuch  a  dccU-  ccncc,  during  faid  period,  &c.  and  in  confideration 
'^'hoU  of  the  ^"^^  ^^  pl^intiiF  covenanted  to  provide  for  /aid 
ftas  arc  put  in  ^*^^^>  *°d  ^^  ^^*"^  ^^  ^«  trade  of  a  taniver,  currieri 
iiTu*,  and  Ihocmaker,  &c.  Further  declaring,  that  the  inden- 

tures of  apprcnticcihip  afoicfaid,  by  fcpe  inevitable 
accident,  and  to  the  plaintiff  inexpiicablc,  were'lolt  aSd 

"poSeBittn,  a  counterpart 
of  which  was  in  the  hands  of  the  defendant ;  that  the 
plaintiff  had  performed  the  covenants  on  his  part  to 
perform  in  (aid  indenture ;  yet  faid  David  on  the  idth 
of  March  A,  D,  1793,  *^*^  ^^  privity  and  faiow- 
kdge  of  the  defendant,  left  the  plaintiff's  houfe  and 
fervice,  and  was  gone  to  parts  unknown  to  him,  where- 
by he  had  wholly  loft  the  benefit  of  {aid  David's  fer- 
vice. 
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The  defendant  moved  for  oyer  of  the  indentures 
:fledged  in  the  plaintiff's  declaration— to  which  mo-» 
tion  the  plaintiff  demurred.  And  judgment — ^That 
the  motion  was  infu£Ecient>  as  it  admitted  ^e  lofs  al- 
ledged  in  the  declaration.  See  the  cafe  of  Kelly  vs. 
Riggs,  and  of  Church  vSf  Flower$^  ante. 

At  the  fuperior  court,  July  term,  A.  D.  17971  the 
defendant  plead  not  guilty.     Iffue  to  the  jury. 

The  defendant  obje^ed  againft  any  evidence  to 
prove  faid  indentures,  or  any  damages  fuftained  by 
the  breach  of  them  until  the  plaintiff  had  proved  to 
the  court,  that  faid  indenture  was  loft  by  inevitable 
accident. 

By  the  court — ^The  defendant  by  his  plea,  has  put 
the  whole  of  the  plaintiff^s  declaration  in  iffue  to  the 
jury  ;  and  the  reafons  affigned  in  the  declaration,  on 
the  motion  for  oyer,  have  been  determined  by  the 
court,  to  be  fuiEcient  to  excufe  the  not  producing 
them  on  oyer.  The  faA  of  the  lofs  of  (aid  inden- 
tures by  inevitable  accident,  is  put  to  the  jury  to  en- 
quire after  and  to  decide  upon,  as  much  as  any  other 
fa£l  alledged  in  the  declaration  ;  and  they  muft  find 
dm  fa£l,  or  they  cannot  convt^i  the  defendant  upon 
any  other  evidence  fhort  of  the  indenture  itfelf.  The 
defendant  in  his  motion  for  oyer  might  have  denied 
the  izfk  of  the  lofs,  &c.  the  court  in  that  cafe  muft 
have  enquired  after  the  fadl,  and  as  they  found  it  to 
be  true,  or  not  true,  would  have  ordered  oyer  to  have 
been  given  or  not,  but  now  this  fa£l  is  put  to  the  ju- 
ry, and  unlefs  they  find  the  lofs,  &c.  die  jury  muft 
find  the  evidence  infufficient  to  convidl  the  defendant^ 
without  the  indenture.  The  evidence  was  admitted 
to  go  to  die  jury. 

The  jury  found  a  verdi£l  for  the  plaintiff. 

The  defendant  moved  in  arreft  of  judgment,  that 
die  plaintiff's  declaradon  was  infufficicnt,  becaufe 
there  was  no  averment  that  the  defendant  covenanted^ 
only  that  faid  David  covenanted  with  his  advice  and 
confentt 


484  MIDDLESEX   COUUTT, 

Motion  in  aneft  orer  ruled.     And  judgauent,  that 
the  declaration  was  fufficient 

By  the  court-T-Thc  declaration  ftates^  that  faid  Da- 
rid  was  a  minor,  that  the  defendant  was  his  guardian, 
and  that  fsud  minor  by  and  with  the  advice  and  con- 
fent  of  the  defendant,  bound  himfelf  an  apprentice, 
&c.  and  covenanted  to  ferve,  &c.  The  ftatute  fup- 
plies  the  reft  which  is,  **  that  no  peribn  under  the 
<*  goTemment  of  a  parent,  guardian  or  mafter,  Ihall 
<*  be  capable  to  make  any  contrail  or  bargain,  wUch 
^  in  the  law  ihall  be  accounted  valid,  unle/s  the  faid 
*«  perfon  be  authorized  or  allowed  fo  to  contracSt  or 
<<  bargain,  by  his  or  her  parent,  guardian  or  mafter  ; 
<<  in  which  cafe,  fuch  parent,  guardian  or  mafter  (hall 
5*  be  bound  thereby/' 

f 

Jofeph  Wetmore  verf,  David  Lyman. 

Diivd4uitt-  T7'  RROR  to  reverie  a  judgment  of  the  county 
fcs  only  to  be  "^  court  on  an  a£iion  Lyman  vs.  Wetmore,  on  a 
given  on  a  re-  note  for  /co,  dated  23d  of  July  A.  D.  1794— ^<^- 

vocation  of  t  J.      *»/r  ^  "^      ^  '"^ 

fubmiffion  to     omidmg  j^20. 

Plea  in  bar — that  faid  parties  fubmitted  a  certain 
aQion  then  depending  in   the  fupcrior  court,  viz. 
Wetmore  vs.  Lyman,  to  the  award  of  Mcffrs.  Alfop, 
&c.  arbitrators  mutually  chofen  by  the  parties — and 
that  faid  note  was  executed  and  delivered  to  faid  arbi- 
trators to  hold  and  oblige  the  defendant  to  abide  and 
perform  the  award  faid  arbitrators  ihould  make  in  the 
premifes  on  or  before  the  20th  of  Auguft  A.  D.  I7P4> 
and  that  on  die  15th  of  faid  Auguft,  the  defendant 
revoked  the  power  of  faid  arbitrators,  and  before  the 
plaintiff  had  been  put  to  any  coft  or  trouble  on  ac- 
count of  faid  fubmifllon — ^and  on  the  15  th  of  Septem- 
ber next,  after  and  before  the  date  and  impetration  <J 
the   plaintiflTs  writ,  he  tendered  to  the  phintiiF  two 
dollars,  which  was  in   full  of  all  coft,  trouble  anrf 
expenfe  which  had  accrued  on  account  of  faidfubmif- 
^on  and  revocation. 
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The  plaintiff  replied,  that  the  adion  fubmitted  was 
to  have  been  called  out  of  court — but  by  reafon  of 
faid  revocation  he  had  been  put  to  great  coil»  in  de- 
fending faid  adlion  at  Haddam,  which  would  have 
been  faved,  had  not  the  defendant  revoked  faid  fub- 
xnidion. 

There  was  a  rejoinder  and  a  furrejoinder,  which 
was  demurred  to. 

The  judgment  of  the  court  was,  that  the  furrejoin- 
der of  the  plaintiff  was  fufEcient,  and  for  the  plaintiff 
to  recover. 

On  a  hearing  in  damages,  the  court  admitted  proof 
of  the  coft,  time  and  expenfe  Lyman  was  at  in  trying 
faid  caufe  in  the  fuperior  court  at  Haddam  in  Decem- 
ber A.  D.  1794,  to  which  evidence  objefiion  was 
made  and  a  bill  of  exceptions  filed  by  the  defendant ; 
and  faid  county  court  gave  judgment  for  the  plaintiff 
to  recover  /lo  lawful  money  damages. 

Error  affigned  was — that  no  evidence  of  faid  coft 
and  expenfes,  &c.  ought  to  have  been  admitted  ;  nor 
any  damages  affeffed  on  that  account,  they  being  too 
remote  and  only  confequential. 

Plea — nothing  erroneous.  Judgment-^— manifeft  er- 
ror. 

• 

By  the  court — ^The  immediate  damages  are  the 
trouble  and  expenfe  the  plaintiff  bad  been  put  to  in 
preparing  for  faid  arbitration.  The  expenfes,  &c. 
m  die  a£bion  at  law  would  have  been  the  fame,  had 
there  been  no  fubmiflion,  and  the  damages  recovered, 
ought  to  be  only  fuch  as  were  dire£fc  and  immediate, 
arifing  from  the  fubmiflion  and  revocation. 

^opeftill  Crittenden  'oerf.  Hezekiah  Brainard. 

PETITION  in  chancery — fliewing,  that  on  the  7th     Fifteen  years 
day  of  November  A.  D.   1764,  the  petitioner  poffcffion  will 
mortgaged  to  Thomas  Ougfton,  about  arcres  of  ^^  »"  equity 

land,  with  a  houfe  and  bam  {landing  thereon,  of  great-  SKb^f^c 
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cquiuble  c'lt-    et  Value  than  five  hundred  dollars ;  thai  Caiddeed  of 
nunftances       mortgage  W3i9  dcfeafabic   open  payinc:  the  fum  of 

which  will ukc   ^       ^  °xT        V     1  iT     ^L*^  "^l^i-  vt  i. 

it  out  of  the      £^4^-3  Ncw-Tork  money,  by  the  yth  of  Novcmhcr 
rule.   The       3ien  next — ^That  faid  prcmifes  were  afterwards  coa- 
cottrts  of  chan-  yeyed  by  faid  Ougfton  to  Benjamin  Douglafs  of  New- 
S'^SoM*  Haven,  who  afterwards  on  the   loth  of  May  A.  D. 
as  near  as  may  '7^99  conveyed  by  deed  ninety  rods  of  faid  land  and 
be  with  the      faid  dwelling  houfe  to  Hezelciah  BTainaxd  of  Had-* 
rules  of  law.     dam— That  Franklin  and  Underbill  of  New-York, 
levied  an  execution  againfl  faid  Ougdon  on  At  refi^ 
due  of  faid  premifes  and  made  a  title  thereto  to  them-* 
felves  on  die  ift  of  May  A.  D.  1769 — ^That  /aid 
Franklin  and  Underbill  on  the  2d  of  faid  May  con- 
veyed all  their  right  and  title  in  faid  premifes,  to  faid 
Hezekiah  Brainard  ;    and  faid    Hezekiah  Brainard 
claimed  faid  premifes  in  virtue  of  the  deeds  and  con- 
veyances aforefaid^  to  have  been  derived  from  faid  Oug- 
fion ;  and  the  fame  had  been  fubje£l  to  the  petition- 
er's equity  of  redemption — ^That  the  whole  which  faui 
Brainard  ever  paid  for  faid  premifes  was  /7S  to  faid 
J)oug]afs  in  May  A.  D.  1769,  and  £62  to  laid  Frank- 
lin and  Underbill,  amoundn?  in  the  whole  to  £137 
lawful  money — ^That  foon  after  receiving  faid  dctd 
from  faid  Douglafs  and  faid  Franklin,  faid  Hezekiah 
entered  into  the  poiTeflion  thereof  and  had  ever  taken 
the  whole  rents  and  promts  to  himfelf — ^Previous  to 
which  timt  the  petitioner  remained  in  the  poffeffion 
thereof.     And  that  although  the  petitioner  had  ever 
claimed  his  right,  yet  through  poverty  and  the  diftref- 
fes  of  the  late  war  he  had  been  prevented  profecuting 
of  it — ^and  praying  that  faid  Brainard  might  be  de- 
creed to  account  for  the  rents  and  profits — and  for  the 
court  to  afcertain  the  debt  due,  and  order  and  decree 
that  upon  the  petitioner's  paying  the  fum  due,faidBrai- 
nard  be  compelled  to  releafe  faid  premifes  to  him,  &c. 

Plea — that  faid  petition  contained  no  foundation 
for  the  interpofal  of  a  court  of  chancery. 

Judgment — that  the  pka  was  fufficient. 

By  the  court — ^The  proaiifcs  appear  by  the  petitioff| 
^o  have  been  mortgaged  for  as  much  as  they  were 
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worth  J  and  were  fold  for  lefs  than  the  mortgage  mo« 
ney.  The  refpondent  has  been  in  pofleffion  ever  Goce 
A.  D.  ij6Qf  holding  and  claiming  it  as  his  own  and 
taking  all  the  profits  to  himfelf  .  It  was  in  the  power 
0f  the  petitioner  to  have  paid  the  debt  and  reclaimed 
the  eftate — fifteen  years  pofleffion  bars  a  right  at  law, 
unlefs  there  are  circumftances  which  will  fave  it  out 
of  the  ftatute — and  here  are  no  circumftances  fta- 
ted  which  would  fave  the  right  at  law — and  courts 
of  chancery  ought  to  fquare  the  rules  which  regulate 
property  as  near  to  the  rules  of  law  as  may  be. 

Robert  Crane,  &c.  heirs  of  JeiTe  Crane,  deceafed. 

A   FPEAL  from  an  order  of  the  court  of  probate     Alapfedleg* 
jr\^  in  accepting  and  approving  of  the  diftribution  afyJail*»ntotho 
S  a  certain  part  of  the  eftate  of  faid  deceafed,  to  Na-  "    ^^^^ 
than  Crane,  under  the  will  of  faid  deceafed. 

Reafons  for  the  appeal — ^That  faid  Jefle  Crane,  de- 
ceafed, on  the  nth  of  January  A.  D.  1794,  made,  ex- 
ecuted and  publiflied  his  laft  will  and  teftament  in  due 
form  of  law — wherein  were  the  following  claufes  and 
bequefts,  viz.  **  And  as  touching  my  worldly  eftate^ 
I  give  and  difpofe  of  the  fame  in  the  following  man- 
ner and  form,  viz.  Imprimis,  I  give  and  bequeath 
to  my  beloved  wife  Mary,  the  ufe  and  improve- 
ment of  one  third  part  of  my  real  eftate,  during,  her 
natural  life.  Alfo,  I  give  to  her  and  her  heirs  forev- 
er, all  notes  of  hand,  executed  and  made  payable  to 
her.  And  alfo,  the  one  half  of  my  perfonal  eftate  af* 
ter  my  juft  debts  and  funeral  charges  are  paid."  He 
then  gives  fome  legacies  to  a  brother  and  to  a  nephew 
of  his. 

Then  he  fays,  « I  give  and  devife  to  my  nephew 
Nathan  Crane  and  to  his  heirs  and  ailigns  for  ever, 
all  my  eftate  both  real  and  perfonal,  not  heretofore 
difpofed  of  ^''-^and  appointed  faid  Nathan  his  execu- 
tor. That  the  wife  Mary,  died  in  the  life  of  the  tefta- 
tor — that  afterwards  the  tcftator  died,  and  faid  will 
was  duly  proved  and  approved.     And  that  faid  eftate 
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given  to  the  wife,  ought  to  have  been  diftributed  io 
the  appellants,  who  were  the  heirs  at  law  of  faid  tef- 
tator,  being  brothers*  and  fitters*  children,  as  xntcftatc 
cftatc. 

To  thefe  reafons  a  demuTier  was  given,  and  judg- 
ment of  the  court,  that  faid  reafons  were  infii£icentj 
and  the  order  of  the  court  of  probate  was  afirmed. 

Bjr  the  court — ^The  intereft  given  to  the  wife  was 
a  lap  fed  legacy,  and  feU  into  the  refiduum.  The  will 
in  the  life  of  the  teftator  difpofed  of  nothing,  but  on* 
ly  provided  how  the  eftate  (hould  be  difpofed  of  after 
the  teftator's  death.  The  reftriftive  claufe  in  the  re- 
fiduary  bcqueil  to  Nathan,  **  not  heretofore  difpofed  of  I* 
heretofore^  has  relation  to  the  feveral  preceding  para- 
graphs in  the  will — difpofed  of  means  an  effe£^ual  trans- 
fer, or  difpofition  by  the  will,  which  could  not  be, 
until  the  death  of  the  teftator.  It  is  therefore  as 
though  the  tettator  had  faid,  all  my  eftate  which  (hall 
not  pafs,  by  the  preceding  bequefts  in  my  will  to  the 
legatees  therein  named,  I  give  to  my  nephew  Nathan 
Crane.  It  is  evident,  that  the  teftator  did  not  inteni 
that  any  of  his  eftate  (Iiould  be  left  inteftate,  and  alfo, 
«  that  he  preferred  faid  Nathan  to  any  other  of  his  rela- 

tions, except  thofe  particularly  named.  This  was  a 
lapfed  legacy,  and  made  a  part  of  the  refiduum,  which 
was  not  di/pofed  of  by  the  preceding  claufes  in  the 

win. 

This  judgment  was  afterwards  carried  by  a  writ  of 
error  to  the  fupreme  court  of  errors,  and  there  af- 
firmed. 

Jonathan  Miller  verf  Gurdon  Wetmore. 

Courtt  of  T7^  RROR  to  reverfe  a  decree  of  the  county  court, 

chancery  will  A^  ia  a  petition  in  chancery — ^Wetmore  w.  Wl- 

not  judge  oTcr  ler.     Shewing,  that  they  fubmitted  certain  matters  of 
b^^to«\*n  *'^"  controvcrfy  to  the  arbitrament  and  final  award  ol 

more  Tm"^  Meffrs.  Whittlefcy,  Starr,  and  Hubbard,  arbitrators; 

court!  of  law.  and  each  gave  a  note  of  jf  200  to  abide,  &c.  that  one 

The  party  has  of  thc  claims  made  by  faid  Miller,  was  of  about  /j^i 
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on  account  of  fome  timber  purchafedof  one  Johnfon,  adequate  reme- 
in  partnerfhip  with  faid  Wctmore,  which  faid  arbi-  ^r  at  Uw  for 
trators  allowed  to  faid  Miller,  againft  law  and  evi-  pt^sSit^^i^' 
dence  $  and  ftated  the  evidence  before  the  arbitra-  arbitrators,  or 
tors.     2d,  That  faid  Wetmore  claimed  the  fum  of  naiftakea  in 
^30,  to  be  due  to  him  for  a  remainder  of  timber  *^"^^»* 
marked  NxH  fold  to  faid  Miller ;  and  ftated  the  evi- 
dence of  Stephen  Miller  and   Stephen    Wetmore, 
given  to  faid  arbitrators  in  fupport  of  faid  claim,  and 
mat  the  arbitrators  reje£led  faid  claim  againft  law  and 
evidence.     3d,  Aclaimofj^6  made  by  faid  Wet- 
more  on  faid  Miller,   for  boarding  him,  which  faid 
Miller  before  faid  trial  and  fince  faid  award,  acknow- 
ledged to  be  jaft,  yet  faid  arbitrators  difaUowed  it. 

Further  alledging,  that  faid  arbitrators  refufed  to 
(how  him  the  minutes,  by  which  they  made  up  their 
award,  which  by  faid  fubmiiBon  they  were  to  do. 

Further,  that  fome  evidence  was  taken  by  the  aifent 
of  the  parties,  on  a  material  fubje£t,  by  two  of  faid 
arbitrator's,  who  were  to  report  it  to  the  third  arbitra- 
tor, who  was  then  abfent,  before  they  made  up  their 
award,  which  by  miftake  they  never  did,  viz.  the  tef- 
timony  of  Stephen  Millet  and  Stepen  Wetmore,  a- 
4Forefaid,  refpe^ing  faid  Wetmore's  claim  of  j^3o. 

Furtheir,  that  faid  Miller  exhibited  to  faid  Starr,  one 
of  faid  arbitrators,  fundry  papers  which  related  to  the 
matters  fubmitted,  and  wluch  had  a  material  influ- 
ence in  the  decifion  of  faid  caufe,  without  the  know- 
ledge of  faid  Wetmore,  or  of  faid  other  two  arbitra-^ 
tors^-and  that  faid  Miller  converfed  frequently  with 
faid  Starr  alone  about  the  matters  fubmitted^  That  a 
fuit  was  depending  on  faid  ;^2oo  note  to  enforce  faid 
award— praying  for  relief,  and  for  an  injun£tion  on 
faid  fuit  at  law  on  faid  note  and  award. 

The  refpondents  plead  in  abatement,  that  faid  peti- 
tion contained  no  fufficient  grounds  for  the  interpo- 
fition  of  chancery.  And  judgment — ^Plea  infufficient. 
And  the  county  court  proceeded  and  heard  faid  peti- 
tion on  the  meritSj  and  paffed  a  decreci  that  they 

R  r  r 
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found  all  the  faCts  ailedgcd  in  faid  petition  to  be  true ; 
and  laid  a  perpetual  injuncSlion  on  faid  fuit  at  law» 
on  faid  note,  and  on  the  award. 

That  on  faid  trial  the  petitioner  offered  faid  &te« 
phen  "Wctmore  and  Stephen  Milter,  as  witnefles,  to 
prove  what  they  tellified  to  two  of  faid  arbitrators  re- 
lative to  faid  Wetmorc's  claimof /30  aforefaid,  and 
which  thcj  were  to  report  to  the  third,  but  £d  not — 
who  were  objed^ed  againfl  by  faid  Miller,  and  admit- 
ted by  the  court — upon  which  a  bill  of  exceptions  was 
filed  and  allowed  by  the  judge. 

Errors  afljgned  were — ^That  faid  county  court  ought 
to  have  adjudged  faid  plea  in  abatement  fufficient — 
2d,  That  faid  county  court  ought  not  to  have  admit- 
ted (aid  witnefies. 

Plea — Nothing  erroneous.  And  judgment — ^Ma- 
nifeil  error — upon  the  ground  that  faid  plea  in  abate- 
ment ought  to  have  been  adjudged  fufficient. 

This  court  no  more  than  a  court  of  law,  will  judge 
over  the  head  of  arbitrators,  in  any  matters  which  lay 
properly  before  them.  This  goes  to  the  three  firft 
grounds  of  complaint — ^as  to  the  others  which  go  to 
fliew  miftakes,  and  partiality  in  faid  arbitrators,  the 
petitioner  has  adequate  remedy  at  law. 

John  Warner  verf,  Azubah  Willey. 

A  woman  Mil -irj^  RROR  to  reverfe  a  judgment  of  the  county 

th^ml'i^htf  Jv-*  ^^^.*  o»  a  complaint  exhibited  by  faid  Azu- 
travaii,  ao  ef-  bah7to  jufticc  Chapman,  dated  the  21ft  of  A.  D. 
fential  requiiite  i  ^pfi,  therein  complaining,  that  faid  John  had  begot- 
to  her  recover-  ^^^  j^g^  ^jjj^  child,  in  fornication,  in  the  latter  part  of 
iiMi™fw  abaf- J2i"^ary  A.  D.  17951  which  baftard  child  was  bom 
urd  child.  of  her  body  on  the  25  th  of  Oftober  A.  D.  179J,  and 
is  alive — praying  that  he  might  J>e  compelled  to  con- 
tribute to  its  maintenance. 

Upon  which  faid  John  was  arretted  and  laid  un- 
der bond,  to  appear  and  anfwer  to  faid  complaint^  be- 
fore  the  county  court,  &c.     That  faid  John  appeared 
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at  faid  county  courts  and  plead  that  he  was  not  guilty. 
Iflue  to  the  court. 

That  faid  Azubah  in  fupport  of  faid  complain  t, 
made  oath,  that  faid  John  was  the  father  of  faid  child, ' 
and  that  flie  B^  been  conltant  fti '  hcF  'acc\rfarion  of 
him^;that  laid  chil3  was  begotten  in  the  lattcl- part  of 
January  A,pyTf^/it^GThtheT's  h6nf6/  and  was 
bom  on  tte  idtli  of  Odiober  1 795 — that  no  other  man 
had  carnal  knowledge  of  her  body  but  faid  Warner ; 
that  he  had  prevailed  over  her  by  proffers  of  marriage. 
That  flie  did  not  publicly  accufe  him  with  being  the 
fsther  of  faid  child,  until  about  the  datp  of  her  com- 
plaint— that  (he  informed  faid  Warner  of  it  in  A.  D. 
1 795,  and  at  other  times,  but  had  kept  it  private  at  his 
defire,  and  did  not  inforni  her  parents  and  friends  of 
it,  becaufe  faid  Warner  told  her  that  if  (he  would  not 
accufe  him  publicly,  he  would  do  better  by  her  than 
the  law  would  compel  him  to  do — that  in  the  time  of 
her  travail  (he  did  not  declare  who  the  father  of  faid 
child  was,  nor  was  (he  aiked  the  queition — that  (he 
was  delivered  of  faid  child  at  her  father's  houfe,  at- 
tended with  a  midwife,  a  number  of  neighbouring  wo- 
men, and  her  mother,  her  father  alfo  being  then  at 
home. 

Bufhnel  Miller  teftified  that  he  was  frequently  at 
faid  Azubah's  father's  with  his  wife  and  faw  faid 
Warner  there  with  her,  and  one  night  in  January  A. 
D.  1795,  when  he  went  to  bed  he  faw  faid  Warner 
there  with  her, 

Keziah  Willey,  (ifter  to  faid  Azubah,  teftified, 
that  flie  frequently  faw  faid  Warner  at  her  father's 
houfe,  and  when  fhc  retired  to  bed,  flie  left  faid  War- 
ner with  faid  Azubah  and  no  other  perfon  in  the 
room  ;  and  about  nine  months  before  faid  child  was 
boni,  ftie  faw  faid  Warner  there  vifiting  faid  Azubah, 
and  after  faid  Azubah  was  pregnant,  flie  afked  faid 
Warner  why  he  did  not  marry  her,  he  faid  that  he 
intended  to  fufpend  the  matter  until  he  could  fee  the 
child,  but  he  did  not  deny  but  that  he  had  had  unlaw- 
fv^I  intercourfe  with  her — and  faid  Warner  urged  he^ 
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not  to  tell  her  fifter  that  he  was  willing  to  many  her 
— and  he  went  into  another  room,  and  embraced  faid 
Azubah  and  placed  her  on  the  bed  with  him,  and  they 
converfed  together  a  confiderable  time. 

To  this  evidence  which  being  all  that  was  on  die 
part  of  the  complainanti  the  bid  Warner  demurred 
and  the  complainant  joined  in  the  deoauner. 

And  faid  county  court  gave  judgment,  that  the  evi- 
dence was  fofficient,  and  that  the  defendant  was  gml- 
ty,  and  that  Azubah  recover  of  faid  John  Warner  for 
maintenance  of  faid  child,  feventy  cents  per  weeic  for 
four  years  from  the  birth  of  faud  dnld,  in  cafe  the  /aid 
child  fo  long  lived. 

Error  aiSgned  viras,  that  the  evidence  was  infuf«« 
ficient  and  ought  fo  to  have  been  found  and  adjudged 
by  faid  county  court. 

Plea — ^nothing  erroneous — and  judgment^  manifeft 
error. 

By  the  court — ^the  ftatute  makes  it  an  eflential  re« 
qiufite  in  the  conftancy  of  the  accufation  of  the  wo- 
roan>  that  flie  be  put  to  the  difcovery  in  the  time  of 
her  travail^  in  all  cafes  where  it  can  be  done,  and  that 
ihe  charge  the  man  in  that  critical  hour  with  being 
the  father,  as  the  fine  qua  non,  of  her  recovering 
maintenance  <-4nd  this  was  not  done  in  this  cafe.  &( 
Hitchcock  vs.  Grants  i  vol.  Root's  Rep.  107. 


Neza^Haven  County^  January  Term^  A*  D.  1797. 
Freeman  n)erf.  Beadle^  &c. 

AptfoUgre^  A  CTION,  declaring,  that  on  die  5th  of  Januaij 
&rCthc  MX  A.  D.  1795,  the  plaintiff  had  an  afiion  of  tret 
written  one.  P^*®*  aflault  and  battery,  depending  in  the  fupenor 
An  amendment  court  at  New-Haven,  againft  faid  Beadle,  &c.  which 
Vy  the  ftatnte  a£Uon  on  faid  5th  of  January,  the  plaintiff  and  dcftnd- 
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ants  mutually  agreed  to  fubmit  to  the  award  of  James  not  allowed, 
Wadfworth  and  Simeon  Briftol,  Efq.  arbitrators  mu-  J'^^il^^^^^^ 
tually  chofen  by  the  parties,  to  meet  at  Reuben  Brun«  Mture°of  th/ 
fon's  in  Cbefhire,  on  the  12th  of  March  then  next,  aaion. 
and  that  faid  arbitrators  fliould  hear  and  determine 
fald  a£tion  according  to  law  and  evidence,  and  pub« 
liih  to  the  parties  their  award  ;  and  that  the  parties 
to  faid  fubmiifion  would  ftand  to,  abide  and  perform 
the  award  faid  arbitrators  fliould  lb  make  and  publifli, 
and  in  order  to  compel  the  parties  to  abide  and  per- 
form faid  award,  each  party  to  faid  fubmiifion  made 
and  executed  to  the  other  their  obligations  for /600 
lawful  money  each,  and  delivered  them  into  the  hands 
of  faid  arbitrators  ;  and  thereupon  faid  action  of  tref- 
pafs  was  called  out  of  court ;  and  that  in  confequence 
of  faid  fubmiiTion  the  plaintiff  was  at  coft  and  expenfe 
in  convening  faid  arbitrators,  fummoning  witnefTes, 
procuring  counfel,  &c.  and  in  making  the  neceflary 
preparation  for  a  trial  before  faid  arbitrators  at  Faid 
Brunfon's  on  faid  I2th  of  March,  when  and  where  the 
defendants  appeared  and  revoked  the  power  of  faid 
arbitrators — ^by  means  whereof  the  plaintiff  had  loft 
all  benefit  by  faid  fubmiffion — had  loft  all  his  coft  and 
damage  in  his  a£tion  at  law,  and  his  coft  in  preparing 
for  faid  arbitration. 

Flea — ^non  afTumpiit.     Iflue  to  the  jury. 

The  plaintiflFoffered  parol  proof  to  fupport  his  de- 
claration. This  was  objcffced  to  as  inadmiffible,  until 
he  produced  the  written  obligation  ftated  in  the  decla- 
ration, to  have  been  given  by  the  defendants  to  oblige 
them  to  abide  the  award. 

By  the  court^-This  a£tion  is  laid  upon  the  mutual 
agreement  and  fubmiifion  entered  into  by  parol  to 
fubmit  to  and  abide  the  award  of  faid  arbitrators-*- 
and  it  appears  by  the  plaintiff's  own  ihewing,  that  a 
written  obligation  was  given  to  compel  them  to  per- 
form the  fame  thing,  by  which  the  parol  agreement  is 
extinguiihed  ;  and  no  aftion  can  be  maintainable  on 
the  parol  agreement,  but  muft  be  brought  upon  the 
yrriting,  confequently  parol  evidence  is  not  admiffible. 
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not  becaufc  it  doth  not  go  to  prove  the  pTomiie  laid, 
but  bccaufe,  b^  the  plaintiff's  own  (hewing,  the  ^om- 
ife  does  not  exi/l. 

Upon  which,  the  pluntiff  moved  to  amend  bis  de- 
claration by  infexting  the  following  paragrapJis,  viz. 
**  And  the  defendants  their  (aid  obligation  or  writing 
difregarding,  have  never  paid  the  fame  nor  any  part 
thereof,  nor  any  part  of  faid  damage,  expenfe  and  coil 
on  (aid  writing  or  obligation^  which  amomits  to  the 
firni  of  fifty  pounds  lawful  money. 

«  And  the  plaintiflF  further  faith,  that  when  faid  ar- 
bitrators met  as  aforefaid,  the  defendants  upon  faid 
revocation,  without  the  permiflion  of  the  plaintiff,  took 
faid  writing  ot  obligation,  by  them  executed,  and  now 
hold  and  withhold  the  fame,  or  have  deftroyed  it,  fo 
that  the  fanie  is  loft  to  the  plaintiff." 

By  the  court — The  words  of  the  ftatute  are  unlim- 
ited as  to  the  time  when  an  amendment  may  be  allow- 
ed to  be  made,  it  may  therefore  be  made  at  any  time 
before  the  caufe  is  committed  to  the  jury.  But  as 
the  amendment  moved  for  in  this  cafe  would  make  a 
new  declaration  and  totally  change  the  nature  of  the 
action,  with  which  the  defendants 'ought  to  be  fer- 
ved  with  twelve  days  notice,  it  does  not  come  wittun 
the  ftatute,  and  may  not  be  allowed. 

Deodat  Bement  w/yi  Miller  Peck. 

Under  the  A  CTION  upon  a  written  agreement,  dated  the 
pitaofnonaf-  j[^^  24th  of  February  A.  D.  1794*,  wherein  the 
funpfit  to  an     j^.f^.^jant  agreed  to  finifli  the  two  front  chambers  and 

exprtls  prom-  o,         ,  .        -         i«»rr»t_i»  « 

ifc,  neither  per-  3  bed  room  chamber,  in  the  plamtiff^s  houfe,  and  to 
formancc,  nor  rcmovc  the  garret  ftairs,  &c.  by  the  firft  of  April  A. 
""hiiuVrL^^^  D.  1 795,  the  plaintiff  to  fumifh  the  lath,  the  lime,  and 
L^giv-n^^cv-  ^^^  ^^^^  "ails  for  doing  the  work — alfo  to  build  a  door 
id^ncf  by  the  yard  fence,  in  a  particular  manner,  by  the  firft  of  No- 
dacndant.  vember  A.  D.  1 794  ;  the  plaintiff  to  fumifli  the  pofts 
for  the  fence,  for  which  the  plaintiff  was  to  pay  the  de- 
fendant ^21,  in  a  certain  manner. 
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Plea — Non  aflumpfit.     Iffuc  to  the  jury. 

The  defendant  offered  to  give  in  evidence  under  this 
iflue)  that  he  was  prevented  from  doing  the  work  by 
the  plaintiff's  leafing  the  houfe  to  one  Parfons,  and  a- 
grecing  to  poftpone  the  fence  until  the  firft  of  May 
1795,  which  was  objefted  againft. 

By  the  court — ^The  evidence  is  not  admiffible  ;  and 
that  for  two  reafons — ift.  The  only  queftion  upon  this 
iflue  is,  whether  the  defendant  promifed  or  not  ?  This 
evidence  goes  upon  the  ground  that  he  did  promife, 
and  offers  an  excufe  for  not  performing  it,  which  would 
be  repugnant  and  abfurd — 2d,  By  the  ftatute  it  ought 
to  be  pleaded,  it  being  an  a£l:  of  the  plaintiff  which 
the  defendant  relied  upon  to  fave  himfelf.  The  de- 
fendant then  moved  for  liberty  to  alter  his  plea,  which 
the  court  granted. 

Timothy  Phelps  verf.  John  R.  Livingfton,  Dick- 

fon  and  Mackintofli. 

ACTION  declaring,  that  the  defendants  who  were     a  note  cxc- 
traders  in  company,  and  jointly  concerned  in  c^'cd  by  one 
the  cotton  and  woollen  manufadlory  in  New-Haven,  ^flf'^";"*^^^® 
in  and  by  a  certam  wnting  or  note,  under  the  hand  01  dencc  agaioft  a 
John  Erwin,  by  him  well  executed,  for  and  on  account  company — 
and  in  behalf  of  the  defendants,  on  the  29th  of  March  ^^^''^^^''^*'^'^ 
A.  D.  1 796  \  the  faid  Erwin  then  being  agent  and  at-  itfcif  may  be  " 
torney  to  the  defendants,  and  fole  fuperintendant  of  given  by  the 
•faid  manufactory,  with  full  power  and  authority  to  plaintiff  to 
negociate  the  concerns  of  faid  manufa6iory,  and  for  Pf*^T^  the  au- 

f  i-    ^  •  J  /         .       •     Xhonty  of  an 

that  purpoie  to  receive  money  and  to  execute  notes  m  ageftt  to  bind  a 
that  behalf,  promifed  the  plaintiff  to  pay  to  him  500  company. 
dollars  in  thirty  days  from  the  date,  as  by  faid.  note, 
&c.  which  note  had  never  been  paid. 

Plea — ^Non  affumpfit.     Iffue  to  the  jury. 

The  plaintiff  offered  the  note  figned  by  John  Erwin, 
only  to  prove  the  promife. 

The  defendants  objefted  againft  its  being  given  in 
evidence  to  the  jury,  becaufe  it  is  under  the  hand  of 


49^ 


FAIRFIELD    COUNTIT, 

John  Erwiii  only,  without  any  addition  of  agent,  at- 
tomeyy  or  Aiperintendant,  and  £o  could  not  be  any  evi-« 
dence  of  a  promife  made  by  the  defendants. 

By  the  court — ^The  note  may  be  admitted  to  go  to 
the  jury.  The  defendants  might  bind  themfejves  by 
the  name  of  John  Erwin,  and  they  might  authcyrize 
him  to  bind  them  in  the  fame  manner  and  by  that  fig- 
nature — ^and  it  is  the  fame  note  by  which  the  plaintiff 
declares  they  did  promife  ;  and  if  the  plaintiff  doth 
not  evince  that  John  Etwin  had  authority  to  bind  the 
defendants  in  this  manner,  and  that  they  are  bound  by 
this  fignaturcy  he  muft  fail  of  recovering. 

The  defendants  then  objefted  againft  any  evidence, 
written  or  parol,  being  given  to  the  jury  to  prove  faid 
Erwin's  authority  to  bind  the  defendants  in  this  man« 
ner,  other  than  a  fpecial  written  power  of  attorney 
from  the  defendants  authorizing  him  to  execute  faid 
note  in  this  manner. 

By  the  court— Other  evidence  may  be  received  to 
prove  Erwin's  authority,  befides  a  fpecial  power — ^for 
fuch  fpecial  power  mull  be  in  the  knowledge  and  pof- 
fefTion  of  the  defendants  and  faid  Eiwin,  and  is  not  in 
the  power  of  the  plaintiff  to  produce  ;  other  evidence 
muft  therefore  be  rcfortcd  to  by  the  plaintiff  to  prove 
fuch  power. 

Verdi£):  was  for  the  plaintiff  to  recover,  and  judg- 
ment accordingly. 


Fairfield  County t  January  Term^  A.  D.  1797* 
Jofiah  B.  Benedift  verf.  Sarah  Roberts. 

baftar?^'rfif  TT  ^^^^  ^^  rcvcrfc  a  judgment  of  the  county 
iffuc^puVmuft  V^  court,  in  a  profecution  of  the  faid  Sarah,  a- 
be  aufwcrcd.—  gainft  the  faid  Benedidl,  for  the  maintenance  of  a  bau- 
Thc  bond  to     ard  child,  bom  on  the  1 8th  of  Oftobcr  1 794— ^Wc^ 
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ihe  alledged  was  begotten  on  her  body  in  fornication,  indetxmify  the 
by  the  faid  BenediS — upon  which  complaint  faid  Be-  ^^'^^"^  ^ 
ntdiSt  was  bound  over  to  the  county  court,  to  anfwer  ^^  J^  certain. 


nuuo- 


to  faid  complaint ;  and  before  faid  county  court  plead  tenance  order- 
that  he  was  not  guilty,  and  put  himfelf  on  the  court  «^muft  be  for 
for  trial.  And  faid 'county  court  gave  judgment,  *£^^J*"*°* 
<«  that  having  confidered  the  proofs,ate  of  opinion,  that 
the  faid  Jofiah  B.  Benedi^,  begot  faid  baftard  child^ 
and  do  judge  him  to  be  the  reputed  father  of  faid 
child — and  that  he  pay  unto  the  faid  Sarah,  £6-1^ 
for  lying-in  expences,  alfo  the  coil  of  this  profecu- 
tion,  taxed  at  £4'l^''J — that  he  give  fecurity  to  the 
town  of  Ridgfield,  to  indemnify  them  from  charge, 
&c.  and  that  he  pay  to  the  faid  Sarah  Roberts  2/6  per 
week,  for  the  maintenance  of  faid  child,  to  commence 
fix  weeks  after  the  birth  of  faid  child,  to  be  paid 
quarterly,  during  the  pleafure  of  the  court." 

Errors  afligned — ift.  That  faid  court  had  not 
found  the  iflue.  2d,  That  faid  court  had  adjudged 
that  (aid  Benedid  ihould  be  charged  with  the  main* 
tenance  pf  faid  child  during  the  pleafure  of  the  courts 
which  was  a  void  judgment.  3d,  That  no  fum  was 
fixed  which  fhould  be  given  as  fecurity  to  indemnify 
the  town  of  Ridgfield. 

Judgment — ^Manifeft  error,  as  to  all  die  except* 
tionj  in  error. 

The  court  have  not  anfwered  the  ifiue  put,  nor  fix- 
ed the  fum  of  the  bond  to  be  given  to  indemnify  the 
town,  and  have  ordered  that  die  maintenance  ihall 
continue  during  the  pleafure  of  the  court 
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Parol  evi- 
dence not  ad- 
mitted to  prove 
a  forfeiture  in- 
curred,  for  not 
giving  a  deed 
of  land  s^reeif- 
Vly  to  a  parol 
COD  trad. 


LITCHFIELD  COUNTY, 

Litchfield  County  J  yanuary  Term^  A,  D.  1797- 

Benjamin  Goodrich  ver/l  Richard  Nickels. 

ACTION  declaring,  that  on  the  loth  of  Decem« 
ber,  A.  D.  1 796,  the  defendant  agreed  to  fell 
two  parcels  of  land,  lying  in  Irifli  Creek,  in  Virginia, 
one  of  one  thoufand  acres,  and  one  of  one  thoufand 
fiye  hundred  acres,  at  3^  per  acre,  to  be  paid  in  five 
years,  with  intereft  for  four  years,  which  the  plaintiff 
alfo  agreed  to  buy  on  the  terms  af orefaid  i  which  they 
agreed  to  reduce  to  writing  at  foine  {utuic  time,  viz. 
on  the  loth  of  May  A.  D.  1796 — and  the  defendant 
for  a  valuable  confideration,  promifed  that  he  ^wou]d 
come  forwaid  and  convey  faid  two  traCts  of  land  to  the 
plaintiff  on  £aid  lothof  May,  at  j/,  per  acre,  upon  the 
plaintiff's  fecuring  the  pay  on  the  terms  aforefaid,  or 
would  forfeit  j^ioo.  That  the  plaintiff  on  faid  loth 
of  May,  flood  ready  to  give  fecurity  as  aforefaid,  but 
die  defendant  wholly  failed  to  come  forward  and  make 
ftid  conveyance,  whereby  he  had  forfeited  faid  ^^  100. 

Plea — ^Non  affumpfit.     Iffue  to  the  jury. 

The  plaintiff  offered  parol  evidence  to  prove  the  a- 
greementand  promife,  which  the  defendant  objeded 
to,  as  being  within  the  ftatute  made  to  prevent  frauds 
and  perjuries. 

.  By  the  court — The  evidence  is  not  admiffiblc  ;  ae 
agreement  to  convey  lands  may  not  be  proved  by  pa- 
rol evidence,  nor  may  an  agreement  to  forfeit  £100^. 
upon  a  failure  to  execute  a  conveyance  purfuant  to 
fuch  an  agreement  be  proved  by  parol. 


Tomkins  verjl  Beers. 


\  CTION  declaring,  that  on  the  i6th  of  Oaober 


A  partner 

fada^ln^Ac    Jt\.  '?8<5,  the  plaintiff  was  owner  of  three  rigte 
tranfaaioD  for  of  land,  in  Lemington,  and  one  in  Winlock,  in  W 
wkich  he  n      ftate  of  Vermont,  on  each  of  which  rights  was  hidi 
fued,  caimot  be  j,,  ^£  ^^.  doUarsj  and  on  the  5  th  of  June  17^7> 


iEi 


JANUARY  TERM,  A.D.    1797.  499 

faid  taxes  being  unpaid,  the  defendant  received  of  the  qualified  to  be 
plaintiflFfeveral  bills  againit  the  towns  of  Lemington,  \^^^f^  * 
Winlock,  Lewis,  &c.  to  the  amount  of  ^^  15. 15.7  law-  thc'^Sdair' 
ful  money,  which  he  promised  to  apply  in  payment  of 
£iid  taxes,  as  far  as  was  needed,  and  to  account  to  the 
phintifF  for  the  overplus.     That  the  defendant  never 
paid  faid  taxes,  but  applied  the  bills  to  his  own  ufe^ 
by  means  whereof  faid  rights  had  been  fold  for  the 
taxes,  and  were  wholly  loft  to  the  plaintiiF. 

Plea — ^Non  afliimpfit.     Iffue  to  die  jury. 

One  Judd,  was  offered  as  a  witnefs,  and  objeded 
to,  becaufe  he  was  in  partnerfhip  with  the  defendant 
at  the  time  of  receiving  faid  bills. 

The  court  heard  the  proof,  and  found  that  he  was 
in  partnerfhip,  and  excluded  him. 

The  defendant  then  executed  to  Judd,  a  difcharge, 
and  moved  to  have  him  admitted. 

By  the  court— This  may  difcharge  him  from  the 
defendant — ^but  if  he  was  in  partnerfhip  as  aforefaid, 
he  will  be  liable  to  the  plaintiff,  and  this  difcharge  will 
not  cut  off  that  liability. 

Solomon  Sanford  ver/.  William  Wafhbum  and 

Rachel  his  wife, 

TJETITION  in  chancery— (hewing  tliat  on  the     ^  ^^^^  ^^ 
JL      1 8th  of  Auguft  A,D.    1773,  die  petitioner's  chancery  will 
lather,  Mofes  Sanford,  borrowed  of  Lewis  McDonald  relieve  againft 
^100  lawful  money,  and  to  fecure  the  payment  of  it  "*»ft*^« »"  ^^^ 
in  one  year  with  the  intereft,  mortgaged  twenty  acres  dce^*"&c. 
of  land  with  the  buildings,   worth  j^  3  00— that  faid  where  by  acci- 
Mofes  had  made  fundry  payments  on  account  of  ftid  ^^^^  ^^  ^^^"^ 
debt,  wlien  faid  Lewis  died  and  by  wUl  gave  faid  debt  ^rawn'accord- 
to  faid  Rachel  the  daughter  of  Daniel  McDonald,  then  ing  to  the  a^ 
a   minor;  that  in   November   A.  D.   1784,  Daniel  grecmcnt  of  the 
McDonald,  guardian  to  faid  Rachel,  called  on  faid  Mo-  ^^txes. 
fes  for  faid  debt,  there  then  being  duej^i62-i5  lawful  ofa^on^fon- 
money,  and  faid  Mofes  being  unable  to  pay  faid  debt  troyerfy  in  the 
and  unwilling  to  .give  up  faid  land  for  fo  fmall  a  con-  law  or  fuit  in 
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chaacoy.reU-  fidcntioii,  it  was  agreed  that  the  petitioner  {^ald 
STu^Sc! Urot'  P^^^"*^  *^ mortgaged  piemifes  and  thirty  acres  ad* 
affigiuble,  fo  at  joining  to  faid  twenty  acres^  at  the  price  of  ;^50olaw- 
that  the  affign-  ful  money,  and  ihould  giTe  fecurity  for  iaid  dAft  to 
eenuyprofc-  fjy  Rachel,  which  tSc  petitioner  agreed  to  ^  and 
^  im "  **^^  ^*'*^  Daniel  deliTered  up  faid  mor^ge  of  the  twenty 
This  indg*  acres  given  by  faid  Mofes,  it  not  having  been  recorded, 
vent  was  re-  and  faid  Mofes  gave  a  deed  of  faid  twenty  acres  and 
Tcrfed  in  die     {^^  ^ j^ y  acrcs,  for  the  confidera tion  of  /  c  oo  to  the  • 

luprcme  court  '  , ' ,        _.  .  •   ^  ^ 

of  errtm  petitioner,  and  the  petitioner  executed  two  notes  to 

faid  Rachel  for  faid  fum  of  ^162-15  lawful  money, 
dated  the  i8th  of  November  A.D.  1784  ;  and  as  a 
further  fecurity,  faid  McDonald  requefted  the  peti- 
tioner to  give  a  mortgage  of  faid  two  pieces  of  land 
he  bought  of  his  father,  to  faid  Rachel,  to  which  the 
petitioner  confented  ;  and  they  applied  to  Ifaac  Bal- 
dwin, £fq.  of  Litchfield,  to  draw  faid  deed  of  mort- 
gage, and  by  miftake  and  accident,  faid  Baldwin  drew 
faid  deed  an  abfolute  deed  of  warranty,  therein  exprefs- 
ing  the  confideration  to  be  one  hundred  and  fixty-two 
pounds  fifteen  (hillings  lawful  money,  the  precife  fum 
of  faid  two  notes,  given  by  the  petitioner  to  faid  Ra- 
chel ;  which  deed  was  drawn  an  abfolute  deed,  con- 
trary to  the  agrcemciit  of  the  parties  and  the  inftiuc- 
tion  given  to  faid  Baldwin,  by  miftake — ^and  that  the 
petitioner  relying  upon  it  that  faid  deed  was  drawn  a 
mortgage  according  to  the  inflrudlions  given  to  faid 
£fq.  Baldwin,   executed  and  delivered  /aid   deed  to 
faid  Rachel,  before  he  difcovered  the  miftake,  that 
fome  fhort  time  after  he  difcovered  the  miftake  and  im- 
mediately after  informed  faid  Daniel  McDonald  of  it, 
and  requefted  to  have  it  refiified,  that  faid  Daniel  ^d- 
mitted  that  it  was  to  have  been  drawn  a  mortgage, 
and  faid  it  ihould  ever  be   confidered  and  treated  as 
fuch  according  a^  was  agreed  ;  upon  thi$  the  petition- 
er relying  upon  'the  honefty  of  faid  Daniel,  did  not 
then  prefs  the  matter  any  farther,  that  faid  deed  was 
of  the  fame  date  and  was  delivered  at  the  fame  time 
faid  two  notes  were  ;  and  was  given  for  no  other  con- 
fideration,   than  a   collateral  fecurity  for   faid  two 
notes,  and  faid  deed  was  for  many  years  after  conSd- 
crcd  and  treated  as  a  mortgage,  by  all  the  parties  coo- 
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cerned.  That  the  petitioner  continued  in  poflei&on 
of  faid  premifes,  ufing  and  improving  it  as  his  own, 
taking  all  the  profits  to  himfelf  without  account  or 
being  called  upon  for  the  fame,  and  paid  all  the  taxes 
thereon  for  the  full  term  of  four  years,  and  faid 
Rachel  or  her  father  the  faid  Daniel,  at  the  end  of 
each  year,  called  upon  the  petitioner  for  the  intereil  of 
faid  £162-15  which  the  petitioner  paid  without  any 
fufpicion  that  his  right  of  redemption  would  be  quef- 
tioned,  as  her  father  faid  Daniel  and  the  faid  Rachel 
had  ever  acknowledged  it  :  that  faid  Rachel  after- 
wards intermarried  with  William  Waihburn,  who  in 
right  of  faid  Rachel,  had  fet  up  claim  to  thefe  lands 
as  being  an  abfolute  ellate  in  fee,  and  in  A.  D.  1 788, 
put  the  petitioner  out  and  took  pofTeffion  of  faid  lands 
and  utterly  denied  the  petitioner's  equity  of  redemp- 
tion therein,  whereby  the  petitioner  was  deprived  of 
his  property,  worth  ^"500  moft  unjuftly,  for  a  debt 
lefs  than  half  the  value,  and  praying  for  relief  in  the 
premifes. 

To  which  the  refpondcnts  plead  in  bar,  that  as  to 
any  agreement  that  faid  deed  was  and  fhould  be  in- 
tended and  confidered  as  a  collateral  fecurity  for  faid 
debt,  they  were  wholly  ignorant.  That  there  was  not 
nor  is  any  note  or  memorandum  thereof,  in  writinff> 
figned  by  the  parties,  or  any  pcrfon  in  their  behalf; 
and  that  fuch  agreement,  if  there  was  any,  is  utterly 
void,  by  force  of  the  ftatute  made  to  prevent  frauds 
and  perjuries.  And  they  further  plead,  that  faid  So- 
lomon and  Daniel,  did  not  apply  to  faid  Ifaac  Bald- 
win, £fq.  to  draw  a  mortgage  deed  of  faid  land,  and 
faid  deed  was  not  by  faid  Baldwin  drawn  an  abfolute 
deed  by  miftakc  and  accident ;  nor  was  faid  deed  by 
miftake  executed  by  faid  Solomon,  nor  did  he  verily 
believe  and  fuppofe  it  was  a  mortgage  deed  of  faid 
land  for  collateral  fecurity  of  faid  j^  162-15,  as  was  al- 

}edged  in  faid  petition. 

• 

The  petitioner  replied  and  aflSrmed,  the  fads  nl- 
led^ed  in  his  petition,  and  demurred  to  the  reft  of  the 
plea,  and  both  ifTues  were  joined. 
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The  court  heard  the  evidence  and  the  arguments^ 
and  condnued  the  cafe  to  adviie. 

At  the  fuperior  court,  January  term,  A.  D.  I79S» 
the  caofe  was  reargued  ;  and  the  court  found  that  it 
was  agreed  between  faid  Dankl,  father  and  ^ardian 
of  faid  Rachel^  and  faid  Solomon,  that  bid  deed  fliould 
be  drawn  a  mortgage,  dcfeafable  upon  faid  Solomon's 
paying  faid 'debt  of  jT  162-1  g  lawful  money,  and  the 
intereft ;  and  that  by  miftalce  and  accident  it  was 
drawn  and  executed  a  clear  abfolute  deed,  without 
fuch  condition  \  and  that  upon  faid  miftake's  being 
difcovered  foon  after,  by  faid  Solomon,  he  applied  to 
faid  Daniel  McDonald,  and  infonned  him  of  it,  and 
he  acknowledged  it  was  a  miftake,  and  that  it  ought 
to  have  been  a  mortgage  \  and  to  prevent  faid   Solo- 
mon from  immediately  feeking  to  have  faid  miftake 
correded,  he  a^ured  him  it  fiiould  make  no  difference, 
for  itihouldeverbe  confidered  and  treated  as  though 
it  was  a  mortgage  for  fecurity  of  faid  debt  ;  that  faid 
Solomon  was  thereby  diffuaded  from  purfuing  the 
matter  farther  at  that  time— -and  that  as  to  the  refidue 
of  the  refpondent's  plea  it  was  infuffici'ent,  and  there- 
upon ordered  and  decreed,  that  the  petitioner  might 
redeem  faid  lands  upon  paying  to  the  refpondents  what 
fliould  be  found  to  be  juftly  due  ;  and  the  court  ap- 
pointed a  committee  to  take  the  account,  which  com- 
mittee made  report  1  by  which  k  appeared  that  a  bal- 
ance was  due  from  the  petitioner  to  the  refpondents 
of  the  fum  of  ^238-19-7,  lawful  money  •,  and   that 
faid  lands  were  worth  ^500.     Said  committee  fur- 
ther found,  that  the  petitioner  by  deed  dated  the  i8tli 
of  February  A.  D.  1795,  ^l^^f^^d  all  his  intereft  in 
faid  lands  to  Meads  Merrills,  for  the  fum  of  ;^30o  law- 
ful money,  and  by  agreement  of  the  parties,  the  foi' 
lowing  fa£ls  were  incorporated  in  the  decree,  vi2. 
that  faid  Meads  Merrills,  became  the  af&gnee  of  tbe 
equity  of  redemption,  in  faid  lands,  by  a  deed  found 
by  faid  committee  to  have  been  procured  from  the 
petitioner,  while  the  refpondents  were  inpoffeffionof 
faid  premifes,  claiming  the  fame  by  title  adverfe  to  the 
title  of  the  petitioner,  and  denying  that  they  held  ib€ 
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fame  as  mortgagees,  as  ftated  in  the  petition,  but  a£- 
ferting  an  ablblute  indefeafable  title  thereto  \  alfo  that 
faid  Merrills  caufed  the  bringing  of  this  fuit,  and  had 
been  at  the  greater  part  of  ue  expence  in  carrying  it 
on  'f  and  alfo  that  the  refpondents-  and  their  counfcl 
knew  at  the  time  of  bringing  this  petition,  that  the  pe- 
titioner had  executed  the  above  deed  to  faid  Merrills. 

The  court  accepted  the  report,  and  ordered  and 
decreed,  that  upon  the  petitioner's  paying  or  tendering 
to  the  refpondents  the  fum  of  ;^238-i9-7  lawful  mo- 
ney, and  the  intereft,  on  the  15th  of  November  then 
next,  faid  William  and  Rachel  Ihould  releafe  to  the 
petitioner  all  their  intereft  in  faid  premifes,  under  the 
penalty  oi£']oo. 

By  the  court — It  is  clear  that  tliis  deed  was  agreed 
and  underftood  by  all  parties,  to  be  a  collateral  fecu- 
rity  for  faid  ^162-15,  and  was  to  have  been  a  mort- 
gage, and  by  miftake  was  drawn  and  executed  an  ab- 
folute  deed  9  and  that  when  the  miftake  was  difcovered 
the  petitioner  was  diverted  from  immediately  feeking 
a  remedy,  by  the  folemn  promife  and  engagement  of 
faid  Daniel  McDonald,  that  it  fliould  ever  be  confider- 
ed  and  treated  as  a  mortgage  for  that  debt ;  and  was 
fo  confidered  and  treated  by  faid  Daniel  and  faid  Ra- 
chel, for  a  number  of  years,  and  until  the  intermarri- 
age of  faid  Rachel  with  faid  Waflibum,  and  the  pre- 
mifes coming  into  his  management  and  poiTeflion  ; 
(ince  which  he  claims  to  hold  the  lands  as  an  abfolute 
ellate  in  fee,  unincumbered  by  the  petitioner's  equity 
of  redemption,  thereby  converting  a  miftake  in  drav^- 
ing  the  deed,  and  the  confidence  placed  in  the  faith 
and  honor  of  faid  Daniel  McDonald,  into  the  means  of 
injuftice,  fraud  and  oppreffion.  The  equity  is  appa- 
rent, and  the  principles  upon  which  the  relief  is  grant- 
ed are  fo  plain  and  juft  in  themfelves,  and  fo  univer- 
fally  recognized  and  eftabliihed  both  in  this  country 
and  in  England,  that  they  cannot  be  miftaken. — See 
Mitford's  Chancery,  1 16 — 2  Atkins,  203  and  1 1 1,  do. 
388,  Joyner  vs.  Hatham,  Kirby's  Reports,  399 — and 
fee  the  cafe  of  Mehitable  Parfons  W.  S.  Titus  Hofmer, 
ante.      And  as  to  the  reft  of  the  refpondents'  plea 
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which  18  demurred  to,  it  is  infufficient)  for  the  ftatute 
of  frauds  and  perjuries  has  no  application  in  a  cafe  of 
this  nature. 

The  objeftion  made  by  the  tefpondents  to  a  final 
decree's  pailing,  on  the  ground  of  a  fa£l  found  bj  the 
committee,  and  agreed  to  by  the  parties,  viz.  that  the 
petitioner  on  the  1 8th  of  February  A.  D.  17959  by 
deed  for  conilderation  of  £300,  releafed  all  \a&  intereft 
in  faid  lands  to  Meads  Mernlls,  is  of  no  weight  againft 
a  decree's  pafling,  confidered  in  any  point  of  light  in 
which  it  can  be  viewed.    For  at  tlus  time  and  for  fomc 
time  previous,  the  refpondents  were  in  pofTeffion  of 
the  lands,  holding  and  claiming  them  as  an  abfolute 
eftate  in  fee,  againft  the  petitioner,  and  utterly  deny- 
ing his  equity  of  redemption  in  fiaid  lands,  whereby  he 
was  difieifed  of  his  intereft  in  them.     A  mortgagor 
remains  owner  and  proprietor  of  the  land,  until  there 
is  a  breach  of  the  condition  ;  and  although  the  mort- 
gagee then  has  right  to  enter  and  take  pofleffion,  in  or- 
der to  obtain  payment  of  his  debt,  yet  he  is  accounta- 
able  for  the  rents  and  profits  to  the  mortgagor,  until 
the  equity  of  redemption  is  foreclofed  ;  and  the  equi- 
ty of  redemption  is  as  clear  and  certain  an  intereft  in 
the  land,  after  the  condition  is  failed  of  being  perform- 
ed as  before ;  in  the  former  cafe  he  may  pay  the 
debt  and  defeat  the  deed,  in  tlie  latter  he  has  a  clear 
and  fure  remedy,  upon  payment  of  the  debt,  to  recov- 
er the  lands  back  again,  according  to  known  and  eftab- 
liftied  rules  of  proceedings  in  chancery.     The  mort- 
gagee has  only  a  conditional  eftate  in  the  lands  liable 
to  be  defeated,  by  payment  of  the  debt,  before  the  con- 
dition is  broken,  and  Ibble  to  be  reclaimed  afterwards, 
by  paying  the  debt  and  intereft — and  though  after  the 
condition  is  broken,  he  has  right  to  enter,  yet  he  holds 
it  as  truftee  to  the  mortgagor,  and  is  accountable  to 
him  for  the  rents  and  profits ;  and  if  at  any  time  be- 
fore the  equity  of  redemption  is  foreclofed,  he  claims 
to  hold  it  againft  the  mortgagor  as  an  abfolute  eftate, 
and  denies  the  equity  of  redemption,  he  becomes  a 
difleifor  of  the  mortgagor,  and  oufts  him  of  his  inter- 
eft in  the  lands.     An  equity  of  redemption  has  ever 
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been  confidered  as  an  intereft  in  lands ;  it  defcends  to 
heirsy  may  be  devifed  by  will,  or  fold  for  payment  of 
debts  I  it  may  be  taken  by  execution,  and  apppaifed 
off  as  land ;  it  is  fubjed  to  the  widow's  dower,  and 
will  pais  by  deed  only,  and  it  may  be  barred  by  the 
ftatttCe  of  limitation  refpediing  the  poflei&on  of  houfes 
and  lands.  Further,  the  objedion  defeats  itfelf,  for 
it  is  that  the  petitioner  has  pafied  all  his  intereft  in 
thefe  lands,  by  faid  deed  to  Meads  Menills-^-now  a 
chofe  in  a£lion  will  not  pafs  by  grant  fo  ^s  to  enable 
the  grantee  to  profecute  in  his  own  name— and  the 
obje£lion  goes  upon  the  ground  that  the  thing  itfeljE 
is  transferred  from  the  petitioner  to  Merrills,  if  it  is  a 
thing  transferrable  by  deed,  it  is  that  of  which  the 
petitioner  might  be  difpoflefled,  as  he  in  fa£t  was  at 
the  time  of  executing  the  deed  :  for  the  refpondents 
having  taken  the  afiual  pofleiSon  •  of  faid  premife9> 
tiad  fet  up  a  claim  to  them  as  an  abfolute  indefealable 
cftate,  by  force  of  an  abfolute  deed,  on  the  face  of  it> 
from  the  petitioner,  and  totally  denied  the  petitioner's 
equity  of  redemption  in  or  to  faid  lands,  by  which  the 
petitioner  was  difieifed  of  his  equity  of  redemption  ; 
and  his  claim  turned  to  a  mere  right  of  adion,  a  con* 
troverfy  in  the  law,  or  rifht  of  profecuting  it  in  a 
court  of  chancery.  It  is  therefore  clearly  within  the 
mifchief  of  the  ftatute  provided  againft  buying  difput'^' 
ed  titles,  and  dired;ly  contrary  to  the  principles  of  the 
common  law,  againft  champarty  and  maintenance. 

This  judgment  was  reverfed  in  the  fupreme  court 
of  errors,  for  the  following  reafons,  via. 

Waihbum,  &c.  vs.  Sanford.  Writ  of  error  from 
a  decree  of  the  fuperior  court  in  favor  of  faid  San« 
ford  againft  faid  Waihbum,  &c.  upon  a  bill  in  chan- 
cery. Two  general  grounds  were  relied  upon  by  the 
plaintiils  in  error. 

I  ft.  That  there  appears  to  have  been  no  note  or 
memorandum  in  writing  of  any  fuch  agreement  as  feC 
forth  in  the  pedtion,  and  parol  teftimony  is  inadmi^ 
fible  to  control  a  clear  unconditional  deed« 

T  t  t 


4 


r 


So6  LITCHFIELD    COUNTY,  &c. 

2d|  Thatprerious  to  commencing  this  fuit,  the  pe-> 
titioner  had  transferred  all  his  intereft  in  the  lands 
praji^  to  be  redeemed^to  one  MeadsMerrills^by  a  quit- 
claim deed,  and  therefore  the  equity  of  redemptiQa 
was  in  MerriUs,  and  the  petitioner  had  no  right  to  re- 
deem. This  court  reverfed  the  decree  of  the  fuperi* 
or  court  on  the  la  A  of  thefe  grounds. 

Hie  petitioner    claims  an    equity  of  *  redemption 
which  entitles  him  to  redeem  the  hnds   in    queftion, 
and  urges  that  the  conveyance  thereof  to  Merrills  is 
void  under  the  ftatute,  prohibiting  the  fale    of  di/pu- 
ted  titles  ;  but  the  court  were  of  opinion,  that  an 
equity  of  redemption  is  a  fpecics  of  property  not  with- 
in this  ilatute.     The  ftatute  requires  thSit  the  grantor 
fhould  be  oufted  of  poiTeflion  by  the  entry  or  poflef- 
fion  of  another ;  and  poiTeflion  of  land  by  the  mon- 
gagee,  cannot  be  faid  to  ouft   the  mortgagor  of  any 
pofleflion  incident  to  an  equity  of  redemption  ;  the 
mortgagee  pofTefies  land  in  purfuance  of  a  contraA 
with  the  mortgagor,  and  the  mortgagor  has  no  claim 
to  pofTeflion  either  in  law  or  equity — all  he  claims  is 
the  privilege  of  acquiring  a  right  to  poflefEon  by  pay* 
ing  the  mortgage  money.     This   privilege,  called  an 
equity  of  redemption    is  a  right  vefted  in  the    mort- 
gagor, whUe  the  right  to  pofTefs  and  afiual  pofleflion 
is  in  the  mortgagee  j  the  mortgagee's  poUcffion  is  fo 
far  from  oufting  the  mortgagoT  of  his   equity  o£  re- 
demption,  that  it  exifts  in   perfe^i  unifon  with  it. 
The  mortgagee's  claiming  an  abfolutc  eftate  in  the 
land  can  make  no  difference,  fmce  an  adverfe  claim  is 
not  an  adverfe  pofleflion  -,  a  pofieffion  claiming  a  right 
has  been  thought  neceflfary,  but  that  claiming  a  right 
without  adverle  pofleflion  fhould  vitiate  a  conveyance 
hy  the  perfon  in  pofleflion,  is  novel.     An  equity  of  re- 
demption is  a  mere  right  of  which  a  perfon  cannot  be 
difpoflefled,  and  is  not  in  any  fenfe  within  the  mean- 
ing of  the  ftatute  againft  felhng  difputed  titles,  it  has 
been  faid  to  appear  in  this  cafe,  that  Merrills  caufed 
the  bringing  of  the  petition,  and  has  been  at  the  ex- 
penfe  of  the  application,  and  therefore  the  petition 
may  well  be  fuftained  in  favor  of  Sanford  for  the  ben- 
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efitof  Mernil3,  but  this  cannot  require  a  moment's 
confideration  ;  on  this  principle,  any  individual  may 
become  plaintiff  in  the  courts  of  law  and  petitioner 
in  the  courts  of  chancery,  for  all  the  real  partie^iwho 
wiih  to  apply  to  thofe  courts  for  rcdrefs.  It  is  of  im- 
portance that  relief  fhould  be  granted  to  the  perfon 
who  appears  from  the  record  to  be  entitled  to  it,  oth- 
erwife  a  door  would  be  opened  for  further  litigation 
between  the  nominal  party  and  the  party  in  intereft, 
which  the  court  fuppofe  would  be  highly  inconvenient 
and  improper. 


Hartford  County y  February  Term^  A.  D.  1797^ 

William  Carter  verf,  Daniel  and  Stephen  Rofs, 
abfent,  abfconding  debtors. 

A    CTION,  declaring,  that  on  the  5  th  of  March     An  award 
jfj^  A.  D.  1794,  the  plaintiff  and  defendants,  faid  muft  be  final 
Stephen  for  himfelf  and  faid  Daniel,  entered  into  the  "^^^^^^ 
following  agreement  in  writing,  viz.  <«  Whereas  there  biniUne. 
is  a  difpute  depending  between  the  plaintiff  and  faid 
Daniel,  concerning  a  certain  tra£l  of  land,  being  the 
one  half  of  a  townfhip  No.   5,  in  the  firfl  range  of 
towns  in  the  county  of  Ontario  in  the  flate  of  New- 
York  J    in  which  faid  William  Carter  claims  that  he 
ought  to  have  a  fhare  with  faid  Daniel,  and  that  he 
has  been  put  to  trouble  and  expenfe  refpedting  the 
fame,  and  likewife  concerning  a  fum  of  700  dollars, 
which  was  paid  to  faid  William  by  Oliver  Phelps,  Efq. 
and  all  other  matters  in  confideration  of  his  receiving 
the  fame,  they  did  mutually  agree  and  fubmit  all  and 
every  of  the  above  mentioned  matters  of  difpute  to  the 
award  and  determination  of  Oliver  Phelps  and  Gid- 
eon  Granger,   Efq'rs.  to  be  determined  as  foon  as 
may  be,  viz.  whctlier  the  faid  William  ought  to  be 
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a  partner  in  laid  lands  with  laid  Danid,  and  whal 
Ihail  be  done  with  faid  700  dollars  which  (aid  Wii* 
liam  has  receiTcd}  and  the  drouhle  and  czpcok  he  has 
been  at,  in  the  premifes,  all  to  be  determined  as  the 
faid  Phelps  and  Granger  fliall  think  to  be  right  and 
juft  between  the  parties,  and  Und  ihemfelres  in  the 
fum  of  £6000  New-York  money,  each  not  to  with* 
draw  faid  fuhmiflion,  and  that  each  party  will  per« 
form  the  award  faid  arbitrators  fliall  make  in  ilie  pre* 
mifes,  and  faid  award  ihall  be  a  final  end  of  all  mat- 
ters fubmitted.  Executed  the  5th  of  March  A.  D« 
1794." 

That  faid  arbitrators  having  heard  the  parties  on 
the  1 8th  of  Odober  A.  D.  17JH9  and  made  and  pub- 
lifhed  their  award  in  the  premifes  in  wridng,  by 
which  they  found  ^nd  awarded  that  <<  faid  WUliam 
do  have  fome  (hare  or  intereft  in  the  avails  of  faid  half 
tdwnfliip  of  land  No.  5,  &c.  and  that  faid  Daniel 
Rofs,  pav  to  faid  William  Carter,  for  his  (hare  of  the 
avails  of  faid  land,  j^4i5-4  money  of  New-York,  hi 
three  months,  with  intereft — and  alfo  pay  £s  like 
money,  for  coft,  in  three  months — ^and  upon  payment 
of  faid  fums  and  intereft,  faid  Daniel  and  William 
fliall  execute  to  each  other  good  and  fufficient  releafes 
in  law,  of  and  from  all  claims,  demands,  fuits  and  con* 
^  troverfies,  of  and  concerning  faid  half  townihip  of 

land  No.  5,  and  of  and  concerning  ali  the  avails  and 
monies  which  have  arifen  by  the  contra<2s,  negocia- 
tions,  and  fales  of  faid  townflup,"  &c.  That  the 
plaintiff  had  kept  and  performed  faid  award,  and  that 
neither  the  faid  Daniel  or  faid  Stephen,  had  kept  and 
•  performed  faid  award  on  their  part. 

The  defendants  demurred  to  the  declaration.  Judg- 
ment-^That  the  declaration  was  infufficient. 

By  the  court — ^The  award  is  uncertain  ^  it  is  that 
faid  William  do  have  fome  (hare  in  faid  townfliip, 
which  leaves  it  altogether  uncertain  how  much.  It  is 
not  final,  the  700  dollars  received  of  faid  Phelps,  is 
exprcfsly  fubmitted,  and  ho  notice  taken  of  them  in 
the  award,  althougl^  the  award  is  particular  as  to  the 
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other  matters  fubmitted* — An  award  muft  be  certain 
and  final,  to  render  it  valid  and  binding  upon  the  par- 
ties. 

> 

Rhoderick  Sheldon,  &c.  heirs  of  Daniel  Shel- 
don, late  of  Hartford,  deceafed  verf.  Seth 
Bird,  &c. 

"l^ETITION  in  chancery,  ihewing  that  faid  Daniel     a  decree  of 
Jl     Sheldon,  father  of  the  petitioners  and  of  Lucy  forcclofurc  a- 
Woodbridge,  the  wife  of  Jofeph  Woodbridgc,  on  the  ^^\  *^  ^ 
2 1  it  of  October  A.  D.  177 1,  mortgaged  five  acres  of  an  infolvent 
land  in  faid  Hartford,  to  Seth  Bird,  to  fecure  the  pay-  eftate,  is  no 
men t  of  ^f  126-3  lawful  money,  by  the  21ft  of  Odo-  bartothchdn* 
ber  A.  D.  1773,  with  theintereft.     That  faid  Dan-  M^'hdn 
iel  died  in   Auguft  A.  D.  1772,  inteftate,  leaving  win  be  barred 
the  petitioners  and  faid  Lucy  his  heirs  at  law.     That  of  their  equity 
their  uncle,  Ifaac  §heldon,    took  adminiftration  on  l^^^^^'"^' 
their  father's  eftate.     That  faid  adminiftrator  exhibit-  adverfe^Js^ 
ed  an  inventory  of  their  father's  eftate,  on  the  20th  fion,«nleisthef 
of  February  A.  D.  1773*  in  which  no  notice  was  P*^^"*"^'***" 
taken  of  die  mortgaged  premifes.     That  faid  Seth  fhe7^  rf" 
Bird  preferred  his  petition  to  the  general  aflembly  in  age. 
May  A.   D.     1774,   for  a  decree  of  foreclofure  ; 
therein  ftatingthat  faid  Daniel's  eftate  was  greatly  in- 
folvent, and  that  faid  mortgaged  premifes  were  not 
worth  more  than  two-thirds  of  the  debt ;  and  that  he 
was  willing  to  accept  faid  land  in  payment  of  faid 
debt.     Upon  which  petition,  faid  Ifaac,  the  adminif- 
trator, only  was  cited.     That  faid  petition  was  by  an 
a&  of  the  general  aflembly  referred  to  the  fuperior 
court;  and  the  fuperior  court  in  March  A.  D.   1775, 
after  counting  upon  faid  petition,  that  faid  debt  had 
not  been  paid,  and  that  the  mortgaged  premifes  were 
not  worth  more  than  two-thirds  of  the  debt  and  that 
faid  eftate  was  gready  infolvent,  and  that  faid  admii^ 
iftrator,  and  one  of  die  heirs  of  faid  Daniel,  deceaf- 
ed, and  fome  of  the  principal  creditors  of  faid  Dan- 
iel, had  come  before  the  court  and  agreed  that  the 
matters  alledged  in  faid  petition  were  true,  and  decla-^ 
fed  that  they  had  no  objecliion  to  a  decree's  paiCng,  as 
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pnycd  for.     It  vas   thereupon  ordered  and  decreed 
that  the  heirs,  executors^   ^idminiflntors  and  afi^gns 
cf  UiiiDonidy  deccafcd,  be   foreclofed  and  foTcrer 
dcbarr.ed  of  the  equity  of  redemption  in  and  to  ixA 
mon^^ed  prcmifes,  &c.    That  faid  Bird  thereupon 
tcok  pofiLflion  of  faid  prcmifes,  and  on  the  i  ith  of 
M^y   A.  D.   1775,  fold   faid  land  to  Jc^in   Chene* 
rard  with  covenants  of  warranty.    That  fud  Chene- 
Tard  had  taken  the  profits  erer  iince,    which  were 
worth  Hxty  dollars  per  annum.     That  the  inventory 
exhibited  of  faid  Daniel's  eftate  amounted  tOj^644-6- 
1 1  lawful  money.     That  the  debts  exhibited   by  faid 
admiriftrator  to  the  judge  of  probate  and   allowed 
amounted  to  ^^628-6-3.     That  faid   Admininftrator 
obtained  h'berty  from  the  geneial  ailembly    to  fell 
^56  7-9- r  worth  of  the  real  eftate  of  faid  deceafed,  in 
crdcr  to  pay  debts,  under  the  dire^ion  of  the  court 
of  probate.     That  upon  application,    the   court  of 
probate  gave  orders  for  the  fale  of  the  real  eftate  of 
faid  deceafcd,  at  public  auclion  or  prirate  fale,  fuffi- 
cient  to  raife  faid  fum  and  charges.     That  on  the  9th 
of  April    A.  D.   1797,  *  report  of    commifBoners 
was  made  to  the  court  of  probate,  containing  a  hft 
of  debts,  to  the  amount  of  ^^ 708-3- 11  lawful  money. 
Which  commillioners  before  that  time  had  been  ap- 
pointed upon  a  reprdcntation  of  infolvency,  although 
no  record  thereof  appeared — ^That  on  the  2  2d  of  Feb- 
ruary A.  D.  1 7  85',  iaid  eftate  was  by  the  court  of  pro- 
bate declared  to  be  infolvcntf  and  faid  adminiftrator 
ordered  to  fell  the  whole  of  the  eftate  for  the  ben- 
efit of  the  creditors — That  on  the  26th  of  April  A. 
D.  1786,  faid  adminiftrator  died,  and  faid  eftate  not 
wholly  fettled — That  Jofeph  Woodbridgc  adminiftra- 
tor on  faid  Ifaac's  eftate,  exhibited  an  adminiftration 
account  on  faid  Daniel's  eftate,  which  was  accepted 
and  allowed  by  the  court  of  prdKite,  by  which  it  ap- 
peared that  faid   Daniel's  eftate  was  infolvcnt ;  in 
which  account  was  a  charge  of  ^^97  for  debts  allowed 
by  the  commiffioners,  which  had  ncrer  been  paid — 
That  all  the  heirs  of  faid  Daniel  were  minors  at  the 
time   faid  decree  of  forcclofurc  was  pafied,  except 
Daniel  the  eideft  fon  ;  that  faid  Daniel  was  bom  O&1 
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obcr  1750,  Rhodcrick  in  May  1755,  Charles  in  May 
1757,  Lucretia  in  September  1759,  William  in  Au- 
guil  1 761,  and  Lucy  Woodbridge  in  November  1764 
— ^That  faid  Ifaac  left  out  of  the  inventory  of  faid 
Daniel's  eftate,  taken  in  1773  and '74  ;^  182- 13-5  of 
real  eftateand  j^37-i4-9  perfonal  eftate,  which  was 
never  added  or  exhibited  until  November  I794> 
when  it  was  exhibited  by  faid  Jofeph  to  the  court  of 
probate — ^That  from  the  20th  of  February  1773  until 
November  1 794,  faid  Daniel's  eilate  appeared  by  the 
files  and  records  of  the  court  of  probate  to  be  infol- 
vent  and  the  equity  of  redemption  to  have  been  in  the 
creditors — ^That  upon  difcovering  that  faid  eftate  was 
not  infolvent,  they  immediately  fet  about  finding  the 
truthy  and  preferred  their  petition  to  the  fuperior  court 
in  February  A.  D.  1 796,  which'  was  continued  to  the 
adjourned  court  in  November  A.  D.  1 796,  praying  to 
redeem  faid  mortgaged  premifes — ^to  which  faid  Bird 
and  Cbenevard  plead  faid  decree  of  foreclofure  in  bar, 
and  which  was  adjudged  to  be  infufiicient ;  and  fur- 
ther alledging,  that  faid  mortgaged  premifes  had  al- 
ways been  of  much  greater  value  tlian  faid  debt,  which 
was  well  known  to  faid  Ifaac  and  faid  Bird.  That 
the  petitioners  had  been  kept  in  ignorance  refpe£ling 
their  right  to  redeem  until  1795 — that  the  rents  ex- 
ceeded the  intereft  fixty  dollars — that  faid  Lucy  arriv- 
ed to  full  age  in  November  1785,  but  wholly  refufed 
to  join  with  the  petitioners  in  this  petition — ^Praying 
that  an  account  might  be  taken,  and  the  petitioners  be 
allowed  to  redeem  faid  eftate,  upon  paying  what 
fhould  be  found  to  be  juftly  due. 

Plea  in  abatement  in  nature  of  a  demurrer.  Judg- 
ment— ^That  the  plea  in  abatement  was  fufEcient. 

By  tlie  court — ^This  eftate  became  abfolutc  at  law, 
in  the  mortgagee  on  the  21ft  of  October  1773.  ^^ 
March  A.  D.  1775,  the  mortgagee  went  into  poffef- 
fion  of  the  premifes  under  the  decree  of  foreclofure  ; 
and  in  May  following  fold  it  as  an  abfolute  eftate  to 
faid  Cbenevard,  with  covenants  of  warranty.  Daniel 
Sheldon  the  mortgagor,  died  in  Auguft  1772,  Daniel 
Shddonj  the  fon,  and  one  of  the  petitioner's  was  then 
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of  age.  Lncj  Woodbridge,  the  jroungeft  of  dit  diil«  i 
dren,  and  who  refufes  to  join  in  this  petitkxi,  ome  | 
of  age  in  November  1 785.  The  firft  petiticHi  bro\i^bt  I 
to  redeem,  was  in  February  A.  D.  z  796,  twentj  one 
years  after  the  mortgagee  entered  into  po&ffion,  and 
ten  years  and  three  months  after  faid  Lucy  was  of  age. 
The  ftatute  is  <<  that  no  perfon  (hall  at  any  time  make 
entry  into  any  lands  or  tenements  withheld  from  him^ 
but  within  fifteen  years  next  after  his  right  fhall  de- 
fcend  or  accrue  to  him  \  and  in  default  thereof,  he 
and  his  heirs  fhall  be  utterly  excluded  and  difabied 
from  fuch  entry  after  to  be  made.*^  It  is  fettled  that 
this  ftatute  bars  aQ  right  of  a&ion  as  well  as  right  of 
entry. 

• 

The  proTifo  is,  <<  that  if  the  perfon  who  hath  right 
or  title  of  entry,  into  any  lands,  &c.  was  or  fhall  be  at 
the  time  faid  right  defcended,  accrued,  &c.  within 
the  age  of  twenty  one  years,  non  compos  mentis,  im- 
prifoned,  or  beyond  the  feas,  fuch  perfon,  his  or  her 
heirs,  may,  notwithftanding  faid  fifteen  years,  bring 
his  or  her  aftion,  or  make  his  or  her  entry,  fo  as  fuch 
perfon,  or  his  or  her  heits,  (hall  within  five  years  next 
after  his  or  her  coming  of  age,  &c.  fue  for  the  fame, 
and  at  no  time  after  faid  five  years."  The  petitioners 
therefore  would  be  clearly  barred  at  law>  although  the 
decree  of  foreclofurc  in  March  A.  D.  1775,  ^  °^  ^ 
to  the  petitioners,  they  being  thca  minors,  and  not 
made  parties. 

Anne  Sheldon  and  heirs  of  Ifaac  Sheldon  verf 
Rhoderick  Sheldon  and  the  heirs  of  Daniel 
Sheldon,  deceafed« 

Chancery  wiU  T>ETmON  in  chancery,  (hewing  that  faid  Dan- 
Bot  interpofc  Ji  id  Sheldon  died  in  Auguft  A.  D.  i772,poffef- 
10  the.  fettle-  led  of  lands  and  other  eftates  to  the  amount  of  £960' 
"ft"°^ft*"^"  ^^  ^^^^"1  ^oney ;  and  faid  Ifaac  Sheldon  was  ap- 
whcrc  thc*par-  P<^^"^^4  ^s  adminiftrator — ^that  in  February  7,  1773, 
ty  h2i  adequate  he  exhibited  a  partial  inventory  of  faid  eftate  to  the 
remedy  in  a  amount  of  £644-6- 1 1 ;  that  the  debts  due  from  the 
regular  courfc  ^f^^^^  ^^cn  appeared  to  be  ^628-6-3.    That  the  faid 
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Ifaac  Sheldon  obtained  liberty  from  the  aflembly  iii  of  proceediogi 
May  1773,  to  fell  ;f  567-9-1  of  real  eftate  to  pay  faid  Y°"***"°"^ 
debts— and  an  order  from  the  court  of  probate  to  fell  ^  ^^®  ***' 
lands  of  faid  Daniel,  to  that  amount,  at  private  fale  ot 
public  au£fciony  was  given.— That  in  1774  faid  Ifaac 
Sheldon  made  an  addition  to  tlie  inventory  of  ^253- 
12 — that  other  debts  came  in,  and  commiiiioners 
were  appointed,  upon  a  rcprefentation  of  infolvency, 
who  reported  in  April  A.  D.  1 7 76,  debts  to  the  amount 
of  ;f  708-3-5 — ^that  purfuant  to  his  orders  aforefaid, 
on  the  28th  of  Nov*  A.  D.  1776,  he  fold  fifty-feven 
acres  of  faid  eftate,  being  his  Rocky-hill  lot ;  one 
piece  in  the  fouth  meadow  at  a  place  called  the  fands^ 
being  about  fix  acres — and  one  other  piece  in  faid 
meadow,  about  three  acres,  at  the  great  pafture,  to 
Jofeph  Woodbridge,  his  fon  in  law,  and  gave  a  deed  of 
that  date  of  faid  pieces  of  land,  at  inventory  price. 
That  on  the.  19th  of  March  A.  D.  1778,  the  faid  Jo- 
feph being  at  Groton,  fold  and  conveyed  all  faid  lands 
back  to  faid  adminiftrator,  for  the  fame  confideration. 
And  on  the  2  2d  of  February  1785,  faid  eftate  was  de- 
clared to  be  infolvent,  and  an  order  given  to  fell  the 
whole  ;  and  faid  adminiftrator  proceeded  and  fold  the  ^ 
whole  of  faid  Daniel's  eftate,  lying  in  various  places, 
for  the  moft  it  would  fell  for,  being  more  than  it  was 
appraifed  at,  and  prepared  his  account  to  fettle  with 
the  court  of  probate  ;  but  before  any  fettlement  was 
made  he  died  on  the  26th  of  April  A,  D.  1786,  in- 
teftate,  and  Jofeph  Woodbridge  was  appointed  his  ad- 
miniftrator, in  May  1786,  and  faid  Jofeph  prefented 
faid  Ifaac's  adminiftration  account,  prepared  by  him 
as  aforefaid,  upon  faid  Daniel's  eftate,  to  the  judge  of 
probate,  which  faid  court  of  probate  accepted  and  ap- 
proved of ;  by  which  it  appeared  that  the  debts  and 
charges  furmounted  faid  Daniel's  eftate  ;^ 24-2-7-— 
that  faid  Ifaac's  eftate  was  inventoried,  including  faid 
three  pieces  of  land  which  he  had  of  his  brother  Dani- 
el's eftate,  and  they  were  diftributed  amongft  his 
heirs,  his  widow  faid  Anne,  having  her  dower  af&gn- 
cd  to  her  in  all  of  them.  That  the  heirs  of  faid  Da** 
niel,  deceafed,  had  recovered  from  the  heirs  of  faid 
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liaac,  aQ  die  lands  in  faid  Ha9tfioffd»  5iriudi  ^me  con** 
Teycd  bj  Cud  adminifirator  to  hid  JofephWood* 
bridge^  and  by  him  conveyed  back  to  faid  I&ac,  bf 
leafon  of  fome  defeCl  in  tbe  proceedings  of  faxdadnd* 
niftrator  in  the  fetdemcnt  of  faid  eftate  ;  and  that  bih 
Rhodcrick  and  the  heirs  of  £aad  Daniel,  threatened  to 
inftitute  fuits  for  die  recorery  of  all  the  lands  of  faid 
Danid,  which  had  been  ibid  and  waTTanted  by  faid 
Ifaac  in  the  diAnrent  towns  in  this  ftate,  whLdi  would 
be  a  ibttrce  of  endlefs  lidgadon  and  expenfe>  tad 
whereby  die  petitioners  would  be  fubje<fled  to  great 
fefsi— praying  that  faid  deeds  may  be  confirmed^  or 
that  a  committee  might  be  appointed  to  hear  and  re« 
port>  and  that  whatever  fliould  be  equitable  in  die 
pnemifes  might  be  decreed  and  ordered. 

Plea  in  abatement  to  the  peddon,  in  nature  of  a  d&i 
murrer.  And  judgment — that  the  plea  in  abatement 
yfnA  fufficient. 

By  die  court — ^The  petitioners   hare  an  adequate 
remedy  at  law,  by  applying  to  the  court  of  probate, 
and  taking  adminiftradon  de  bonis  non  upon   the  e£* 
tate  of  faid  Daniel,  deceafed,  £iid  eftate  not  hanng 
been  legally  clofed  at  the  probate  ;  fo  far  as  faid  Ifaac, 
die  former  adminiftrator,  had  pittperly  and  regulady 
adminiftered,  muft  be  allowed  to  be  authendc.    Tbe 
court  of  probate  is  the  only  proper  court  to  determine 
and  allow  the  debts   due  from  £ud  JDaniel'a  eftate, 
which  £iid  Ifaac  has  bona  fide  paid,  and  what  allow^ 
ance  ought  to  be.  made  for  what  he  has  well  done,  and 
to  give  an  order  to  feU  fo  much  of  faid  Daniel's  eftate 
m  die  hands  of  his  heirs,  as  fliaU  be  fufficient  to  pay 
laid  debts  and  charges.    The  determination   at  kw 
that  the  deed  of  bargain  and  fate  of  faid  three  pieces 
ol  land  in  Hartford  to  Jofeph  Woodbridge,  and  by 
him  conTcyed  to  faid  Ifaac  Sheldon,  was   irregular 
and  void, 'doth  not  vacate  or  affisft  the  fale  of  other 
property  or  other  lands  which  are  good  and  vah'd^ 
but  iaid  three  pieces  of  land  now  belong  to  the  eftate 
of  faid  Daniel,  and  the  debts .  for  which  they  were 
fold,  weve  not  paid  thereby.    It  will  be  time  enougk 
to  apply  to  chancery  when  in  a  legal  courfe  of  pro' 
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ceedingSi  any  infurmountsible  difficulties  are  met  with 
which  cannot  be  obviated  at  law.  The  adminiftra^ 
tor,  faid  Ifaac,  may  be  charged  for  the  rents  and  pro- 
fits of  the  landSf  while  they  remained  in  his  hands  or 
his  heirs }  and  the  eftate  of  faid  Daniel  be  charged; 
with  the  iiitereft  of  the  njonies  advanced  in  payment 
of  £ud  debts* 

Lynde  verf.  Patten,  Lothrop,  IHiinehas  Miller 

of  Georgia,  &c. 

PETITION  in  chancery,  praying,  that  die  ref-  Where  a  rcf, 
pondents  might  be  compelled  to  difclofe  on  oath  X'f^^  •"  "^^^ 
certam  facts,  alledged  m  the  petition  to  be  withm  petiti^ii  to 
their  private  knowledge.  Said  Phinehas  Miller  red-  make  difcoTeiy 
ded  in  Georgia  :  It  was  moved  in  his  behalf,  that  a  *>^  ^^^^^ 
commiffion  might  iffue  from  this  court  to  uke  his  an-  tourt  will  grant 
fwer  in  Georgia.  a  commifiion  to 

-_,.  t.rfc*        11  ••  !•#-«    take  his  anfwcr. 

This  was  objected  to  by  the  petitioner,  and  mfiK-  if  rcafonablc 
ed  that  he  ought  to  come  perfonally  and  be  examined 
before  the  court. 

By  the  court— ^The  granting  of  the  commiffion  is 
difcretionary  with  the  court,  and  inr  this  cafe  it  is  rea^ 
fonable  \  therefore  let  a  comniiffion  iffiie. 

Mitchelfon  v^rf.  Enos.  The  plaintiff 

objeded  ce  the 

PROSECUTION  for  a  fecret  affault.    Hea— not.^*^;[^^*^- 
guUty.     Iffiie  to  the  Jury.  werr^int^ea^ 

The  plaintiff  objeftcd  againft  certain  witneflcs  of '^Jj'hwodd 
die  defendant — ^that  ihey  had  entered  into  a  written  aj^ear  by  a 
agreement,  which  was  in  the  poffeffion  of  the  defend-  written  afrree* 
ant,  which  would  hold  them  to  be  at  an  equal  ^aie^j^^^J^'^^ 
of  the  ezpenfe  of  this  fuit,  and  introduced  evidence-defendant,  if  he 
to  prove  that  this  was  the  purport  of  the  writing  in  would  produce 
the  hands  of  the  defendant ;  and  challenged  him  to  **•  The  drfcnd- 
produce  it,  which'thcdcfcndant  refufed  to  do.    The  "^^^tiT 
couttexdudedthe  witneffes,  and  ther^pon  the  de- writing.   The 
feadant  brought  out  the  i^ridng^andnoffered^  read  it^  plaiatiff  proTe4 
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^tm.  tfccre  wsf  upon  a  naotioD  made  that  the  court  would  Ttoonfidcr 
fudk  a  wririag,  ^jj^  admit  laid  wimcflcs.     This  was  objc&ed  to,  as 

axNl  tnt  cooit  •       *       1  -^  ^ 

»d»kdthe     commg  too  late  4 


^^gfcad^oL  them  ^J  ^  couTt — Thc  defendant  has  had  an  oppoitib- 
offered  the  wri-  nity  tohavc  produced  the  writing,  and  would  not,  2^ 
tiBf  and  mov-  though  challenged — ^it  is  now  too  late,  he  mu/l  abide 
^  to  ««i «.     his  own  doings,  and  the  decifion  ot  the  court  thereon. 

tnaz  toe  coQit 

vottid  irmna* 

der  and  zdwk 

thc  wnatSetf  .^.^^^^^i^i^— 

btxx  rcfvlied. 

TcUand  County,  February  Term,  A.  D.  1797- 

State  verf.  G'Briea. 

The  honmc  XNFORMATION  for  burning  a  fchool  houfe  in 
f  *  fc*»«J-       I   Union— and  Tcrdia,  that  the  laid  CBricn  wa« 

Ronie  It  arson       -*•., 
within  thfiftat-  g^ty. 

Motion  made  in  arreft  by  the  prifoner,  after  verdid, 
for  the  infufficiency  of  the  information — becaufe  the 
burning  of  a  fchool  houfe  was  not  a  crime  againfl:  the 
ftatute ;  that  a  fchool  houfe  was  not  mentioned  in  the 
ftatute,  and  that  it  did  not  come  under  the  defcrip- 
tion  of  any  of  the  buildings  which  were  mentioned. ' 

The  motion  ia  axrefl  was  adjudged  to  be  infuffi&i 
ent. 


By  the  court — It  may  come  under  the  denomina- 
tion of  a  dwelling  houfe  or  an  out  houfe — ^it  is  the 
dwelling  houfe  of  the  fchool,  for  the  purpofes  of  edu- 
cation.    An  out  houfe  is  any  houfe  necefiary  for  the 
purpofes  of  life,  in  which  the  owner  doth  not  make 
his  conftant  or  principal  refidence.      Education  and 
fchooling  are  necefiary  to  the  well  being  of  indirida- 
als  and  of  fociety— -a  fchool  houfe  in  this  fenf<?  may  be 
conpdered  as  a  moft  important  out  houfe  to  all  the  in- 
habitants of  thc  diftria  who  built  it — and  a  burglary 
maybe  committed  by  breakii^  open  a  fchool  houfe  in 
the  night  feafon,  to  fteal  the  books^  paper,  or  otkr 
writing  uteniils  depoiitcd  theie. 
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Town  of  Bolton  verf.  Town  of  Haddam,      ■ 

ACTION  of  debt  by  book,  for  expenditures  in     a  manumit- 
fupporting  a  negro  man,  claimed  by  the  pjain-  *^<^  flav«  for 
tiffs  to  belong  to  the  town  of  Haddam.     Iflue  to  the  ^^^i^'l'^  ^ 

_.-.      ,Vr^  r        1         y   -      -ec  *"^  town  to 

jury.     Verdict  for  the  plamtifts.  which  his  maf- 

In  tliis  cafe  it  was  determined  that  a  flave  for  life  ^  *  ^^ 
was  fettled  with  his  mailer }  and  if  manumitted  by 
his  mailer  with  or  without  a  certiiicatetfrom  the  fe- 
le£lmen,  or  by  having  enliiled  and  ferved  in  the  army 
with  his  mailer's  confent ;  that  he  continued  to  be  a 
fettled  inhabitant  in  the  town  where  he  was  fettled 
before,  until  by  legal  means  he  becomes  fettled  in  ano- 
ther town. 

• 
Lillie  verf.  Jacob  Wilfon. 

ACTION  of  ejeftment.     Plea — no  wrong,  &c,     in  an  aiftion 
liTuc  to  the  jury.  ofcjcdmcnt 

where  the  title 

The  plaintiff's  title  was  the  levy  of  an  execution  of  the  plaintiff 
granted  upon  a  judgment  of  a  juftice  againil  John  »« chalknjred  to 
WHfon,  f6r  feven  pounds  debt  and  the  coil,  and  levied  a  crtdi^t^  of  !hc 
on  ^ETrti  of  Scptcmbet  A.D,  1795,  and  recorded  debtors  froiii 

tlie*T?!fI[."'       ■  *••'*■"•*-*-»••'  *i^        .  .    .  whom  the 

plaintiff  took 

The  defendant's  title  was  a  deed  from  the  fame  John  the  land,  altho' 
Wilfon  to  Ebenezer  Hunt,  dated  28th  of  February  ^h«  debtor  it  a 
1795,  and  recorded  March  the  3d,  A.  D.  1795.  b^a  wftn<AV' 

The  plaintiff  contended  that  faid  deed  was  fraudu- "°j^^^*{;^^"^j 
lent  and  void  as  to  creditors  ;  he  faid  John  having  the  iand.    in 
gone  off,  and  left  ho  clear  eilate  wherewith  to  pay  evidence  of  titl« 
and  fatisfy  his  creditors.     Siks  Mibbard  was  offer-  "J?*^^*"  ^^  ^^ 
ed  as  a  witnefs,  and  objeded  againil  by  the  defend-  thc'^prabt^""* 
ant  that  he  was  a  creditor  to  faid  John.  muft  produce 

By  the  court — ^This  may  go  to  his  credit,  but  not  if  rcqu^ S!° 
to  hit  competency,  unlefs  he  has  attached  or  levied 
upon  fome  part  of  the  land  contained  in  faid  deed. — 
Vide  Lee  v/*    Abbee  at  Windham,  March  term, 
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The  defendant  challenged  the  record  of  the  judg- 
ment, upon  which  the  execution  iiTued,  to  be  produ- 
ced }  and  it  appeared  that  the  judgment  wa9  rendetcd 
upon  a  note  for  more  than  fixteen  doUarSy  and  witnet 
fed  bjr  one  witneft  only,  of  which  £ud  juftice  had  no 
jttrifdi&ion. 

The  plaintiff  wididrew  the  fuit. 

Eksuser  W.  Phelps  wf/.  A£at  Blood. 

An  cadatfce  "TT*  RROR  to  tcverfe  a  judgment  of  the  countjr 

•fa  note  mult    f*^  court,  in  an  a£lion,  Blood  vs.  Phelps — declar* 
Bfc  due  dili-      jj^g^  jjj^^  ^jjg  defendant  on  or  about  the  month  of  Au- 

to^ubjcVthr^  gw^^  ^'  ^  '79^*  ^o""  ^  valuable  confideration,  fold, 
cndorfor ;  he  afligned,  and  endorfed  to  the  plaintiff,  a  note  in  his 
mufi  give  no-  name,  againit  Davenport  Whcelock,  of  Orford,  for 
SotTw  ^dte*"  forty-eight  bufiiels  of  wheat,  payable  on  the  ift  of 
BOB  payment  January  then  next,  and  warranted  the  fame  to  be 
of  tkc  note,  in  good  and  colledable*  lliat  before  faid  note  became 
•  reafon.W«      payable,  faid  D.venport  Wheelock,   left  faid  Orford, 

and  went  to  parts  unknown,  witi 

J   ^f    pef^  which  could  be  found  to ^ 

jr^jC'''^     the  plaintiff  never  cnp]4  coll<?5"one  i 
^^~\r  pote^  whereby  the  plaintiff  1yd  loft  all  gencnm] 

(  oi  au  wmcn  he  gave  tlie  defendant  noSce'^biri 

day  of  January  A.  D.  1794^  and  requefted  payment ; 

and  thereupon  the  defendant  became  liable  to  pay  iaid 

note,  and  in  confidenitioa  thereof  afliimed  and  promi-i 

fed. 

Plea-*Non  aflumpfit.  Iffue  tq  the  court,  who 
found  that  the  defendant  did  affume  and  promife,  &c. 
and'  thereupon  gave  judgment  for  the  plaintiff  to  re- 
cover. 

Error  afligned — That  faid  judgment  ought  to  have 
been  for  the  defendant ;  for  that  the  plaintiff's  deda* 
ration  was  infuiBckm  in  the  law,  for  by  the  plaintiff's 
own  {hewing  therein,  he  was  not^titled  to  recover. 

Plea — Nothing  errone(>iis*  And  judgment — ^fiSJai 
nifeft  error. 


^ 
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For  the  following  reafonsj  it  doth  not  aj^ar  diat 
there  was  any  other  warranty  of  faid  note,  tha^  what 
the  law  implies,  in  every  affignment  for  value  receiv- 
ed ;  it  doth  not  appear  mat  the  plaintiff  has  ufed  due 
diligence,  or  taken  any  meafures  to  find  or  to  recover 
faid  debt  of  faid  Davenporti  vide  Deming  vs.  Norton, 
Kirby,  397.  Further,  no  notice  was  given  of  faid 
Davenport^s  failing 'to  pay  until  the  ift  of  Tanuary 
1794,  a^eai^  akter  faid  npte  became  due,  wmcliwg 
not  wimin  a'  rcalonablc  time,  whereby  the  plaintiff 
tooK  the  riiJt*o/^c  debt  on  riimleli.  itisreQuirea 
that  an 


condudt  reafonal 


fi 


and  ^ 

an^.itis  contrary  to  reafon  and 

dorfee  may  riegicci  afl  means  of  r  

thtf  promilor^  and  _Omi'tgivmg  notice  9^  th^  non-pay^ 
ment  any  length  o^  tjme  ye  mcafes^  and  vet  hold  Ae 


cndorlbr  liable  and  rcfponfibiiT 
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Windham  County ^  March  Term^   A*  D.  1797. 

Tyler  verf.  Tyler. 

*V'TTRIT  of  error  to  reverfe  a  Judgment  of  the     A  minor  not 
yY     county  court  in  an  a&ion  of  Tyler  «i.  Tyler,  J^pablc  of  hav- 
wherein  the  writ  was  direfted  by  the  authority  fiffn-  I!!lT?*'i5'" 
ing  It  to  one  Camden,  an  indioerent  perion,  to  ferve  to  ferre  as  an 
and  retum-^and  by  whom  faid  writ  was  fervcd  and  iodiffcrent  per« 
returned.  *<»• 

The  defendant  plead  in  abatement,  that  faid  Cam- 
dem,  to  whom  faid  writ  was  direded  to  ferve  as  an 
indifferent  perfon  and  by  whom  only  faid  writ  had 
been  ferved,  was  at  the  time  of  making  faid  fervice, 
a  minor  under  the  age  of  twenty-one  years. 

The  plaintiff  demurred  to  the  plea — and  the  judg« 
ment  of  the  county  court  was,  that  faid  plea  was  fuf- 
ficient. 


J 
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Error  affigned,  was,  that  the  plea  was  iRfufficient. 
Nothing  erroneous  plead — and  judgment,  that  there 
was  nothing  erroneous  in  the  judgment  complained  of. 

By  the  court-— A  minor  is  not  a  perfon  in  law,  ca- 
pable of  having  writs  diie&ed  to  him  as  an  indi£Fer- 
ent  perfon  to  fcrre  and  return. 

William  Williams,  Efq.  Judge  of  Probate  verf. 

John   Fitch. 

Uponihw-  OCIRE  FACIAS  ftgainfbfaid  fkch,  as  bondfman 
ing  in  damages  |^  for  Mary  Wales,  executrix  of  the  laft  will  of 
S^SlS"  Nathaniel  Wdes,  Efq.  alledging  that  fince  a  former 
the  bondfman  recovery  upon  faia  bond,  other  and  further  breaches 
was  allowed  to  had  happened  \ii  tit>t  paying  to  certain  xrcditors,  viz. 
S^K^^u^^  Huntley,  &c.  tfieir  reipefiive  aterages,  amounting 
by  the  commiT-  tojf  3^1-1 6.tl,  as  ftiadc  out  ahd  tftdcr^d  by  the  court 
froncra.  of  probate  :  That  faid  Nathaniel's  cftate  was  infol- 

vent,  and  faid  executrix  was  dead,  and  that  faid  debts 

had  not  been  paid,  &c. 

To  this  fcire  facias  the  defendant  plead  that  faid 
Mary  had  kept  and  performed  the  conditions  of  faid 
bond,  and  all  the  orders  of  the  court  of  probate  given 
her  for  fettling  faid  eftate,  fmce  faid  former  judgment4 
IHue  to  the  court. 

An  extra  judicial  certificate  from  the  judge  of 
probate  of  fomething  that  happened  in  the  couirfe  of 
adminiftration,  which  was  not  a  matter  of  record, 
was  oflFered  in  evidence,  but  not  admitted  by  the 
court ;  nor  was  the  judge  admitted  as  a  witnefs  to 
teftify  the  fame  thing  by  parol ;  for  a  court  muft  fpeak 
by  its  records. 

The  court  found  that  faid  executrix  had  not  kept 
and  performed  all  the  conditions  in  faid  bond  and  or- 
ders of  the  court  of  probate,  &c.  and  upon  a  hear- 
mg  in  damages,  it  was  contended  by  the  council  for 
the  defendant,  that  the  executrix  had  a  right  by  law 
to  conteft  the  debts  of  the  feveral  creditors,  except 
judgment  creditors,  at  common  law,  notwithftanrf* 
ing  they  had  been  allowed  by  commiiKoners^  and  as 
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the  defendant  came  in  her  place  and  Vtras  refponfible  in 
her  behalf ;  and  he  ought  to  have  the  fame  liberty 
to  conteft  die  debts  in  this  fuit,  on  a  hearing  in  dam- 
ages, as  fhe  would  have  had,  and  that  the  court 
would  not  give  judgment  againft  him,  only  for  the 
average  of  uofe  debts  which  had  been  afcertained 
by  judgment,  or  fliould  by  the  court  be  found  to  be 
juftly  due. 

By  the  court— ^The  defendant  hath  right  to  conted 
thofe  debts  in  this  a£lion  ;  but  the  allowance  of  the 
commiffioners  will  be  confidered  as  evidence  of  the 
debts  until  the  contrary  is  made  to  appear ;  and  noth-* 
ing  appears  in  this  cafe  out  that  faid  debts  are  juft.  The 
court  gave  judgment  for  the  amount  of  the  average 
found  due  to  die  creditors  mentioned  in  the  declara-^ 
tion  and  the  intereft  from  the  time  the  order  for  pay- 
ment made  out  by  the  judge  of  probate,  was  deliver^ 
ed  to  the  executrix. 


New'Londan  County^  March  Term^  A.  D*  1 797^ 

Jofeph  Otis  verf.  Hezekiah  Abel,  Jan. 

ACTION  of  ejeftment,  for  eight  acres  of  land,     A  copy  from 
defcribed  in  the  declaration.  ^^  ^^^J 

Plea— No  wrong  or  difleifin.     Iffuc  to  the  jury.       <:°"«  *»^  *"  "" 

°  J     /  ecution  which 

The  plaintiff  ofiered  as  the  evidence  of  his  title,  a  «ff»«^  ^^  ^^ 
copy  from  the  records  of  the  fuperior  court,  of  an  ex-  !2!!i.f^^.„rn 
ccutton  which  iflued  on  a  judgment  of  faid  court,  m  who  levied  the 

favour  of  the  plaintiff,  againft  one Fi(h,  who  fame  on  land, 

owned  this  land,  and  of  the  officer's  cndorfement  ^^^°^  otthT^ 
who  levied  upon  faid  land,  and  of  the  certificate  of  |^^g  ^^^  that 
die  clerk  of  the  town  in  which  the  land  lay,  that  the  the  fame  had 
fame  was  recorded  in  the  retords  of  faid  town,  duly  ^>««n  rtcordcd 
authenticated  by  the  clerk  of  the  fuperior  court.  J  J^  ^^J^ 

X  X  X 
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which  the  lud      The  defendant  contended   that  this  was  no  eTi- 

dZi*  **2f  * dT  ^^^^i  ^^  ^^^  execution  and  officer's  return,  had 
"  ^  been  recorded  in  the  records  of  faid  town,  without 
which  the  plaintiff's  title  was  deficient — and  that  a 
copy  from  die  records  of  the  town  was  the  only  eri* 
dence  of  their  having  been  recorded  there.  This  ob- 
je^iion  was  ruled  to  be  infufficient — ^and  verdi^  and 
judgment  was  for  the  plaintiff  to  recover. 

John  Hill  Miller  verf,  Jacob  Riley. 

An  endoTto      A    CTION,  declaring  that  on  the  29th  of  July  A. 
^j^'li^w"'  Ad.  1795.  Frederick  Whiting,  was  juftly  in. 
to  the  endorfee  debted  to  Pardon  T.  Taber,  2250  doUars,  and  drew 
io  cafe  of  a  pro-  a  bill  according  to  the  cuftom  of  merchants^  in  his 
tcft,  «» the      favor  upon  Ifaac  Riley,  of  New- York,  in  the  words 
^^hility  of  following,  viz.  "  2250  doUars^New-London,   29th 
fuch  bills  in       July  A.  D.  1796,  fixty  days  from  the  3d  of  Auguft 
thif  fiatc         next,  pay  Pardon  T.  Tabcr,  or  order,  two  thoufand 
two  hundred  and  fifty  Spanifli  nulled  dollars,  value 
received,  and  place  the  fame  as  per  advice  to  account 
of  your  humble  fervant  Frederick  Riley,'' — to   Ifaac 
Riley,  New- York.     Which  bill  the  faid  Taber  receiv- 
ed, and  for  a  valuable  confideration  endorfed  and  af- 
figned  to  the  defendant,  and  the  defendant   in  like 
manner,  according  to  the  cuflom  of  merchants,   en- 
dorfed and  afligned  the  fame  bill  to  the  plaintiSf,  for  a 
valuable  confideration;  and  the  plaintiff' on  the  day  faid 
bill  was  payable,  prefented  the  fame  to  faid  Ifaac  Ri- 
ley, for  acceptance  and  payment  *,  but  faid  Ifaac  refa- 
fed  to  accept  or  pay  the  fame,  and  on  the  5  th  of  Oc- 
tober inftant,  the  plaintiff  caufed  faid  bill  to  be  pro- 
tefted,  by  a  notary  public,  for  non  acceptance  and  non 
payment ;  of  all  which  the  defendant  had  been  duly 
notified,  and  payment  requefted  of  him,  virhereupon 
the  defendant  had  become  liable  to  pay  faid  debt,  and 
being  fo  liable,  did  according  to  the  cuftom  of  mer- 
chants, in  confideration  thereof,  on  the  15  th  of  inibmt 
OAober,  afiume  and  promife^he  plaintiff,  &c.  to  pajr 
faid  fum,  and  intereil,  and  ten  per  cent,  damages, 
which  he  had  not  performed. 
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Plea — ^Non  affumpGt.     Iffue  to  the  court. 

The  bill,  eniorfements,  proteft  and  notice,  were 
produced  and  fhewn  in  court.  Two  points  were  made 
by  the  defendant,  ift,  That  the  law  raifed  no  prom- 
iFe  to  pay  ten  per  cent,  damages,  nor  even  any  dama* 
^ges  over  the  lawful  intereft.  2d,  That  no  ad^ion  was 
maintainable  by  an  endorfee  againft  an  cndorfer,  by 
the  laws  of  this  ftate,  for  this  would  be  to  make  paper 
fecurities  negotiable,  and  in  efieft  would  be  eftablifh- 
ing  a  paper  currency  upon  private  funds^  which  is 
againft  the  policy  of  our  laws. 

The  court  found  that  the  defendant  did  alTume  and 
promife,  &c.  and  allowed  in  damages  the  intereft  from 
the  time  of  notice,  and  the  coft  of  the  proteft.    . 

By  the  court — ^The  ftatute  conftituting  the  banks, 
makes  netes  payable  to  the  bank,  and  notes  payable 
to  order,  &c.  and  endorfed  to  the  bank,  negotiable  as 
bills  of  exchange }  which  recognizes  and  admits  that  Qr- 
ders  and  bills  of  exchange,  were  negotiable  in  this 
ftate  agreeable  to  the  rules  and  principles  of  the  com- 
mon law,  as  applied  to  commercial  tranfadions  a- 
mong  merchants.  Every  endorfement  is  in  nature  of 
a  new  bill,  and  upon  the  fame  principle  that  a  perfon 
in  whofe  favor  a  bill  is  drawn,  may  refort  to  the  draw- 
er in  cafe  of  a  proteft  for  non  payment,  every  endorfee 
may  go  back  upon  his  endorfer. 

Nancy  Brown,  &c.   executors  of  Peleg  Brown 

'oerf.  John  M.  Breed. 

ACTION  upon  a  note,  dated  the  9th  of  Septem-     A  juryman 
ber  1775 — in  which  the  defendant  promifed  to  returned  as  a 
pay  to  faid  Peleg  ^^31-1 2-2  on  demand  with  intereft.  ^^^"^"^"^ 
That  the  defendant  his  promife  aforefaid  difregarding,  a  freeholder, 
had  never  performed  the  fame — damage,  &c.  but  not  to  the 

amount  of  nine 

Plea — that  the  defendant  made  full  payment  of  the  dollars  ratable 
note  on  which,  &c.  to  faid  deceafed  in  his  life  time,  *°  ^«  commoa 
before  the  date  of  the  plaintiffs'  writ.  ^*'  "'^^  *  ^"®' 
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cicat  ctfele  for  Verdifi  that  the  defendant  did  not  make  fnS  pay- 
vmftiBf  indg-  j^^nt  of  faid  note  to  faid  deceafed,  as  the  defendant 
'  °^*  in  his  plea  had  alledged^  &c. 

Motion  in  arreft  —That  Benjamin  Hide,  one  of  the 
jury,  returned  by  the  (heriff,  and  who  tried  faid  caufe, 
vas  a  fredioUer,  but  not  to  the  amowit  of  nine  dol- 
dollars  ratable  in  the  common  lift,  wluch  was  un« 
Imown  to  the  defendant  at  the  time  of  (aid  trial,  ad, 
Hiat  the  declaration  was  infufficient,  in  that  it  did 
not  arer  that  faid  promife  was  not  performed  to  ths 
plaintiffs.  3d,  That  the  iflue  was  immateriaJ,  and 
the  debt  might  have  been  paid  to  the  plamtifis,  the 
Terdi£l  notwithftanding. 

The  plaintiff*  replied,  that  the  fitft  eitception  was 
not  true.    The  fecond  and  tlurd  were  infufficient 

Judgment— That  the  motion  in  arreft  was  infufi- 
cient.  The  firft  exception  was  found  to  be  true,  but 
infufficient.  The  others  were  judged  to  be  infuffi- 
cient. 


Abd  Fitch  verf.  Jofiiua  Lothrop  and  the  turn* 
pike  company  leading  from  Hartford  to  Nor- 
wich. 

ErwCTipf«a  TT^  RROR  to  reverie  a  judgment  of  a  judge  in  an 

and  errort  in      f^  zQion  brought   by  iaid  Lothrop,  &c.  vs.  faid 

ioinc4°"Trav-  Aocl  Fitch,  declaring  that  by  fpecial  a£t  of  the  gen* 

cUen  00  the     era!  aflembly,  made  and  paffed  at,  &c.  they  were  io' 

turnpike  ro»d»»  corporated  into  a  turnpike  focicty  and  authorized  and 

toll  wl«t^     empowered  to  ereft  three  t^mpike  gates  on  the  road 

they  pafs  the     leading  from  Hartford  to  Norwich,  after  they  had  ex- 

gstetornoc.      pended  4000  dollars  on  faid  road,  and  to  colled  at 

each  gate  a  toll  from  every  owner  of  a  team  carriage) 

nine  pence ;  man  and  horfe,  three  pence;  who  ihouid 

.    pafs  by  or  through  faid  gates  i  that  the  defendant  tn- 

velled  on  faid  road  widi  a  team  until  he  came  near 

to  faid  gate  eTe£led  in  Franklin  on  faid  road,  and 

then  paifed  by  faid  road  without  paying  faid  tolli 

whereby  he  became  indebted  to  the  plaintim  the  Turn 
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of  being  the  anlount  of  the  toll,  and  in  con- 

fideration  thereof  afiumed  and  promifed,  &c. 

Flea  in  bar — that  there  had  ever  been  beyond  the 
memory  of  man,  a  public  open  highway  or  road  lead- 
ing from  Norwich  to  Lebanon ;  and  the  defendant 
paffine  at  this  time  with  his  team  on  (aid  road,  turned 

out  of  faid  road  acrofs  the  land  of Burchards^ 

as  he  had  occafion  to  do,  and  did  not  turn  into  faid 
road  again  until  he  had  pafied  faid  gate^  which  he  had 
right  to  do« 

The  plaintiffs  replied^  that  the  defendant  turned  out 
on  purpofe  to  avoid  paying  faid  toll,  &c.  Demurrer. 

Judgment — ^That  the  plaintiffs'  reply  was  fufficicnt 
and  for  the  plaintiff*  to  recover,  &c. 

Errors  afligned  were,  that  the  declaration  was  in- 
fufEcient — 2d,  That  the  reply  was  infuf&cient — 3d, 
That  the  judge  who  tried  faid  caufe  was  and  is  uncle 
to  one  of  the  plaintiffs — ^4th,  That  faid  judge  lived  in 
Norwich,  and  faid  court  was  holden  in  Norwich,  and 
neither  plaintiffs  or  defendant  lived  or  dwelt  in  faid 
Norwich. 

Pka  in  abatement,  that  errors  in  law,  and  errors  in 
fzStt  were  joined,  which  by  law  may  not  be. 

Judgment — Plea  fufficient.  Upon  which  the  plain- 
tiff" moved  to  amend  his  writ  without  paying  coft — by 
the  court,  he  may  amend,  but  it  mud  be  upon  paying 
the  coft,  which  being  done,  the  errors  in  fa£i  were 
ftruck  out,  and  nothing  erroneous  plead.  And  judg* 
ment — ^That  there  was  nothing  erroneous  in  the  ji^dg- 
ment  complained  of.  ' 

By  the  court — The  zGt  of  aflcmbly  has  given  the 
right  to  the  plaintiffs,  and  created  the  duty  upon  aU 

Sivellers  pafling  the  road,  whether  they  go  dirough 
bv  faid  gate,  to  pay  the  toll,  the  gates  are  ereded 
for  the  convenience  of  coUe£ling  it,  but  the  law  creates 
the  duty. 


526  NEW-LONDON   COUNTY, 

Zaccheus  Bumhamy  vtrf.  W31iam  Baxker* 

Thefiateda-  "TTi  RROR  to  rcvcrfc  a  judgment  of  a  juftice,  in  an 
fy  muft  be  paid  fi^  adioii  qui  tam,  brought  by  Barker  againfl  Bum- 
SSomT  ^'^  bam,  for  ftealing  a  (heep>  dated  the  12th  of  JDecem- 

Aa  appeal  lies    ber  1 796. 
frcnn  a  judg- 

aieot  of  a  jaf-  The  defendant  plead  in  abatement,  that  there  was 
tice,  in  favor  of  no  certificate  that  the  ftate  duty  had  been  paid  on  (aid 
the  defendant    pjocefs.     And  judgment— Plea  infufficient. 

vpoQ  a  qui  tarn  *  jo 

profecutioo  Sot      j^g  de*«ldant  then  plead  not  guilty.     And  judg- 

^  ment — thaf he  was  guilty,  and  that  he  pay  ten  dollars 

damage  to  the  plaintiff,  and  a  fine  of  to  the  town 

treafurer.     The  defendant  moved  for  an  appeal  to  the 

then  next  county  court,  which  the  juHice  denied. 

Errors  afligned — ^That  the  juftice  ought  to  hare  ad- 
judged the  plea  in  abatement  fufficient,  and  ought  to 
have  granted  an  appeal. 

Plea — ^Nothing  erroneous.  And  judgment — ^Man- 
ifeft  error. 

By  the  court — ^The  law  requires,  that,  upon  all 
writs  returnable  for  trial  before  a  fingle  minifter  of  die 
law,  a  duty  of  one  (hilling  be  paid  at  the  time  of  iflii- 
ing,  to  the  authority  figning  them*  And  that  no 
writ  on  which  a  duty  is  laid  as  aforefaid,  /haJl  be 
valid  or  authentic  in  hw,  unlcfs  the  authority  ligniDg 
it  ihall  certify  thereon  in  writing,  that  faid  duty  is 
paid — ^there  is  no  exception  or  faving  in  the  law  which 
exempts  qui  tarn  profecudons  from  paying  the  duty — 
"  they  are  fuits  of  the  party,  and  under  his  control,  and 
for  his  benefit,  though  the  public  is  joined  in  the  fuit. 

The  law  is,  that  when  any  perfon  (hall  be  con- 
demned in  any  matter  of  a  criminal  nature  before  an 
aififtant  or  jullice  of  the  peace  (except  for  dmnken- 
nefs,  fabbath  breaking,  and  profane  curfingand  fwear- 
ing)  he  ihall  have  lil&rty  of  an  ^peal  to  the  next 
county  court,  provided,  &c. 
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It  feems  as  though  nothing  could  be  plainer  than 
this  law — and  almoft  impofiible  to  midake  the  mean- 
ing of  it. 


John  GoflF,  of  Bofton  verf.  John  Billinghurft. 

A   CTION  of  the  cafe,  declaring,  that  on  the  firft    An  endorfee 
A\   of  Auguft  A.  D.  1795,  the  defendant  was  in-  may  maintain 
debted  to  Benjamin  Peters,  of  Bofton,  jf  60,  for  which  *°  *^°"  "  ^ 
he  gave  his  note  as  follows,  viz.  "  Bofton,  Auguft      ^Ji^AeT^o- 
A.  O.  1795,  I  pTomife  to  pay  Benjamin  Peters,  of  mifor,  upon  a 
Bofton,  or  his  order,  fixty  pounds  lawful  money,  by  note  giT«  in 
the  I  ft  of  April  next,  vrith  intercft  until  paid,  value  J^^J^^ 
received,  John  Billinghurft,"  which  note  the  faid  Pe-  ^hcrc  f»cli 
ters  for  a  valuable  confideration  on  the  25  th  of  March  notes  are  n^o- 
A.  D.  1796,  aiCgned  and  endorfed  to  the  plaintiff,  of  *»*^^ 
which  the  defendant  was  notified  on  the  2d  of  Novem- 
ber 1 796,  and  requefted  to  pay  it  to  the  plaintiff,         * 
whereby  the  defendant  became  liable  by  the  laws  of     ^ 
the  ftate  of  Mafiachufetts,  to  pay  faid  note  to  the  plain- 
tiff*, and  in  confideration  thereof  the  defendant  aflum- 
«d  and  promifed. 

Plea  in  abatement — ^That  faid  Benjamin  Peters,  di- 
ed before  notice  of  faid  affignment  was  given  to  the 
defendant,  and  that  his  executors  only,  and  not  the 
plaintiff,  had  right  to  bring  and  maintam  an  adlion  for 
faid  note. 


Demurrer  to  the  plea.  And  judgment — ^Plea  in  a- 
batement  infufficient. 

By  the  court — By  the  laws  of  the  ftat^  of  Maila- 
chuletts,  making  notes  negotiable,  a  right  was  vefted 
in  the  plaintiff*,  as  endorfee  of  faid  note,  to  fue  it  in 
his  own  name,  and  he  may  profecute  that  right  in  this 
ftate,  although  the  laws  of  this  ftate  doth  not  create 
iuch  a  right,  yet  it  will  give  effcft  to  rights  vefted  by 
the  laws  of  other  ftates — Vide  Robert  Bown  vs,  Ol- 
cott,  &c.  Hartford,  February  1 795. 
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Chriftopher  Starr  verf.  Tracy,  Moors,  &(u 

eo^jSSk^  A  CTION  of  trcfpafa,  declaring,  that  on  the  3061 
tefti^M^gainft  JLjL  ^^  December  laft,  the  dezoidaiitSf  withont 
huowBtntcreft.  faw  and  Tight,  by  force  and  arms,  broke  and  entered 
2^Wb^^  the  plaintife'  ftore  in  his  aaual  and  lavful  pofibffion, 
del^or^w-  ^^^  ^^^^  ^^  canried  from  thence  goods,  wares  and 
edbxafiniuia-  merchandife,  particularly  enumerated  in  the  declara- 
lent  coDTcy-  tjon,  to  the  value  af  2945  dollars  :  Damage  3500 
!^ V^i  "i^  ^oVtm.    Writ  dated  19A  January  A-  D.   1 797. 

?5^*?*^  Plea— Not  euilty.    Iffue  to  the  jury. 

Motion  in  ar-  07  J     / 

reft  that  one  of     rj^^  ^^^  ^^^^  owncd  by Peabody,  and  let  by 

na£ew  toX  parolleafe  to  Nathaniel  Eaton,  for  a  term  not  expired} 
creditorin  afo-  cHithe  26th  of  December  A.  D.  1796,  fsud Eaton  fail* 
reign  attach-  ed  and  abfconded.  Previous  to  lus  abfconding,  he 
Sr^Utot^"^  gave  a  ImU  of  faleof  aUhisgoodsia  (aid  ftore  to  the 
ad^udg^  i».  plaintiff  i  conditioned  that  if  he  paid  the  plaintiff 
fufficicttt.  what  he  owed  him,  and  faved  him  harmleis  wherein 

he  had  endorfed  or  was  bound  for  himj  faid  bill  of  fals 
was  to  be  vend.  It  was  alfo  further  provided  and 
agreed,  that  whatever  faid  goods  (hould  exceed,  what 
faid  Nathaniel  owed  the  plaintiff,  or  ihould  be  obliged 
to  pay  for  him,  the  plaintiff  (hould  pay  to  William  Ea- 
ton, a  brother  and  creditor  of  Nathaniel  Eaton,  afore- 
faid — biJi  of  fale  dated  26th  of  December  r7p^* 

The  plaintiff  claimed  tl^efe  goods  to  be  hia,  in  virtue 
of  faid  bill  of  fale. 

The  defendant  Tracy,  was  a  conftable,  and  had 
lawful  writs  of  attachment  in  favor  of  faid  Moors,  and 
others,  by  force  of  which  he  broke  open  faid  ftore, 
there  being  no  peribn  in  it,  and  attached  the  goods  as 
thepropertyof  (aid  Nathaniel  Eaton,  and  took  them 
into  cuftody.  The  defendants  attacked  faid  bill  of  falc 
as  being  fraudulent  and  void. 

The  plaintiff  called  upon  Mr.  ,  to  teftify 

who  was  a  creditor  to  faid  Nathaniel  Eaton,  and  who 
had  attached  a  part  of  the  fame  goods,  and  was  inter* 
cfted  in  the  fame  point  as  to  the  bill  of  fale,  with  the 
defendants — to  this  the  defendants  could  not  objed^ 
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becaufe  produced  by  the  plaintiff  to  teftify  againft  his 
intereft — ^but  the  witnefs  claimed  the  privilege  of  being 
exempted  from  teftifying  any  thing  contrary  to  his 
intereft.  By  the  court — a  witnefs  may  not  deprive  a 
party  of  his  teftimony  by  any  voluntary  intereft  he 
may  take  upon  himfelf,  as  by  wagering,  &c>  but  a  wit^ 
nefejs  not  obliged  to  difclofe  wliat  will  make  agamft 
him. 

The  plaintiff  then  offered  to  give  in  evidence  certain 
copies  of  foreign  attachments  left  M'ith  him  as  agent 
and  fa£tor  to  faid  Nathaniel  Eaton,  previous  to  the 
goods  being  attached  by  the  defendant  Tracey. 

To  this  the  defendants  objedcd — who  .contended 
that  this  would  be  an  abfurdity,  as  the  plaintiff  claim^ 
ed  the  goods  to  be  his  under  the  bill  of  fale — and  by 
thefe  attachments  he  claimed  to  hold  them  not  as  his 
own,  but  as  Eaton's,  for  the  benefit  of  his  creditors  j 
which  claims  were  inconfiftent.  2d,  That  the  bill  of 
fale  if  fraudulent  as  to  creditors^  was  good  and  valid 
between  Nathaniel  Eaton  and  Starr — that  Eaton  could 
not  avoid  it,  or  claim  againft  it ;  and  that  the  credi- 
tors by  foreign  attachment  could  only  claim  and  re- 
cover what  Eaton  himfelf  might.  The  z6t  againft 
fraudulent  conveyances,  declares  all  fraudulent  con- 
veyances of  lands,  &c.  and  all  fuch  bonds,  fuits, 
judgments,  &c.  made  to  avoid  any  debt  or  duty  of 
others,  (as  againft  the  party  or  parties  only,  whofe 
debt  or  duty  is  fo  endeavoured  to  be  avoided,  theit 
heirs,  &c.)  to  be  utterly  void — the  conveyance,  &c. 
is  good  and  valid,  to  all  intents  and  purpofes,  againft 
the  grantor,  his  heirs,  and  every  other  perfon,  except 
creditors,  whofe  debts  are  thereby  endeavoured  to  be 
avoided.  That  the  preamble  oftne  a£t,  entitled  <^an 
aft  for  the  recovery  of  debts,  out  of  the  cftate  or  effefts 
of  abfent  or  abfconding  debtors,"  is  for  the  better  pre- 
venting of  fraud  and  deceit,  fometimes  defigned  and 
praftifed  by  ill  minded  debtors,  who  betruft  their 
goods,  eftate  and  effeQs,  in  the  hands  of  others,  &c. 
to  fecure  them  to  their  own  ufe,.  and  thereby  defeat 
their  creditors,  &c.  It  was  faid  that  this  ftatute  eiCtend- 
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cd  to  cafes  of  bctruflment  and  bailment,  bat  not  to  titt 
cafe  of  fraudulent  conrcyanccs  and  transfers,  Acy  be* 
xng  provided  againft  by  the  other  ftatutes  ;.  and  if  the 
plaintiff  might  protefl  tiiefe  goods,  by  faid  copi^  be 
would  proteQ  nimfdf  againft  faid  copies  by  the  bit 
of  fak. 

By  the  court'— They  were  admitted  for  the  follow- 
ing reafons  ;  if  thefe  goods  were  the  property  of  Na- 
ihanid  Eaton,  covered  over  with  a  fraudulent  bi&  of 
£ile»  in  the  hands  of  die  plaintiff,  he  was  bailee  of  Ea- 
ton,for  the  benefit  of  his  creditorsindifcriminatel^,  and 
the  goods  might  be  attached  if  to  be  got  at,  or  facured 
by  copying  £ud  Starr  as  Eaton's  agent,  &c.  and  the  bill 
Qf  fale  would  be  equally  unavailable  to  protect  (aid 
goods  againft  the  copying,  as  againft  the  attaching 
creditors )  and  the  only  inquiry  would  be  which  was 
firft.  If  it  is  a  bona  fide  bill  of  iak,  it  is  a  coodidoiv 
al  one  ;  firft  to  fatisf y  and  indemnify  the  plaintiff,  ai^ 
to  pay  the  furplus  over  to  William  Eaton,  hisbrodicr ; 
this  the  creditors  would  have  right  to  conteft  with 
£iid  William  Eaton  ;  at  any  rate  it  goes  to  ihew  that 
the  plaintiff  is  holden  for  the  goods  or  the  amount  of 
them,  by  prior  liens  laid  upon  them. 

VerdiQ  for  the  plaintiff,  and  two  thotifand  dollars 
damages. 

A  biU  of  exceptions  was^  Bled  to  the  opinion  of  the 
court  in  admitting  faid  foreign^  attachments. 

The  defendants  made  a  motion  in  arreft  of  judg- 
ment—That David  Green  of  Bofton  was  one  of  the 
creditors  of  faid  Nathaniel  Eaton,  who  had  left  a  co- 
py of  his  foreign  attachment  againft  faid  Nathaniel 
%^tonf  previous  to  faid  Tracey's  attaching  them,  and 
for  fecurity  of  which  the  plantiff  chimed  to  hold  diem; 
and  David  Kevins  one  of  the  jurors  returned  by  die 
Iheriff,  and  who  tried  faid  caufe,  was  and  is  nephew 
h^  marriage  to  faid  David  Green,  having  married  his 
niece  who  was  ftill  living,  and  was  by  law  difqualified 
as  a  juror  to  try  faid  caufe. 
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The  plaintiff  replied^  that  the  motion  was  not  true 
and  infufficient. 

Jodgmemt — ^That  th^  motion  in  arreft  was-  true,  hut 
infufficient  in  the  law.  Kirby's  Rep.  279,  Wood- 
bridge  v/.  Raymond. 


William  Parkhurft,  &c.  verf.  James  Powers. 


A 


The  award  of 


CTION  declaring  that  the  plaintiffs  had  a  con-  j^^^jij^jjo 


trovcrfy  with  the  defendant,  refped^ing  a  yoyage  ought  to  deter- 

to  the  Weft-indies,  i^  the  iloop  Induftry,  of  which  mine  the  mat* 
the  defendant  was  mafter  j  and  alfo  refpeiEling  his  ac^  ^«"  fubmittH, 
count  of  faid  voyage,  which  he  had  rendered,  and  in  J^  ^y^X  wid 
order  to  fettle  and  put  a  final  end  to  faid  controverfy,  final  between 
the  plaintiffs  and  defendant,  on  the  9th  of  June,  ar  the  parties. 
greed  and  fubiaitted  faid  controverfy  to  the  arbitral 
nient  and  final  award  of  Jared  Starr  and  Henry  New- 
man, they  "to  choofe  a  third  man  in  cafe  of  difagree- 
ment.     lliat  on  the  i  othof  June,  faid  arbitrators  hav- 
ing duly  notified  faid  parties,  heard  them  on  the  mat- 
ters fubmitted,  and  made  and  publiihed  their  awards 
in  writing,  under  their  hands,  as  follows,  viz.  <<  We 
£nd  that  faid  Powers  did  not  follow  his  orders  receiv- 
ed from  his  owners,  the  faid  William  Farkhurft,  &c. 
to  the  damage  of  hi9  owners  /io8«  10-9— Jared  Starr, 
Henry  Newman,  arbitrators?'      And  thereupon  the 
4efendant  became  liable  to  pay  faid  fum,  and  in  con^ 
fideration  thereof  afiumed  and  pcomifed. 

There  was  ajdemurrer  given  to  die  declaration,  and 
judgment,  that  the  declaration  was  infufficient. 

By  the  cojdrt — The  arbitrators  have  confidered  only 
one  of  the  matters  fubmitted  to  them,  viz,  the  voyagp 
and  the  breach  of  orders.  The  award  is  not  mutual 
nor  final.  Neither  have  the  arbitrators  awarded  the 
defendant  to  pay  any  thing,  but  only  find  that  the  de- 
fendant's not  following  his  orders  was  ^108-10-9 
damage  to  his  owners,  which  may  be  true  and  yet 
there  be  nothing  due  to  the  plaintiffs.  If  there  had 
^een,  they  oughf  to  have  awarded  it  to  thenu 
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Middle/ex  County^  July  Term,  A.  D.  1797. 

Matthew  Smith,  2d,  adminiftrator  de  bonis  non, 
of  Samuel  Gates,  2d,  deceafed  ver/l  Noadiah 
Gates,  executor  of  the  laft  will,  &c.  of  Anne 
Gates,  deceafed. 

The  ufe  ani  A  CTION  of  the  cafe,  declaring,  that  fa\d  Sam- 
iTTiproTenicDtof  ^^  ucl  Gates  in  and  by  his  laft  -will  and  teftamcnt, 
ji  perfonal  chat-  proved  and  approved,  gave  to  his  wife  the  faid 
ra' b^r^llf '"  Anne,  the  ufc  of  one  third  of  his  dwelling  houfe  with 
without  isvoU  the  appurtenances,  during  her  natural  life,  two  cows 
yinjr  the  gift  and  fixtjr  dollars  annually  out  of  his  eftatc  j  and 
Ufdf*  **"*  whatever  fhould  remainof  his  cftate  after  his  debts  and 
expenfes  fliould  be  difcharged,  he  gave  and  be(]ueathed 
Thif  judgment  to  his* beloved  wife  Anne,  to  be  ufed  and  improved  by 
Tercrfcd  in  the  j^^j  during  her  widowhood — ^That  the  refiduary  Icga- 
of^enws.^^""  cy  amounted  to  ;f  318-4-5  lawful  money,  whkh  was 
'  paid  to  the  faid  Anne  by  the  executors  of  faid  Samuel 

Gates  in  ca(h,  that  ftie  ever  remained  his  widow, 
and  was  now  deceafed,  having  made  her  will,  and  ap- 
pointed the  defendant  her  executor,  who  had  accep- 
ted faid  truft,  and  caufed  her  will  to  be  duly  proved 
-and  approved — That  faid  Anne  in  her  life  time,  fpent 
no  part  of  the  principal  fum  of  faid  refiduary  legacy 
paid  her  as  aforefaid,  but  left  the  fame  entire,  and 
which,  upon  her  deceafe,  came  into  the  h:inds  of  the 
defendant  as  her  executor,  and  is  part  of  the  eftate 
of  faid  Samuel  Gates,  2d,  unadminiftered,  which 
fum  had  never  been  paid  to  the  plaintiff,  though 
often  requefted,  and  efpecially  on  the  20th  day  of 
February,  A.  D.  1 794,  that  thereupon  the  defendant 
became  liable  to  pay  the  fame,  and  in  confideration 
thereof    aiTumed    and    promifed,    &c.       Damage 

The  defendant  plead  in  bar — ^That  faid  Samuel 
Gates,  2d,  died  in  December,  A.D.  1788,  having 
jnade  his  will,  fince  proved  and  approved,  in  and  by 
which  he  gave  divers  legacies  to  fundry  perfons,  and 
recites  the  will,  in  whidi  arc  the  particular  derifes 
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and  bequefts  to  his  faid  wife  alledged  in  the  decla- 
ration, with  this  claufe,  viz.  "  What  I  have  now  giv- 
en to  my  wife  together  with  the  provifion  I  fliall  here- 
after make  and  ordain  for  her,  is  given  according  to 
her  defire,  in  lieu  of  dower,  the  law  would  give  her. 
Laftly,  whatever  fliall  remain  of  my  eftatc  after  my 
debts  and  expcnfes  (hall  be  difcharged,  I  give  and 
bequeath  to  my  beloved  wife  Anne,  to  be  ufed  and 
improved  by  her  during  her  widowhood.*'  And  ap- 
pointed his  executors  as  by  faid  will,  &c. — ^That  faid 
refiduary  legacy  was  paid  to  her,  amounting  to 
5^318-4-5  lawful  money,  by  faid  executor,  which  Ihe 
received,  ufed  and  improved  during  her  life,  (he  re- 
maining a  widow.  That  previous  to  her  death,  {he 
made  and  publifhed  her  lad  will  and  teftament,  and 
gave  all  her  eilate,  this  being  a  part,  to  the  firfl  eccle- 
fiaftical  fociety  in  Eall-Haddam,  for  the  fupport  of 
the  gofpel  miniftry,  and  appointed  the  defendant 
executor,  who  accepted  faid  trufl  and  caufed  faid  will 
to  be  proved  and  approved. 

The  plaintiff  demurred  to  this  plea  in  bar,  and 
judgment  in  December  term,  A.  D.  1797,  ^^^  ^^^ 
defendant's  plea  in  bar  was  infufHcient  ;  and  upon  a 
hearing  in  damages,  found  that  the  principal  fum  re- 
ceived, remained  at  her  death,  and  came  into  the 
hands  of  the  defendant,  and  judgment  was  for  that 
fum  accordingly. 

By  the  court — ^The  only  queftion  in  this  cafe  is, 
refpe£^ing  the  conflrudiion  of  that  claufe  in  the  will 
of  Samuel  Gates,  2d,  viz.  whatever  of  my  eflate 
ihall  remain,  &c.  I  give  and  bequeath  to  my  wife 
Anne,  to  be  ufed  and  improved  by  her  during  her 
widowhood.  Had  the  bequefl  flopped  at  the  words, 
my  wife  Anne,  it  would  have  been  an  abfolute  gift, 
but  the  after  words  in  the  fame  bequefl,  to  be  ufed 
and  improved  during  her  widowhood,  qualifies  the 
gift,  and  reflrains  it  to  the  ufe  only,  and  that  for  a 
limited  time,  during  her  widowhood  ;  and  had  fhc 
married,  her  right  even  to  the  ufe  would  have  been 
determined ;  and  had  the  ufe  been  given  her  for  life, 
the  terms  would  have  been  much   flronger,  yet  m 


m 
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that  cafe  lier  intereft  would  hare  terminated  tt  bet 
death* 

Bj  the  laws  of  this  ftate^  the  perfenal  eftate,  after 
paying  debts  and  legacies)  vefts^  upon  the  deceafe  oE 
a  perton)  in  the  fame  heirs  and  in  the  fame  propor- 
tion, as  the  real  eftate,  except  only  as  to  the  dower 
of  widows :  in  this  cafe,  upon  the  deceafe  of  iaid 
Samuel  Gates,  the  property  in  the  refiduary  legacy 
vefted  in  his  heirs  at  law,  iubjedl  to  the  enjoyment, 
ufe  and  improrement  of  the  faid  Anne  during  faer 
widowhood)  and  it  lafted  her  life  time,  whateFcr 
then  remained  was  theirs,  as  (he  never  married  again. 
Hie  intention  of  the  teftator  is  clear  and  eiprefs,  and 
there  is  not  room  for  a  particle  of  doubt  on  the  fub- 
je£t.  The  only  queftion  that  remains,  is,  whether 
fuch  intention  is  confiftent  with  the  policy  of  law, 
in  that,  he  has  not  declared  to  whom  the  property 
fliould  go  upon  her  marriage  or  deceafe.  Hie  an- 
fwer  is,  the  law  has  done  this,  as  clearly  and  certain- 
ly as  he  could  have  done  it,  viz.  his  heirs,  and  this 
he  knew  very  wdl,  and  that  no  provifion  in  that  ref- 
peft  was  neceiTary.  The  idea,  dnt  the  ufe  of  a  per- 
ibnal  chattel,  may  not  be  given  for  a  limited  time 
in  any  cafe  without  involving  the  gift  of  the  thing 
itfelf,  is  too  abfurd  to  require  a  moment'sr  refleftion 
to  be  rejeded,  or  ever  to  obtain  credit  in  thb  ftate. 

This  judgment  was  rcverfed  in  the  fupremc  court 
of  errors,  Jime,  A.  D.  1 7^8,  for  the  following  rea- 
ions : — After  ftatii^  the  cafe,  the  court  of  errors  fay, 
-^Judgment  of  the  fuperkir  court  rcverfed.  The 
flHiteiial  queftion  in  this  cafe,  v^iich  will  be  confid* 
cred,  is  this,  whitlier  dbe  bequeft  of  the  refiduum 
vefted  in  the  vridow  an  entire  and  complete  property 
therein,  defeaiable  only  on  her  marrying  again  f 

The  policy  of  our  law  requires  that  property,  and 
particularly  perfonal  property,  which  is  a  principal 
xnftrument  of  commerce,  fliould  be  as  far  as  polEble 
transferable  from  one  to  another  without  impediment, 
and  that  it  fliould  be  liable  in  the  hands  of  the  per- 
fon  who  pofleiles  it,  to  whom  it  gives  a  credit,  for 
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die  payment  of  his  debts ;  tiie  creation  therefore  of 
ufes  and  particular  eftates  under  rarious  conditions 
and  limitations^  with  rererfions  and  remainders  over 
upon  perfonal  property,  cannot  be  favored  ;  bccaufd 
diey  are  more  or  lefs  injurious  to  fociety  ;  and  the 
court  wiQ  for  this  reafon  lean  againft  their  creation, 
either  by  deed  or  will,  unlefs  by  words  that  are 
clear  and  definite.  Whether  the  property  in  quef-* 
tion  would,  in  cafe  the  widow  had  married  again, 
have  revefted  in  the  heirs,  it  is  not  neceflary  now  to 
dtetermine  ;  the  will  of  the  teitator,  would  in  that 
cafe  have  been  certainly  known,  and  that  vrill  ought 
to  control  fo  far  as  the  policy  of  the  law  would  admit ; 
but  there  are  no  words  in  this  will  which  {how  that 
the  teftator  intended  the  eftate  (hould  reveft  in  the 
heir,  at  the  deceafe  of  the  widow  in  cafe  flie  had  not 
iQarried  again.  The  words,  to  ufe  and  improve  dur- 
ring  her  widowhood  ;  or  fo  long  as  fhe  remains  my 
widow }  as  they  are  commonly  ufed  in  wills,  are  ob-^ 
vioufly  intended,  to  prevent  the  eftate  from  going  in- 
to the  hands  of  a  ftranger,  whom  the  widow  might 
think  fit  to  marry  ;  a  gift  then  to  ufe  and  improve 
during  widowhood,  if  widowhood  continues  through 
life,  may  fairly  be  conftrued  to  mean,  the  fame  as  a 
gift  to  ufe  and  improve  generally  ;  but  a  gift  fo  to 
uiie  and  improve  a  perfonal  chattel,  is  a  gift  of  that 
chattel ;  and  it  is  for  this  pbin  reafon,  that  the  very 
exiftence  of  the  thing  is  exhaufted.and  annihilated  in 
the  ufe  and  improvement. 

But  further,  if  it  (hould  ftill  be  contended,  that 
the  gift  in  the  prefent  cafe,  to  ufe  and  improve  was 
in  the  a&ual  event,  no  more  than  to  ufe  and  improve 
during  life  ;  ftill,  as  the  ufe  and  improvement  of 
chatties,  gradually  wears  away  and  exhaufts  their  be- 
ing, the  quantity  of  their  being  which  might  remain 
at  the  death  of  the  widow,  if  any,  would  not  certainly 
have  been  as  great,  or  of  as  much  value  as  when  fhe 
received  them  j  and  of  courfe  upon  no  principle 
could  the  heirs  recover  the  capital  firfl:  received, 
which  by  the  judgment  of  the  fuperior  court  they 
have  done  in  this  cafe. 


S3«  MIDDLESEX   COUNTY,   &c. 

The  refiduum  having  been  paid  by  the  executor  in 
moneyy  in  this  cafe,  will  make  no  difference,  for  the 
gift  was  at  the  refiduc  of  eftate,  to  be  ufed  and  inb- 
provedy   &c.  and  not  the   intereft   accruing  on  any 
capital  fum ;  if  that  refidue  then  had  been  in  fa^ 
in  money,  which  does  not  appear,  ftill  the  widow  was 
entitled  to  the  principal  fum,  and  not  to  the  accru- 
ing intereft  only,  and  fhe  might   ufe  dut  principal 
for  her  fupport  in  the  purchasing  fuch  necefiaries  or 
conveniences,  as  ihe  might  think  proper,  which  brings 
the  matter  to  the  fame  point,  as  if  the   refidue  had 
been  paid  in  perfonal  chatties. 
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An  amendment  not  aUowifsd  which 
would  change  the  nature  of  the 
a6tion.  Ro/s  vs*  BateSf  198 
An  ame^dment  which  propofes  to 
change  the  ground  of  reuef  afk- 
ed  for  in  a  petition,  from  fraud 
to  that  of  contra£i,  not  allowed. 
Heirs  of  Samuel  Miner  vs.  /iP!sM/- 
Iriti^e,  ^c.  274 


A  defendant  allowed  to  amend  his 
plea,  notwithfUnding'the  cafe  is 
on  trial  to  the  jury.  Simone  vs. 
Payne,  6fr.  406 

An  amendment)  which  wholly 
changes  the  nature  of  the  a£lion» 
not  allowed  by  the  iiatute. 
Freemany^  BeadUf  lie.      499 

Apprentices. 

May  not  be  enlifbed  and  taken 
a  way  9  by  recruiting  officers, 
without  the  mafter's  confent. 
Merriman  ^a.  BiffeU,  378 

Appeal  firom  Probatew 

An  appeal  lies  in  &vor  of  heirs, 
legatees,  &c.  from  a  return  of 
commiflioners,  allowing  the 
claims  of  executors  and  adminif* 
tratdrs,  to  the  fuperior  court* 
Fairweather  vs.  Curtife,  Isfc.  32 

One  appeal  cannot  embrace  feveral 

diftindl  orders  of  court.     JVat-" 

fon  vs.    Hart  and  Perlins,  Ad-' 

minifirators,  59 

Same  point.  Suly,  &r.  vs.  ExeC' 
utors  of  Staples,  74 

Muil  pomt  out  the  order  of  court 
appealed  from.  Sarah  Richard^ 
fon^  Iffc,  vs.  Zalmon  Treat  Rich- 
ard/on, Adnunifirator,  159 

Perfoi(s  \ot  intereftedinvthe  fettle- 
^.JV\Wpipf  ^n  eft4?>  1»ave  ni>  right 

\  to  i^peal  from  the  orders  of  pro- 

'  bate  refpe^ng  it.     Sarah  Rich" 

ardfon,    life.  vs.    Zalmon  Treat 

Richardfon,  219 

An  appeal  doth  not  lie  for  one 
creditor,  becaufe  another  cr^i- 
-tor  has  more  allowed  him  by  the 
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eommiflKMien  than  he  ought  to 
have.  Banks  ts.  Baffkt,  Ad^ 
mmifiraiorf  297 

A  creditor  whofc  claim  is  difaBow- 
ed  by  commiflioiieny  on  an  in- 
folvent  cfUtCy  has  no  right  to 
appeal.     WUBami  vi.    Laibropy 

If  a  new  guardian  is  appointed, 
pending  an  appeal  from  probate, 
in  behalf  of  his  ward,  he  will 
have  right  to  enter  and  conduft 
the  appeal.  Dema  Clarke  afftol 
from  probatif  383 


Appealls. 

A  caufe  not  appealable  in  the  coun- 
ty court  cannot  be  remedied,  by 
increaiing  the  damages  in  tlie  Su- 
perior court.  HurBmt  vs.  Rqg'^ 
ert^  60 

Where  it  appears  from  the  declara- 
tion, that  the  matters  in  difpute 
do  not  exceed  ^jTzo,  the  appeal 
win  abate.  PdiiUtu  vs.  Phelptt 
Vc.  137 

A  party  may  not  appeal  from  a 
judgment  wholly  in  his  favor. 
Raymond  y^  Barker ^  370 

A  caufe  which  was  not  appealable 
by  law,  in  the  county  court,  can- 
not be  in  this  court.  Savage  vs. 
fVbiiey  377 

Adion  of  trefpafs  on  land  not  ap- 
pealable, unHefs  the  demand  ex- 
ceeds jf  20,  or  on  a  plea  of  ti- 
tle.    Sheltom  vs.  Button         440 

An  appeal  lies  from  a  juftice  in  a 
quitam  adion.  Bumham  vs. 
Bakery  526 


Arreft  of  Judgment 

Judgment  amefted  bccavlietheiiEiie 
was  immateriaL  Hen/bow  vs. 
Clarly  4 

The  court  will  not  fet  aiide  a  ver- 
did  for  the  defendants  on  mo* 
tion  of  the  plaintiff,  becaufe  one 
of  the  jurors  v?as  his  nephew, 
known  to  him  and  concealed  at 
the  time  of  impannclling  the  ju- 
ry.    Parmelej  &ff.  vs.  Guiberyy 

185 

Judgment  arrefted  becaufe  one  of 
the  jiirors  had  previoufly  given 
his  opinion  in  the  caufe.  Smttb 
vs.  Wardy  302 

It  is  not  a  fufficient  anfwer  to  a 
motion  in  arreft  which  contains 
matters  of  fad  and  of  law,  to 
fay  it  is  overruled.  Bird  vs. 
Blrdy  41 1 

After  a  defendant  has  admitted  the 
plaintiff 's  right  of  a^'on  and  re- 
ferred it  to  referees  by  nile  of 
court,  and  the  referees  have 
awarded  agadnft  him,  he  cannot 
move  in  arreft  that  the  plaintiff 
had  no  right  to  bring*  the  action. 
Surdam  vs.  Reed^  4^9 

It  is  ao  cnufe  of  arreft  that  a  jury- 
man's efiate  was'  not  rated  or 
put  into  the  lift.  State  vs.  Rkb^ 
ordDoaMj  451 

Motion  in  arreft  not  receivable 
after  twenty-four  hours  from  ac- 
cepting the  virdid.  Dawl  SbeU 
don,  ^c.  vs.  yqfipb  WooAridgTy 

473 
Motion  in  arreft  that  one  of  the 

jurors  was  nephew  to  one  of  the 
crediton  in  the  foreign  attach- 
ments ferved  on  the  pleintiff*, 
judged  to  be  infufficicnt.  Starr 
vs.  Tracy  J  He,     ^^^  5^4 
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Arrefb. 

Athi«f  may  be  arrefted  without 
warrant.  IVrexford  vs.  Stmtb^ 
^c.  171 


Arfon. 

Bommg  of  a  fchool  houfe  is  arfon 
within  the  ftatute.  State  vs. 
Ohrioii  516 

Aflault  and  Battery. 

In  an  a£lion  for  an  aflault  and  bat* 
tery  comnyttcd  on  the  parade  on 
training  day,  the  defendant  al- 
lowed to  give  evidence  of  the 
plaintiff's  diforderly  condu6L 
Tomilnfon  vs.  Booih^  32 

The  defendant  not  allowed  to  give 
evidence  of  provoking  words, 
which  .were  fpoken  previous  to 
the  time  of  the  afFault,  unjefs 
for  explanation.  Guem/ey  vs. 
Mor/cf  252 


'  Aflumpfit. 

This  a^lion  lies  aganft  executors 
for  taxes  due  from  their  teflator. 
Chatmcey  Buiilgy^  ^c.  executors 
of  Oliver  Bulkley  vs.  Clarke    60 

It  will  not  lie  in  favor  of  a  coUedl- 
or  againft  a  perfon  that  is  living. 
Simeon  Smith  vs.  Crocker^       84 

Ijt  will  lie  for  money  advanced,  al- 
though the  plaintiff  might  have 
had  another  remedy.  Beits  vs. 
miliar Jt  131 


It  lies  for  a  legacy  charged  on 
lands.  IVarren^  admim/lrator  of 
Sarah  Moor  vs.  Rogers f        156 

It  lies  for  money  loaned  to  a  third 
perfon  on  the  requeft  of  the  de- 
fendant by  letter,  &c.  Thomas 
Newfon  vs.  Lemuel  Storrs%     441 

Attachments. 

May  be  direded  to  indifferent  per- 
fon s  to  lervc.  Ed*ward  Tyler  vs. 
jIt  water f  ^c.  72 

Served  as  a  fummons,  good  to  hold 
the  defendant  to  trial.  J^ehu 
Brainardf  Efq.  vs.  Wilford,  ^c, 

130 

The  body  and  eftate  nOt  to  be  hoi- 
den  by  fame  attachment  toge-« 
ther.     Daniel  ^z,  HlleoMf      346 


Attomies. 

After  an  attorney  has  appeared  in 
the  county  court  and  is  there 
entered  of  record,  attorney  to 
the  plaintiff,  and  the  caufe  is  ap- 
pealed into  the  fuperior  court,  it 
is  too  late  to  challengre  his  pow- 
er.     Cochran  vs.  Letfler^        348 

Audita  Querela. 

An  infolvent  debtor,  by  the  laws 
of  the  ilate  of  New- York,  im- 
prifoned  in  this  ftate  on  an  exe- 
cution for  debt  contra^ked  be- 
fore his  infolvency,  may  be  dif- 
charged,  by  audita  querela. 
Piftet  vs.  Seaman,  178 


^ 


CONTENTS, 


Auditors. 

A  rttoniy  that  the  defendant  fbaH 
pay  a  fum  to  the  plaintiff  with- 
out finding  that  he  owed,  ii  in- 
fuflicicnt.  yolm  Thomas  vs.  Ma- 
ry Jfifipt  la 

May  report  a  bahuce  in  fiivor  of 
the  defendant.  Rkhard  Dki- 
erfimf  admmifiraier^  ^e.  vb.  fyittt" 

Awards. 

Ab  award  that  covers  more  time 
than  the  fttboufiion,  is  good  not- 
imthftanding,  if  no  injury  is  done 
thereby.     Pommy  vs.  KMe^  9a 

An  award  by  rule  of  courti  a  bar 
to  antecedent  claims.  Park  vs. 
Halfty^  100 

An  award  muil  decide  the  Okatters 
fpecia&y  fubmitted,  it  muft  be 
certain*  mutual,  and  finaL  1VU' 
fiom  Csritr  vs.  Darnel  Rofs^  Iffc. 

507 

Same  point.  Parihurfi  vs.  Pow- 
en,  S3^ 

B 

Bail  and  Bail  Bonds. 

Special  bail  may  not  be  required 
in  the  fuperior  court,  which  was' 
waved    in    the    county   court. 
Hal/ey  vs.  Farniing^  10 1 

If  the  ftatute  of  limitation  is  plead 
to  a  fuit  on  a  bail  bond,  the 
court  will  admit  evidence  of  the 
day,  on  which  the  judgment  was 
entered  up.  Clark  vs.  yobm 
Ely,  380 


Baftards  aftd  Baftardy. 

A  woman's  being  put  to  the  tf- 
covcry  of  the  truth  in  the  tuAe 
o£hertrmvail»  an  ellential  wfi^ 
fite  to  her  recovering  mainte- 
nance for  a  baftard  child.  John 
Wamer  vs.  jlsuiUr  Wmy,  49^ 

In  a  cafe  of  baftardy,  the  court 
muft  aufwer  the  iffue,  fix  the 
fum  of  the  bond  to  be  givea  \a 
indemmfy  the  town>  and  limit 
the  time  of  the  .mainlcnance. 
BefieSa  vs.  Sarah  Rchertt,  496* 


Bankrupts. 

May  have  an  a6tion^  to  recover 
damage  for  wrongs  aomoutted 
befonthe  bankruptcy.  ^Ms/y 
vs.  Dubmfif  5^ 


Baron  and  Fernet 

The  feme  need  not  job  in  an  ac- 
tion for  the  rents  and  profits  of 
lands  hoJdea  in  her  lif^U  during 
the  coverture.  Naibamel  Chan- 
cy vs.  Ambroft  Strongt         369 


Bonds. 

The  oUigor  in  a  bond/  muft  per- 
form the  condhion,  if  lawful  and 

pof&ble*  or  forfeit  the  penalty. 
ifoUriefgeys*  Pdle^ab  ABtOf^c. 

Annual  payments  Oecured  by  bosudy 

may  be  fnfpended  by  a  fpedal 

agi«ement.    FUtr  and  wfi  J^ 

rujba  vs.  BigeU  747 


CONTENTS. 


Book  Debt. 


Tlie  <tf  fendant's  book  is  not  faved 
^nt  of  the  ftatute^  by  his  being 
fuedy  and  the  adion  after  drop- 
ped.    Wthmre  ts.  Swaih.  6 

Articles  omitted  in  a  fcttkeinent, 
not  recoTeiabie  in  an'  adion  on 
book.  Jama  Rogen  ys.  Wil' 
Bam  Mo&ret  58 

This  a^on  lies  for  expenditures 
made  for  the  joint  benefit  of 
both  plaintiff  and  defendant  to 
recover  a  moiety.  JBomtn  vs. 
Dumf  59 

The  plaintiff  not  admitced  to  tefti- 
fy  to  a  fpecial  agreement  there- 
by to  charge  die  defendant. 
Jobtt/in  vs.  Gtnuh  130 

Necefiaries  advanced  bythegpiar- 
dian  to  his  ward,  may  be  charg- 
ed and  recovered  in  this  a6Uon. 
MUlt  vs.  St.  JohHf  Ve.        iSTS 

The  ftatute  of  limitation  may  be 
griYcn  in  evideace  under  the  plea 
of  owe  nothing.  Pmdopem  Mil' 
kr  vs.  GrofoemTf  208 

If  an  adminiftrator  pleads  that  the 
deceafed'owed  nothing  at  the 
time  of  his  death,  if  he  did  owCf 
the  court  will  give  judgment  for 
the  plaintiff,  mhough  the  plain- 
tiff's  book  was  outlawed,  before 
the  aAion  was  conunenced. 
White  vs.  admmfira^m  tf  Jni- 

/»»  30' 

A  mortgac^e  to  fecure  a  debt  by 

book,  takes  it  out  of  the  ftatute. 

Jama  Clark  vs.  Btnjamm  BvU^ 

admm^aior  cf  Ha^fen.        329 


Bridges. 

An  aftion  at  common  law  lies  a- 
gainft  a  town  for  damages  fuf- 
fered  by  a  defedive  bridge. 
Lewis  vs.  town  of  Litcbfitldf  436 


Colledors. 

Several  coUedors  cannot  join  in  a 
deed  of  hmd,  fold  by  them  fev- 
erally  for  taxes.  A.  Humfhrj 
vs.  VirgcTuu  P*  Bogft  347 

Confervator. 

A  confervator  is  liable  npon  the 
contraAs  he  made  for  the  main- 
tenance of  the  impotent  perfon, 
after  he  is  difplaced  from  office. 
CamfielYt*  Crandalf  371 

Chancery. 

Win  relieve  a^nfl  a  miftake  in 
filling  up  a  life  policy.  •  Mehk" 
abel  Parfims  vs.    S.  T.  Ho/mar^ 

I 

Will  grant  relief  againft  obligations 

and  executions  obtained  by  fraud 

and  impofition.      Jo/bua  Hem^ 

Jbaw  vs.  AtiifUf  7 

It  win  not  fuflain  a  fuit,  where  the 
party  has  adequate  remedy  at 
law.  Jamet  Bird  vs.  HoUterd 
and  wifij  35 

Will  relieve  againft  accidents.  W§i» 
eott  vs.  Noai  Daj,  6% 
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t^  wHl  not  interpofe  to  reficre  a 
puty  againft  his  own  negligence. 
Tbamiu  Belong  ts.  Mary  SUB' 

maih  .  .      75 

It  will  grant  relief  againft  miftakes 

in  drawing  of  deeds.     Cook  vs. 

Prrjoa,  78 

Chancery  will  grant  an  injundion 

upon  an  execution  to  prevent  an 

id  ufe  being  made  of  it«  and  to 

(ave  a  circuity  of  anions.     Co//» 

l^c.  Tt.  jf/hbel  Comwell^       109 

Upon  applications  to  chancery,  to 

take    depofi lions  in  perpetuam 

memoriam  rei»  the  adverfe  party 

is  to  be  notified,     jfmot  P^ne^ 

Chancery  wiU  relieve  againft  de- 
feds  in  a  legal  title.  Bwufy  vs. 
Saihif  209 

Chancery  will  relieve  againft  un- 
confdonable  bargains  obtainedby 
impofition  and  fraud.  Wb^pU 
r^M*CIun,  216 

An  adminiftrator  who  redeems  an 
tftate  in  virtue  of  a  parol  agree- 
ment made  virith  the  inteftate» 
and  takea  a  deed  to  himfelf»  is 
a  tniftee  for  the  heirs,  and  he 
or  his  heirs  will  be  compelled  in 
chancery  to  convey  it  to  faid 
heirsy  on  being  psud  what  he  ad- 
vanced for  it.  Heirs  of  Daniel 
SheLlan  vs.  heirs  of  Ifaac  SheUoHf 

If  a  petition  aiks  for  a  redemption 
on  the  fcore  of  fraud  in  the  gran- 
tee in  not  executing  a  bond  of 
defcafance  as  agreed,  it  cannot  be 
fuppoited  by  proof  that  fuch 
bond  was  given  and  is  I(^. 
Neirs  of  Samuel  Minor  vs.  JShm- 
ixer  Punderfony  Iffc.  274 

A  court  of  chancery  doth  not  cit- 
ate  a  title  where  there  is  none. 


but  it  compels  perfons  leho  have 
got  the  legal  title  by  injaftice 
and  frauds  to  reftore  it  to  tkofe 
who  is  juftice  ought  to  have  iL 
JaciA  IViUtt  vs.  Seth  Overkm^ 
6ff.  338 

Chancery  wiH  order  lands  unfuiiy 
fold  by  an  adminiibator  on  an 
iniolvient  eftate  to  the  prqudice 
of  the  creditors,  to  be  reconvey- 
ed.  Jonathan  BuU^  Efq.  vs. 
Nathiuuei  Skinnery  ^c.  348 

Chancery  wiU  giant  rdief  agabft 
the  miftakes  of  a  fcrivener  in 
drawing  a  deed,  and  alfo  the 
perfon  who  attempts  unjuftly  to 
take  advantage  of  it.  Ekures 
vs.  Aufim,  41  j 

Chancery  refufed  to  relieve  a  pur- 
chafer,  who  had  a  bond  for  a 
deed,  upon  his  paying  certain 
notes  given  for  it,  one  of  &id 
notes  being  paid  and  the  land 
taken  back,  unleis  all  the  notes 
were  paid.  Mary  Porter^  iSc, 
vs.  Jabe%  Baenm.  4^7 

Chancery  will  not  relieve  againft  a 
bona  ftde  purchafer  for  valuabk 
coniideration,  without  notice 
Crefey  vs.   LUlkt  £9V.  420 

Chancery  will  grant  relief  where  in- 
juftice  is  done  by  nuftake,  or 
otherwife  by  an  award.  David 
Doty  vs.  Tbommt   Jndfon^  lie. 

Where  a  teftator  has  covenanted 
not  to  alter  his  veill  in  favor  of  a 
fon,  and  afterwards  is  enticed  to 
do  it  by  another  fon  to  the  pre- 
judice of  a  third  perfon,  chance- 
ry will  grant  relief.  E%ra  Hd' 
comhj  Csfr.  vs.  Natbamel   Cilleh 

44* 
A  petition  may  be  brought  in  tbe 
county  where  the  land  licfl^  tlK) 
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*  neither  of  the  parties  live  there. 
David  Mamtforing  vs,  Jonathan 
KarrUf  456 

Where  the  cpnfideration  of  a  note 
has  failed  or  become  impoifible 
to  be  performed,  chancery  will 
grant  rdief.  464 

A  petition  which  aiks  to  be  reliev- 
ed againfl  a  note  on  the  ground 
of  fraud  ;  muA  ftate  the  £116^8 
which  conflitute  the  firaud.  Sam- 
neiBuIIvs.  Caleb  BuU^  ^c.  476 

Chancery  wiQ  pot  relieve  againft 
a  bond  for  a  deed  of  land,  where 
the  parties  have  mutual  reme- 
diesy  and  the  bond  is  afligned« 
Grants  ^c*  vs.  ffa/iirUf  ^c.  479 

Courts  of  chancery  will  not  judge 
over  the  heads  of  arbitrators  any 
more  than  courts  of  law.  The 
party  has  adequate  remedy  at 
kw  for  corruption  and  partiahty 
in  arbitratioD,  or  miftakes  in 
awards.  Jonathan  MilUr  vs. 
Gprdon  Whitmore^  488 

Chancery  will  relieve  againft  mif- 

takes  in  drawing  of  deeds.    Soh" 

ford  "VS.  Watbhurn^  Sff.  499 

Chancery  will  not  interpofe  in  the 
iettleraent  of  an  eftate  where  the 
party  has  adequate  remedy  in  a 
couiie  of  law.  Ann^^  Sheldon^ 
^c.   vs.    Roderick  SheUoUt  l5fc. 

Chancery  will  grant  a  commiffion 
to  take  the  refpondent's  a&Cwer. 
Lynje  vs.  Patten^  Miller^  CS^f. 
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Copies. 

Official  copies  of  a  juftice  muft  be 
of  fometfaing  on  record  or  on  file 

A  s 


in  his  office.  Can^  vs.  Tivich* 
eh  123 

Copies  of  record  attefted  by  the 
regifter  only,  not  admitted  with- 
out a  certificate  of  the  judge 
that  he  was  regifter.  Spegaiiwz* 
Perkins f  Iffc*  274 

A  copy  of  the  record  of  a  deed  is 
admiffible  as  evidence  of  title, 
where  the  original  is  not  in  the 
power  of  the  party  to  produce. 
Parker  vs.  Smedly^  &*r.         286 

Cofts. 

Allowed  to  a  cefpondenty  who  wa^ 
cited  to  the  court,  although  the 
petition  was  not  addrefifed  to  it. 
Hiliiard  ys,  Nichols  ^  31 

Full  coft  allowed  where  title  to  land 
was  the  principal  matter  in  dif- 
pute.    Granger  v9,  Hancock,    88 

Allowed  to  the  defendant  in  qui- 
tam  a6Uons.  Reynolds,  ^c>  vs. 
Stevens  f  136 

Full  coft  in  trefpafs,  where  the  title 
to  land  was  the  principal  mat* 
ter  in  difpute.  Adgaffv^,  Starrs f 

160 


Covenants. 

In  an  adion  on  the  covenants  of 
feifin,  the  plaintiff  muft  (hew 
not  only  that  the  defendant  was 
not  feized,  but  who  was.  H^il* 
/ordv9,  Rofcf  14 

"Wliere  the  breach  of  covenant  is 
fpecially  affigned  and  the  proof 
of  it  alledged  to  be  by  deeds  and 
records,  they  are  to  be  fhewD  on 
oyer.  ^  Wilfordss*  Rtfje,  J72 
>a  a 
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Contrads. 

On  a  contra^  to  go  to  a  certain 
port*  if  there  is  nifikient  depth 
of  water,  it  is  the  duty  of  the 
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To  apprehend  a  perfbn  and  remand 
him  to  another  ilate  by  warrant, 
on  a  profecution  for  maintenance 
of  a  baftard  child,  not  jufUfiable 
by  law.     BurRngbam  va*  Uyiuf 


&c. 
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Forcible  Entry  and  Detainen 
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On  a  reverfal  of  a  judgment  in  a 
cafe  of  forcible  entry,  &c.  the 
court  will  not  award  reftitution 
of  the  poffcffion.    Bird  vs.  Birdy 

411 

In  a  profecution  for  a  forcible 
entry,  5cc.  the  jury  muft  find  the 


A  garrailice  cannot  retain  eflPeds  ta 
difcharge  credits,  given  after  he 
was  copicdk  P,  Edvtmrds  vs. 
S,  Baldwin  f  23 

A  gamifhee  who  hc^ds  the  eSe^s 

^  of  his  abfconding  debtor  in  trufl; 
by  a  fraudulent  conveyance,  is 
liable  to  the  creditors.  Prudcn 
vs.  WUTtam  Lewoenpivorth^     129 

In  a  fcire  facias  it  muft  be  averred 
that  the  original  defendant  was 
an  abfconding  debtor  when  the 
copy  was  left  in  fcrvice  with  him, 
and  that  he  was  fo  defcribed  in 
tlie  original  writ and  .de- 
mand muil  be  made  of  the  gar- 
nifhee  within  iixty  days  after  the 
judgment.  Laight  vs.  ToraRnr 
f(m\  2  S3 

A  garnifhee  allowed  his  expenfes 
in  defendmg  his  principal.  Bar- 
ber V9.  Andrews^  ^/^ 
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Demand  muft  Ik  nvideaf  the  gar- 
nifhee  within  fixty  days  from  the 
original  judgmeat  WUfmrd  ts. 
Jo^%  324 

Grants. 


Heirs. 

Children  of  the  fame  mother  botri 
out  of  wedlock  are  heirs  to  each 
other.     Samtut  £ro*wn  vs.  Dye^ 
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A  grant  to  a  perfon  and  the  heiri 
of  her  body,  Sec.  to  have  and  to 
hold  to  her  and  her  heirs  fore- 
ver, is  a  fee  iimpk.  Cht^ee^ 
&c.  hart  of  Jfmtnai  Wmkerf 
▼8.  Dod^e^  ao5 

Guardians. 

A\     •'    .    •  ^-   ^ 

Ji|  an  a6kio&  for  taking  away  the 
plaintiff's  ward,  he  muil  aUedge 
the  k)f9  of  fervice.  The  mother  is 
oatural  guardian  to  the  d«igh- 
ters,  the  father  being  dead,  till 

•  they  arrive  of  age  to  choofe  a 
guardian.  John  Fuldi  vb.  HTJ- 
Ram  LiaWf  320 

Are  liable  on  the  covenants  in  an 
indenture  of  apprenticefhip  en- 
tered into  with  their  confent. 
PadJoch  vs.  Higgms,  316  &  482 

$aine  point,      fiewii  vs.  JMwrgan^ 

Same  point.     Ckmeni  vs.   Minn-y 

466 
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Habeas  Corpus. 

Not  granted  on  application  of  the 
&ther  to  take  a  minor  daughter 
from  the  mother.  U^mumNtcb-i 
•is  vs.  Titmoi  Giles,  280 


Hearfay. 

Heatfay  from  old  p^ons,  refped- 
ing  bpyinds,  who  were  intereft-* 
ed  in  the  queftion,  not  admiffible. 
Vanhl  Porter,  ^c.   vs.  Warner^ 

22 

Hearfay  from  the  agent  of  a  party 
allowed  to  be  teftified.  Perkhu, 
a4puntfirator,  l^c.  vs.  Samuel 
Burnet,  3Q 

Hearfay  from  the  widow  of  the  in- 
teftate  to  prove  his  inianitv,  to 
avoid  a  deed,  not  admitted. 
Jofipk  P.  Coot,  Efq.  vs.  Lynn 
Q/bom,  31 

Hearfay  from  the  attorney  who 
tranfafted  the  bufinefs  may  be 
given  in  evidence  againft  hia 
principal.  Oliver  Mather  vs. 
Jam^  Phelps,  ^50 


Highways. 

Title  to  them  not  triable  by  a  juf« 
tice.     Bundy  vs.  SaKn,  .        54 

Forty  years  ufe,  a  prefcnption  foi« 
i  highway.     Candy  vs.  Lamhert, 

173 

Fifteen  years  poffeflion  a  bar  to  the 

town^s    right.      LkchfM    vs. 

WUmni,  288 
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Hue. 

Muilbc  decided  by  the  court  or  ju- 
ry.    Kellj  vs.  Kiggt^  13 
Same  point.      Ruffid  vs.  Comwe!^ 

68 

If  the  iflue  joined  is  imiiuitenal  the 
court  will  give  judgment  accord- 
ing to  the  right  of  the  caufe  up- 
on the  whole  record.  Reynold 
Barber  vs.  Robert  Gordon^       95 

If  fubftantial  matter  is  plead  in  bar 
and  the  plaintiff  takes  i/Tue  on  an 
immaterial  pointy  and  tho'  the 
verdi€l  is  for  the  plaintiff,  yet 
the  court  will  give  judgment  for 
the  defendant.  Baffet  vs.  Gaius 
DaviSf  204 

If  the  iiTue  is,  whether  certain 
matters  concerning  which  the 
arbitrators  made  no  award,  were 
fubmitted  or  not,  it  is  not  an  im- 
material iflue.  ^oifn  Blackman 
vs.  Peter  Nicbolj^  243 

Under  the  iflue  of  non  aflumpfit  in 
an  a£Uon  upon  an  exprefs  agree- 
ment, the  defendant  may  not  give 
in  evidence  any  ad  of  the  plain- 
tiff to  excufe  his  non  perfonn- 
ance.  Deodat  BemeiU  vs.  Mil" 
kr  Pecby  494 

Intereft. 

Intereft  allowed  on  the  confidera- 

tion  paid  for  land,  in  an  a6lion 

*   for  breach  of  covenant.     Smith 

yn^Pitlhh  46 

IntAft  given  in  an  a^on  of  inde- 
bitatus affumpfit  for  money  re* 
ceived.    Hofmer  vs.  Barret^   \  56 
Same  point  adjudged,    Shipmam  vs. 
MiUcr^  &€•  405 


Infolvent  Eftates. 

Qaims   of  creditors  aninft  them 

barred  by  the  difallowaBce  of 

commiflioners.        Cadv^eB  vs. 

Swuth^Ujz.  187 

A  creditor  to  an  infolvent  eflate 
may  not  be  a  commifiioner.  WU' 
Ram  Lyon  vs.  Benjanan  Lyon^  203 

Same  point  adjud^d.  Rvfiu  Frnt" 
banki*  appeal  from  probate,  586 

A  creditor  to  an  infolvent  efiate 
who  has  not  exhibited  his  claim 
to  the  commiflioners,  if  he  would 
avail  hjmfelfof  the  &ving  claufc 
in  the  ftatute,  muft  bring  himfelf 
within  it.  Abraham  Nelfon  vs. 
Executor  of Hendrick  fVimegar^i 

Creditdh  are  concluded  by  the 
commiifioners  difallovring  their 
claims.  Jofepb  WUUamt  vs.  An- 
drew Perkttu^  fcff.  470 


Implied  Warranty. 

The  law  implies  a  warranty  that 
the  thing  fold  is  what  it  is  held 
out  to  be  by  the  fcUer,  and  if  not 
the  fdflermufl  make  it  good,  whe- 
ther he  knew  it  to  be  otherwife 
or  not.      Jofbua  Bailey  vs.  ES- 

407 
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Indebitattis  Aflumpfit. 


Not  fupportcd  by  a  fpecial  agree- 
ment.    Snov/ys»  Cbafmanf     99 

Xties  to  recover  money  paid  on  a 
judgment  which  is  fet  afide.  Hof- 
mer  vs.  Barret^  admimfirator  0/ 
O&vcr  Barret,  15^ 
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Lies  to  recover  a  legacy  charged  on 
land.  .  Warren^  adminjfiraior  of 
Sarah  Moor  vs.  Rogers f         156 

An  implied  promife  is  commenfu- 
rate  with  the  confideration  out 
of  which .  it  arifes.  Olmfied  vs. 
Dotyf  184 

Not  fupported  by  evidence  of  fpeci- 
al  circumftances  out  of  the  de- 
claration. Town  of  Hampton  .vs. 
Town  of  WUidhanif  199 

It  lies  for  money  paid,  where  the 
confideration  has  failed.  PeitibonCf 
admimftraior  of  Lemuel  Roberts 
vs.  James  Roberts ^  25 S 

Will  not  lie,  for  money  received  by 
one  of  the  partners,  belonging 
to  bothy  for  which  an  account  is 
to  be  taken.  fVhitman  vs.  Wadf 
worth  f  267 

In  an  a^on  for  the  rents  and  pro- 
fits of  land  the  defendant  may 
ihew  the  title  to  be  in  another. 
City  ofNewLondon  vs.  Emerfon^ 

Information. 

An  information  for  a  riot,  is  not 
barred  by  a  convi6tionof  a  breach 
of  the  peace,  before  a  juftice  for 
doing  the  fame  fafls.  Hurdf 
StarUy,  &c.  vs.  State,  186 
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Judgments. 


If  a  plea  .in  abatement  is  ruled  to 
be  infufficjent  the  Judgment  is,, 
a  refpondeas  oufter.  Enoch 
Thomas  vs.  Reubtn  Dorchefter^  x  24 


Not  to  be  exprelTed  in  terms  of 
opinion  only*    Knowles  vs.  State^ 
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Mifbkes  in  them  to  be  corre£^edby 
writ  of  error  or  a  new  trial,  PVills' 
am  Taylor  vs.  Ezra  Starr^     293 

Judgment  on  book  not  pleadable 
in  bar  of  an  adlion  on  bond. 
Chapman  vs.  Brasnard,         375 


Jurifdidion. 

If  the  value  of  the  matter  in  dif- 
pute  is  uncertain  the  alledged  va- 
lue is  the  rule  to  determine  the 
Courtis  jurifdidtion.  Pitkin  vs. 
FhwerSf  42 

The  jurifdi6tion  of  a  juftice  extends 
not  to  try  the  title  of  a  highway. 
Ebenexer  Bundy  vs.  Peter  Sabin, 

54 
The  courts  of  the  ftate  have  jurif- 

di£lion  of  caufes  between  a  citi- 
zen of  this  ftate  and  a  fubjed^  of 
Great  Britain.  IVilGam  Potter 
vs.  Thomas  AMen^  &c,  63 

A  juftice's  jurifdi£lion  in  crimind 
caufes  not  rcftri6^ed  to  the  town 
in  which  he  dwells.  Andrew 
Kingsbury  vs.  PhipSf  &c.        357 

A  juftice  lias  no  jumdi6tion  to  de- 
cide upon  a  plea  of  title  in  an 
aftion  of  trefpafs,  which  is  de- 
murred to.      French  vs.  Potter^ 

359 
If  one  of  the  plaintifiPs,  there  being 

more  than  one,  lives  in  the  city, 

and  the  reft  of  the  plaintiff's  and 

the  defendant  lives  out  ol*the 

city,  the  city  court  has  jurifdic- 

ion,  399 

A  juftice  hath  not  jurifdidion  to 

take  a  confeflion  on  a  note  for 
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/"aOf  gi»«n  •*  *'^  rfcrow,  to  ob- 
1^  tkc  party  toabkk  m  award. 
NaihaMTalcottijmu  rs,  S.  and 
J.  PmJfifir,  443 

The  circuit  court  haA  not  jurii- 
di^kion  of  a  caufe  brought  hr  a 
citizen  of  thia  ftatc»  againn  a 
dtizen  of  this  ftatc  jo&dj  with 
a  citizen  of  another  ftate.  Mti* 
lar^  &C.  V8.  Lymie,  444 

Jury- 

The  court  will  not  take  a  caufe 
from  the  jury  bccauie  a  party  ia 
not  prepued  in  it.  C&Uat^  vs. 
JUoftms,  35 

Same  point*  Stmtim  SwMvs.  Ho^ 
Uert^  &c  45 
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Land* 
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XjuA  fold  for  taxes  and  redeemed 
by  a  creditor  within  the  year 
may  be  hdd  as  a  mortgaged  es- 
tate*    Bacm  vs.  CuriTpt^       $9 

land  given  to  a  man  and  thcbcm 
of  his  body^  is  a  fee  taiL  jB«r> 
dbivB*  K'mgtbury^  39 

Legacy. 

A  bequeft  of  one  half  of  what  a 
man'sreal  eftatc  fhall  be  appraifed 
at  in  money*  is  a  gift  of  one  half» 
without  any  dedudion  for  pay- 
ment of  debts.  Spal^ng  vs. 
Spalding^  271 

A  lapfed  legacy  faBs  into  the  re- 
fiduuffl.      Robert    Cr^ne,    &c. 


Umitatioii* 

A  conditional  daim  agadnli  the  ef- 

tate  of  a  deceafed  perfon  mnft 

be  exhibited  within  the  time  Ikn* 

ited,    or  it  will  be   barred.-^ 

Pokier  vs.  Eh^  Smkb^  exeaOar 

ofDamei  Grant,  142 

A  ftatute  of  linutation  does  not 

embrsce  caufes  of  a^ioa  wiuch 

exifted  before  it  was  made^— 

^iiffvs.  Mrner^  223 

A  recognizance  taken  to  the  trea- 

furer  of  the  ftate^  in  a  criminal 

prbfecution*  not  vnthin  the  ftat» 

ute  of  limitation,  'jf.  Kmgtbmjf 

.  £/q.  /ate   treafitrer   vs»   M^Jet 

P%,  &c.  357 
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Maniages. 

Mo  taunifter  has.  right  to  mafry, 
unlefs  ordsined  and  fettled  in 
fome  pbce  in  this  ftate.  Ge»je 
Rokerte  vs.  State  treajmrer,  ^Bt 


Mariners. 

An  alteration  of  the  voyage  wiD 
excufe  the  mariners  for  leanogf 
the  veficL  ITc&int  Petttr  vt. 
Timai  JtUen,  6$ 
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Manuiniffion. 

A  declaitttion  of  a  miftreb  to  her 
femiiit  that  he  fliould  be  free  at 
twenty-five  yean  of  age>  judged 
to  amount  to  a  manumiffion  at 
that  age.     Gur  vs.  Huntington^ 

364 

A  manumitted  (lave  is  fettled  in 
the  town  where  his  mafter  be* 
longs.  Town  of  Bolton  vs.  Town 
ojSadJam^  517 

Mafters  of  Veflels. 

Have  remedy  agunft  the  bottom 
for  outfits^  &C.  Brooks  vs.  07/- 
Umms^  37 

If  they  coatrad  to  go  into  a  cer- 
tain  harbor  if  there  is  fufficient 
depth  of  water,  they  are  to  ex- 
plore whether  there  is  fufficiency 
of  water  or  not.  Newton  vs. 
Paddock,  89 

Have  no  right  to  fell  their  owner's 
property  in  the  vefieb  they  com- 
mand.    Hen/haw  vs.  Clark^  &c. 

103 

Militia* 

A  queftion  as  to  what  company  a 
fetdier  belongs,  is  of  military 
oonianuice.  Danid  Loonafj  \%, 
JS^aik  Simonit  454 


Mortgages*     \ 

Chancery  will  not  foreclofe  a  Te- 
cond  mortgagee,  if  he  pays  the 
debt  for  which  the  eftate  was 


firit  mortgaged.  Cannon  vt.  Hal- 
lety  &c.         ^  29 

An  agreement  in  writiner  to  recon- 
vey  land  contained  m  an  abfo- 
lute  deed,  on  payment  of  a  fum 
of  money,  is  a  mortgage.  Sam" 
ttel  Frenchyjun,  vs.  Zacchcus  Ly- 
otiy  69 

A  bona  fide  purchafer  of  a  part  of 
mortgaged  premifes  vriU  hold 
againil  creditors,  or  the  ailign- 
ees  of  thrtnortgagce,  upon  his 
paying  his  equitable  part  of  the 
expenfe.  Ifrael  PorttPy  &c.  vs. 
Seabor  and  Shalor,  146 

If  a  defeazance  was  to  have  been 
given  to  a  deed,  and  is  evaded 
by  the  grantee,  by  fraud  or 
otherwife,  the  court  wiU  confi- 
der  it  as  given,  and  decree  a  re- 
demption accordingly.  ^obn 
Damdi  vs.  S»  Ahordy  &c.     196 

Whenever  it  appears  from  the  deed, 
or  other  writing  under  the  hand 
of  the  grantee,  that  the  deed 
was  given  as  a  fecurity  for  mo- 
ney and  not  a  fale,  and  to  be 
given  up  or  rekafed  on  payment, 
chancery  will  confider  and  treat 
it  as  a  mortgage.  Jonah  Bet* 
ton  vs.  JohnAveryy  279 

A  mortgagor  and  his  alienee  are 
tenants  at  will  at  the  option  of 
the  mortgagee.  Benjanun  Judd^ 
&c.  vs.  Woodnffy  298 

A  mortgage  of  property  as  coUat-. 
teral  fecurity  for  the  payment  of 
a  book  debt,  is  a  fpecialty  which 
takes  it  out  of  the  ftatate  of 
limitation.  James  Clari  vs.  B* 
Buliy  admhitflratorf  329 

A  purchafer  of  a  part  of  the  mort- 
'  gaged  premifes  of  the  mortga- 
gor may  redeem  the  whole,  pay- 
ing the  whole  of  the  mortgage 
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Notes. 

On  a  note  to  pay  a  fom  in  labor, 
the  promifee  muft  provide  the  la« 
bor,  or  the  promilor  will  be  cxcu- 
fed.     Bams  vs.  French^  53 

A  joint  and  fevenJ  note  muft  be  de- 
clared upon  «8  fuch.  Brown  & 
IVifeys,  Pierce^  9} 

A  note  given  by  a  minor,  and  a(- 
fented  to  after  he  is  of  full  age  is 
obligatory.  Judgment  reverfed 
in  the  fuprcme  court  of  errors. 
Mary  Jflfip  admhtiftratrix,  vs. 
MichatlTodd,  105 

If  a  note  is  ezprefFed  to  be  for  a 
premium  on  a  certain  policy,  on 
a  hearing  in  damages,  the  court 
win  notice  the  ftipulation  in  the 
policy.    Lovet  vs.  Johnfm^  1 14 

The  promifor  in  an  a£^rned  note, 
upon  notice  oi  the  af^gnment^ 
mujflpay  it  to  the  aiCgnee.  Sam*' 
MelRuffd'^%.  James  CorwwUy  122 

A  note  that  is  loft  mull  be  declared 
upon  with  an  averment  of  the 
lofs.     Cimreh  vs.  Flowers^    144 
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tions. Jo/Ud>  Converfe  adwimf^ 
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The  promifee  may  difchaige  a  note 
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A  note  given  for  a  premiuih,  on  an 
infuiance  upon  lottery  tickets, 
not  a  void  note.  Basm  vs. 
Goodfitt^  283 
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of  a  note  will  fubje^  the  endorf- 
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igence when  itfaUs  due.  jibra- 
bam  Bradley  vs.  Timothy  Phelps^ 
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a  ftate  where  it  was  negociable, 
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this  ftate.   Bownvs,  Olcotty  353 
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authorize  another  to  execute  a 
note  for  them,  and  they  will  be 
bound  by  the  fignature  that  ihall 
be  made  ufe  of  for  that  purpofe. 
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ingjlorij  495 

An  endorfee  of  a  note  muft  ufe 
due  diligence  to  recover  the  mon- 
ey and  give  notice  of  the  non 
payment  in  a  reafonable  time. 
E.  IV.  Phelps  v^.Af a  Bloody  518 

An  endorfee  of  a  note,  executed  in 
MaiTachufetts  may  fue  it  in  his 
own  name  here.  Gg^vs.  Bil- 
Ungburjly  527 

Notary  Public. 

His  atteftation  received  as  evidence 
without  certificate  of  his  appoint- 
ment.    Spegaily^.  Perkins y  &c. 

274 


Notice. 

Where  the  thing  to  be  done  is  €• 
qually  the  duty  and  equally  in  the 
power  of  the  defendant  to  know 
as  the  plaintiff,  fpecial  notice  not 
neceffary.    Spalding  vs.  Spaldingy 

271 

Nuifance. 

A  licence  may  be  given  in  evidence 
in  an  action  for  a  nuifance.  Z)or- 
rance  vs.  Simons^  208 

To  (hut  a  man  off  from  the  road  is 
a  private  nuifance.  Allyn  vs.  Xjr- 
OH,  213 


o 


Obligations. 

On  joint  obligations  the  remedy  at 
law  furvivcs  againft  the  furviviug 
obligor.  C  Bulkly  vs.  Wright^ 
£9*r.    executors   of  Noai   Bulkly^ 

10 

Upon  joint  and  feveral  obligations 
the  obligee  has  remedy  againft 
cither  of  the  obligors  or  their  exe- 
cutors. C.  Bulkly  vs.  J^rlghff 
&c.  70 

An  obligation  to  pay  for  final  fct- 
tlement  notes,  what  a  third  per- 
fon  fhall  eftimate  them  at,  does 
not  become  due  until  fiich  efti- 
mate is  made.  Baily  vs.  Tdling- 
hafif  ^j 

The  obh'gor  on  a  bond  muft  per- 
form the  condition  if  lawful  and 
pofRbie,  or  ^ay  the  penalty. — 
Holdridge  vs.  P.  ABen,  139 


CONTENTS. 


Oyer. 

Mofi  be  given  of  the  reeordi  of 
this  court  if  Hquired.  J.  W\t^ 
Sams  TS.  ^.  9aryf  462 

Not  to  be  given  of  an  inftnunent 
tfastu  loft.  PiMadk  ^Hig- 
^$ 

P 

Payments. 


Made  in  jpubh'c  fecurities,  applied 
according  to  their  value.  Thatch^ 
er  vs.  Prtniicei  20 


P^utkion. 

Not  to  be  made  of  an  eftate  in  re- 
mainder after  a  life  eftate,  which 
is  not  fpent.  y.  Cuher  vs.  X. 
Cuhetf  278 

Parol  Teftimony. 

Not  admitted  to  explain  a  vriiting. 
S.  BuO  vs.  Talcitf  &c.  commt- 
teeforbmlSng  ac9wrt  beufif  119 

In  an  aAion  fi>r  the  ufe  and  im- 
provement of  lands  parol  evi- 
dence is  admiflible.  JS»  IFiOr  vs. 
Deming^  I49 

Parol  teltimoBy  not  admifEble  to 
contradid  a  record.  S*  Rogers. 
vs.  W.  MooTf  executoTf  &c.    159 

A  party  not  compellable  to  join 
in  a  demurrer  to  parol  teftuno- 
07.     Hanson  vs.  Windham^  K99 

In  an  afUon  for  a  prize  drawn  in  a 
lottery,  parol  evidence  adniffible . 


to  prove  that  the  prise  caaie  oat 
againft  the  pboatiflF's  Anaptier. 

la  as  a&'oBfbrthereataaiidprof- 
ha  of  land  taken  hj  mrcationj 
parol  evidence  not  aifiniffiHe  to 
prove  that  the  cxecntioB  was 
paid.     PittiYuCkuri^  221 

Pluol  evidence  admitted  to  dilpcovc 
the  certificate  of  a  joftice  upon 
a  deed,  that  the  plaintiff  ac- 
kaowledgcd  the  {ame^  by  prov- 
ing an  dibL  DorPihy  Smkh  vs. 
>*!•  HTarJ,  574 

PSirty  not  compdkblr  to  join  in  a 
demurrer  to  parol  teftiinoDy. 
neodefimt  Fovier,  &e.  vs»  Akx' 
andtr  Macomb^  388 

Parol  teftimony  admitted  to  prove 
that  a  witaefs  was  anadieift. 
Beardjfy  vs.  Foot  l^  Smh       599 

Parol  evidence  not  admifflile  to 
proveaforfeiture,  incwred  by  not 
giving  a  deed  of  land  aocordiog 
to  a  parol  agreement.  Ba^mmn 
G^Qdncin.Rubsrd  Fkkdtf  498 

Penalties. 

Several  penaltiesy  iocttixed  by  an 
executor  for  not  proving  the 
wiU*  niay  not  be  joined  in  one  ac- 
tion.    Barter  vs.  £MOf  1 50 

Pledges. 

Public  fecurities  pledged  fora  debt, 
cannot  be  called  for  tin  the  dd)t 
ispaid.     JKndk  vs.  MiubeU,  297 

Policy  of  Infurance. 

An  abandonment  by  the  aflumi 


CONTENTS. 


iaeceflary  to  a  demand  for  a  to- 
tal lofs.  Town/end  YS.  PhUUfff 
&c.  400 


l^leas  and  Pleading. 


Plea  of  title  put  in  before  the  juftice> 
may  not  be  altered.  Riggs  vs. 
Woodrmgf^  35 

On  the  plea  of  mil  tiel  record,  fix- 
pence  variance  ia  fataL  Bucber 
VB.  Sharif  Cbepr^  90 

A  covenant  never  to  demand,  or  to 
deliver  up  a  note  to  the  promifor, 
may  be  plead  in  bar.  Reynold 
Barber  vs.  Rokert  GordoHf      95 

The  ftatute  of  frauds  and  peijuries 
muft  be  plead  in  bar  of  an  a6Uon 
'for  the  debt  of  another.  ^^^- 
mour  vs.  Mitchell^  145 

If  .to  a  plea  in  bar  t^hich  avoids  the 
note  declared  upon,  the  plaintiff 
replies  and  traverfes  an  immateri- 
al pointy  it  will  be  bad  on  de- 
murrer. Lemuel  Pariflf  y%,  Peter 
Statttonf  154 

It  is  not  a  departure  in  pleading 
for  the  plaintiff  in  his  refJication, 
to  av<»d  the  defendant's  plea  in 
bar,  and  fortify  his  declaration. 
Tteddofiut  Fowler  vs.  jikxander 
Macomb^  388 

A  declaration  of  a  judgment  againil 
A.  Somers  and  David  Goodrich, 
on  a  plea  of  nul  tiel  record,  is 
not  fupported  by  a  judgment  a- 
gainft  A.  Somers  and  David 
Goodrich,  jun.  Richard  Deient" 
load  vs.  J(fahel  Somertf  437 


Pronufe. 

A  promife  to  pay  a  debt,  in  con- 
fideration  of  a  difcharge,  is  not 
cut  off  by  the  difcharge.  Allen 
vs.  Frtfiie  and  wtfe^  76 

If  a  promife  is  .to  any  perfon^who 
ftiau  do  a  certain  thing,  the  per- 

.  ^bn  whc^dcys  tlui  thii^  •% .  e%ti- 

*  tiedtothe  promile^  Samuel Btul 
vs.  Talcoitf  Committee f  £^r.  119 

An  exprefs  promife  to  pay  a  fum  of 
money,  is  not  difcharged  by  the 
defendant's  doing  fomethingelfe, 
unleiii  by  accord.  Mary  Sldle^ 
man  vs.  Boardmaa^  219 


Records. 

An  averment  contrary  to  a  record 
not  admiflible.  Bu/h  vs.  By^ 
vanh,  248 


Receipts. 

Of  clerks,  evidence  agaioA:  their 
principal  to  the  amount  of  what 
they  receive  only.  Dyer  vs.  Gi- 
rardf  ^  '55 

A  receipt  denied  and  no  evidence  of 
it's  having  been  executed,  not  al- 
lowed to  go  to  the  jury.  ThoA^ 
as  Nell  vs.  Miller ^  117 


Refcues. 

In  an  a^on  for  a  refcue  on  mean 
procefs,  the  plaintiff  muft  prove 
his  debt.     Law  vs.  Atwater  72 


C  c  c  c 


CONTENTS- 


S 

Seleftmen. 

6clc£lmen  in  binding  out  the  chil- 
dren of  paupers,  cannot  aA  in  a 
double  capacity ;  can  bind  none 
but  paupers,  with  confent  of  the 
ci\'il  authority  given  at  the  time. 
King  T8.  Br§clv/ay,  ^^ 

Sclcamen  liable  in  damages  for  an 
r.lufpof  their  power  in  appoint- 
ing an  ovcrfcer.  Sarah  Waters 
vs.  Seleffmsris  **4 

In  an  a^on  in  favor  of  a  town  for 
fupporting  a  pauper,  the  fcleck- 
men  admitted  to  prove  the  ad- 
vancemenU.  Town  of  SaBfiury 
vs.  To^tm  of  Hamvingtonf      435 


Schools  and  fchool  Sodeties. 

School  focietiescompofcd  of  all  de- 
nominations, are  entitled  to  the 
fchool  monies.  CargeU  ^c. 
fcboei  committffvn^Grofvenorf  &c. 

4J8 


Sheiift* 

The  penalty  on  (heriffs,  &c.  for 
not  executing  writs  dircded  to 
them,  extends  to  execution^  as 
well  as  writs  on  mean  procefs. 
Crochtr  vs.  Waldo.  ^5  * 

In  an  adion  on  a  bond,  that  a  prif- 
oner  (hall  abide  faithful,  if  the 
IherifF  is  not  hable  to  the  credit- 
or, he  wiU  recover  only  nomi- 
nd  damages.  Sheriff'  Lord  vs. 
Bcntotiy  &c.  535 


T 

Town  Clerk. 

Having  received  a  deed  for  rc- 
coni,  may  not  deliver  it  up  unre- 
coi^d.  Jaci^  WiUa  vs.  jifa 
NtOcbrnfotif  ^5 

Traverfe. 

A  traverfe  taken  to  an  nmnaterial 

,  point     bad    upon   a   dcnuirrcr. 

LenmdPixr^  ^  POer  Stanlom, 

An  oflSccr'sretum,  unfcfstraverfcd, 
Mrifl  Retaken  to  be  true.  Wd. 
Bam  Law  vs.  Hannah  HaB^  171 


TreTpafs. 

If  fcveral  are  joined  in  an  adion 

«f  trefpafs,  ai^  plead   fevcraBy 

not  guilty,  and  one  is  ^'^^"'^ 

by  the  othen  for  a  vntnefs,  and 

the  evidence  is  not  fufficient  to 

convid  him,  the  court  may  «- 

red  a  vcnlid  to  be  found  as  » 

him  feparatdy .     Jofhna  Chura 

^.  Dewolfy  &c.  «^* 

A  recovery  in  an  a6Uon  of  trefpaw* 

is  a  bar  to  all  trcfpafles  of  the 

lame  kind,  prior  to  the  date  of 

the  writ.  Fieldivi.Lawy     3*® 

Turnpike  Roads. 

Travellera  on  them  liable  for  the 
toll,  though  they  avoid  the  gate. 
jihel  Fitch  V8.  Twmfike  ComfoKy^ 


h 


CONTENTS. 


V 


Veffels. 

A  creditor's  attaching  the  fhare  of 
a  part  owner  does  not  afFed^  the 
right  of  the  other  owners.  Na^ 
tbamel  Williams  vs.  Lemuel  Brooisy 

34 
In  a  bill  of  fale  of  a  vefTel,  the  boat 

doth  not  pafa  as  appurtenant  to 

it.     Starr  vs.  Good*ivhi^  7 ' 

Captains  have  no  right  to  fell  the 
property  of  their  owners  in  the 
veiFels  they  commandy  and  evi- 
dence of  fuch  a  general  pra£tice9 
not  adniifiible.  Henjbaw  vs. 
Clark  and  Smithy  103 

An  agreement  to  difcharge  a  veffel 
in  ten  days  after  her  arrival  at  a 
port,  is  to  be  computed  from  her 
having  got  into  port  to  difcharge 
her  cargo.  Burton  vs.  Benjamin 
ButlcTy  214 

Owners  of  coalling  veiTels  rqfponfi- 
ble  for  their  fufficiency.  M 
Scovel\s.  Chafmanf  &c.        315 


Verdia. 

The  court  will  not  fet  afide  a 
verdict  if  fubilantial  judice  is 
done,  unlefs  by  the  rules  of  law 
they  are  obliged  to.  Stephen  Mil- 
ler vs.  Matthew  Talcott^  Efq^ 
&c.  115 

A  verdiA  muft  anfwer  the  whole 
of  the  ilFue.  Pettihone  vs.  Goz^ 
KarJf  *  254 

A  venlia  on  which  judgment  is 
rendered,  may  not  be  impeached 
tut  by  crr9r,   or  petition  for  a 


new  trial.  Thomas  and  Mary 
Taylor  vs.  Talman^  291 

A  verdidl  fet  afide,  becaufe  fome  of 
the  jury  converfcd  with  the  con- 
ftable  upon  the  cafe.  Bulloch  vs. 
Hos/ordf  Sec.  349 

In  an  adtion  of  account,  a  verdict 
which  finds  the  defendant  to  be 
bailiff  and  receiver  for  a  part 
of  the  time  laid,  is  good.  Ball 
vs.  Royce,  45  ^ 


w 


Wafte. 

A£Uon  of  waile  doth  not  lie  in  &• 
vor  of  a  remainder  man  aginft  a 
ftranger.    J^ohn  Wilfordvs.  Rofe^ 

20 


Warrants. 

Warrants  ifTued  after  the  law  is  re- 
pealed for  military  delinquencies 
incurred  before,  are  illegal.  Lam- 
hert.  vs.  Parmeky  &c.  1 8 1 

Same  point.  Jojbua  Churchy  &c. 
vs.  ParmeUy  See.  248 


Wills. 

May  not  be  proved  by  a  legatee  ; 

may  not  be  good  and  approved 

in  part.     George  Starr,   &c,  vs. 

Blihu    Starry  He.  executors    of 

.  Philip  Mortimer^s  will,  303 


CONTENTS. 


•  

Witneffes. 

A  witaefd  may  be  intcrefted  in  on^ 
point  in  a  cafe  and  not  in  ano- 
ther. She/ton  vs.  TomRm/on^  132 

A  witncfs  introduced  by  plaintiff 
and  not  improved,  and  by  the 
defendant  called  upon  and  tefti- 
fies,  may  be  impeached  by  the 
plaintiff.     Bee^  vs.  Ttnter^  160 

If  a  party  attempts  to  prove  a  wit- 
nefs  intereftcd  in  the  queffion, 
and  fails,  the  court  will  not  fet 
him  afidcy  though  afterwards  it 
appears  he  is  interefted.  IVUHam 
Coitf  Iffc.  vs.  Bj/heff  222 

A  perfon  who  has  conveyed  his 
land  by  deed  to  a  purchaler,  and 
afterwardsy  it  is  taken  by  a  cre- 
ditor by  an  execution,  cannot  be 
a  witnefs  to  prove  fraud  either 
in  the  purchafer  or  creditor.— 
Ftnuler  vs.  ji,  Norton f^  231 

A  judgre  of  probate  may  be  a  wit- 
nefs to  a  wiD.  Dttmei  Ford^ 
afpealfrom  probate^  232 

Proprietors  may  be  writnefTes  as  to 
the  title  of  lands  which  they 
have  given  a  quit  claim  of.  Lay 
vs.  Haydent  l^c,  317 

A  witnefs  mufl  teftify  voluntary 
communicationsy  though  made 
confidentially.     CdUns  vs.  Lee^ 

A  witnefs  who  is  become  interefted 
voluntarily,  is  not  excu£ed  from 
teilifying  what  he  knew  before 
Simons  vs.  Payntf  Isfc,  406 


In  an  a^on  of  ttefpafa  againftOev- 
eral  and  one  is  acquitted ;  he  may 
be  a  witnefs  for  the  others  in  a 
petition  for  a  new  trial,  notwith- 
ftanding  the  plaintiff  has  brought 
a  pcdtion  againft  him.  Ramuy^ 
l^c,  vs.  Jo/kma  Chmrch^        420 

A  partner  in  buiiiicft  wiik  the  de- 
fendant, not  qualilkdas  a  wttoeft 
for  him,  by  hu  difcharge.  Tom- 
kmt  vs.  Beerst  49S 

After  the  court  haivc  exdodod  the 
defendant's  witneffes  on  the 
ground  of  a  vrriting  which  th^ 
defendant  withholds  that  would 
fhow  their  ioScrcft,-  tbcy  wfi  not 
reconfidcr  the  queflioB  on  his 
produdng  it.  maMfm  vs.  E- 
not,  51/ 

A  vntnefs  not  compellable  to  tef« 
tify  agamft  liis  i&tercft.  *  Stan 
vs.  Traejy  He.  528 

U 

«       Ufiuy. 

A  parol  promife  to  pay  more  than 
lawful  interefl,  for  the  forbear- 
ance of  a  juil  debt,  made  at  the 
time  of  executing  a  note -for  the 
debt,  vnU  make  the  note  void. 
At  wood  vt.  Wbitile/eyf  H 

Six  per  cent,  interefl  in  fpecie,  rc- 
ferved  on  a  note  taken  for  fol- 
diers'  notes,  not  ufurions.  Ho- 
iart  yi.  Norfeti,  4^ 


^Ch/fy^^^^^01.1^i3SQ 


^-»>V 


wjl 


J 


iC^i^^-^ 


.1 

J 


3  blQS  Qb3  5AH  7b2 


i^ 


■i 


